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In  the  District  Court  of  the  Second  Judicial  Dis- 
trict of  the  State  of  Idaho,  in  and  for  Latah 
'County. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 
vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, LIMITED,  of  Norwich  and  London, 
England,  a  Corporation, 

Defendant. 

Complaint. 

Comes  now  the  above-named  plaintiff  and  for 
cause  of  action  against  the  defendant,  alleges: 

I. 

That  at  all  the  times  herein  mentioned  the  plain- 
tiff has  been  and  now  is  a  corporation  organized 
under  the  law^s  of  the  State  of  Idaho  with  its  prin- 
cipal place  of  business  and  head  office  in  Moscow, 
Latah  County,  Idaho,  and  has  been  and  now  is 
engaged  in  the  operation  of  a  cider  and  vinegar 
plant  and  has  been  and  now  is  manufacturing  cider 
and  vinegar,  at  Moscow,  Idaho. 

II. 

That  at  all  the  times  herein  mentioned  the  de- 
fendant has  been  and  now  is  a  corporation  organ- 
ized under  the  laws  of  England,  with  its  principal 
place  of  business  and  head  office  in  Norwich,  Eng- 
gland,  and  has  been  and  now  is  engaged  in  the  gen- 
eral fire  insurance  business  and  has  been  and  now 
is  authorized  to  conduct  its  said  business  in  the 
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United  States  and  plaintiff  is  informed  and  believes 
and  upon  such  information  and  belief  alleges  the 
truth  to  be  that  the  defendant  has  complied  with 
all  the  laws  of  the  State  of  Idaho  regarding  foreign 
corporations  and  fire  insurance  companies  doing 
business  in  the  State  of  Idaho  and  has  been  and 
now  is  authorized  to  conduct  and  carry  on  its  said 
business  within  the  State  of  Idaho,  and  to  make  and 
enter  into  contracts  of  indemnity  against  loss  by 
fire  and  issue  and  [1*]  deliver  fire  insurance 
policies  in  conformity  with  and  agreeable  to  the 
laws  of  the  State  of  Idaho. 

III. 

That  at  all  times  herein  mentioned,  Fred  Veatch 
and  M.  J.  Veatch  have  been  and  now  are  copartners 
doing  business  at  Moscow,  Latah  County,  Idaho, 
under  the  name  and  style  of  Veatch  Realty  Co.,  and 
that  said  copartnership  has  been  and  now  is  engaged 
in  the  business  of  writing  fire  insurance. 

IV. 

That  during  all  the  times  herein  mentioned,  the 
said  Veatch  Realty  Co.,  has  been  and  now  is  the 
duly  appointed  and  authorized  agent  of  the  defend- 
ant at  Moscow,  Latah  County,  Idaho,  and  is  author- 
ized as  such  agent  to  make,  issue  and  deliver  to 
patrons  of  defendant  its  policies  of  insurance,  in- 
demnifying against  loss  by  fire. 

V. 

That  the  buildings  and  premises  in  which  plain- 
tiff has  been  and  now  is  conducting  and  carrying  on 

*Page-number  appearing  at  foot  of  page  of  original  ceitified  Tran- 
script of  Kecord 
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its  said  business  are  located  at  the  southeast  corner 
of  the  intersection  of  Main  and  C  Streets,  in  Mos- 
cow, Idaho,  and  that  upon  the  21st  day  of  December, 
1920,  and  while  plaintiff  was  the  owner  of  said 
building  and  the  contents  thereof,  the  defendant 
acting  by  its  duly  authorized  agent,  Veatch  Realty 
Co.,  did,  upon  the  consideration  of  the  stipulations 
therein  named,  and  of  $225.00  premium  thereon, 
make,  execute  and  deliver  to  the  plaintiff  its  policy 
of  insurance.  No.  1064,  whereby  it,  the  defendant, 
did  insure  plaintiff,  for  the  term  of  one  year  from 
the  21st  day  of  December,  1920,  at  noon,  to  the  21st 
day  of  December,  1921,  at  noon,  against  any  direct 
loss  of  merchandise  of  every  description,  consisting 
principally  of  vinegar  and  vinegar  stock,  or  any 
damage  thereto,  by  fire,  in  an  amount  not  exceed- 
ing $5,000.00,  while  contained  in  said  building,  and 
which  said  building  is  described  in  said  policy  of 
insurance  as  located  at  No,  244  on  the  east  side  of 
Main  Street,  between  "A"  and  "C"  Streets,  in 
Moscow,  Idaho,  and  as  being  located  in  Block  102, 
[2]  No.  244,  according  to  Sanborn's  Fire  Insur- 
ance Map  of  Moscow,  Idaho,  and  that  said  building 
was  described  in  said  policy  of  insurance  as  a  three 
story  composition  roof,  brick  and  frame  building 
and  its  additions  of  like  construction  communicat- 
ing and  in  contact  therewith.  That  a  true  and  cor- 
rect copy  of  said  policy  of  insurance  is  hereunto 
attached  and  made  a  part  hereof  and  plaintiff  asks 
that  in  all  proceedings  herein  said  policy  of  insur- 
ance may  be  read  and  all  its  terms  and  conditions 
be  considered  with  the  same  force  and  effect,  as  if 
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the  legal  effect  thereof  were  pleaded  herein  by  af- 
firmative allegations. 

VI. 

That  said  policy  of  insurance  so  executed  and 
delivered  to  the  plaintiff  permitted  other  concur- 
rent insurance  upon  said  building,  and  the  contents 
thereof,  and  defendant  did  thereby  promise  and 
agree  that  in  the  event  of  the  direct  loss  of  or  dam- 
age to  said  merchandise  while  contained  in  said 
building,  by  fire,  it  would  pay  plaintiff  its  share 
or  portion  thereof. 

VII.  ' 

That  long  prior  to  July  6th,  1921,  plaintiff  paid 
to  defendant  and  defendant  has  accepted  and  re- 
ceived from  plaintiff  the  said  consideration  for  said 
policy  of  insurance,  to  wit,  the  sum  of  $225.00  the 
premium  thereon. 

VIII. 

That  after  the  issuance  and  delivery  of  said  pol- 
icy of  insurance  to  plaintiff,  as  above  set  forth,  and 
on  or  about  the  6th  day  of  July,  1921,  and  while 
plaintiff  was  the  owner  thereof,  said  building  was 
partially  destroyed,  and  the  merchandise  contained 
therein,  consisting  principally  of  vinegar  and  vine- 
gar stock,  was  wholly  destroyed  by  fire,  for  the  ori- 
gin of  which  plaintiff  was  in  no  way  or  manner 
responsible,  and  that  when  so  destroyed  by  fire 
there  was  other  concurrent  insurance  upon  said 
merchandise  under  certain  policies  of  insurance  is- 
sued by  other  insurance  companies  in  the  amount 
of  $26,000.00,  and  that  plaintiff's  loss  upon  said 
merchandise  by  said  fire  amounted    to    $31,000.00 
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and  that  the  amount  thereof  for  which  the  defend- 
ant 'became  and  now  [3]  is  liable  to  and  is  now 
owing  plaintiff  under  its  said  policy  of  insurance 
No.  1064,  is  $5,000.00. 

IX. 

That  upon  the  occurrence  of  said  fire  the  plaintiff 
gave  the  defendant  immediate  notice  of  the  loss 
thereby  in  writing  and  within  sixty  days  after  the 
fire,  rendered  a  statement  to  the  defendant,  signed 
and  sworn  to  by  plaintiff,  stating  the  knowledge 
and  belief  of  plaintiff  as  to  the  time  and  origin  of 
said  fire,  the  interest  of  plaintiff  in  the  property 
and  the  amount  of  loss  thereon,  all  other  insurance 
covering  said  merchandise  or  any  part  thereof,  and 
a  copy  of  all  the  descriptions  and  schedules  in  all 
policies  thereon,  by  whom  and  for  what  purpose  the 
said  building  and  the  several  parts  thereof  were 
occupied  at  the  time  of  said  fire  and  complied  with 
all  the  terms  and  conditions  in  said  policy  of  insur- 
ance contained  by  it  to  be  kept  and  performed  in 
case  of  a  loss  thereof,  or  injury  thereto  by  fire. 

X. 

That  it  is  provided  in  said  policy  of  insurance 
that  the  sum  for  which  defendant  is  liable  pursuant 
to  said  policy,  shall  be  payable  sixty  days  after  due 
notice  and  proof  of  loss ;  that  this  plaintiff  gave  said 
notice  required  by  the  terms  of  said  policy  and 
made  said  proof  of  loss  and  delivered  the  same  to 
the  defendant  on  the  29th  day  of  August,  1921,  and 
more  than  sixty  days  have  elapsed  since  making  said 
proof  of  loss  as  required  by  the  terms  of  said  pol- 
icy, and  that  the  defendant  has  not  paid  its  said 
loss  to  the  plaintiff,  or  any  part  or  portion  thereof. 
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XI. 

That  by  reason  of  the  premises  plaintiff  alleges 
that  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  $5,000.00  with  interest  thereon  from  October, 
29th,  1921,  at  the  rate  of  7%  per  annum,  no  part  of 
which  has  been  paid. 

WHEKE'FORE,  plaintiff  prays  judgment  against 
the  defendant  for  the  sum  of  $5,000.00,  with  interest 
thereon  from  and  after  the  [4]  29th  day  of  Octo- 
ber, 1921,  until  the  entry  of  judgment  herein,  at 
the  rate  of  seven  per  cent  per  annum,  and  for  its 
costs  and  disbursements  herein  sustained. 

FRANK  L.  MOORE, 
Attorney  for  Plaintiff,  Residing  at  Moscow,  Idaho. 
(Duly  verified.)     [5] 


Exhibit  "A." 

No.  1064  Standard  Fire 

Insurance  Policy 
Stock  Company 

Amount,  $5000.00 
Term,  1 — year. 
Rate,  250 
Premium,  $22-5.00 
Founded  1797 
NORWICH  UNION 
FIRE 
INSURANCE  SOCIETY  LIMITED, 
of  Norwich  and  London,  England. 
Pacific  Coast  Department. 
San  Francisco,  California. 
IN  CONSIDERATION  of  the  stipulations  herein 
named    and    of    Two    Hundred    Twenty-five    and 
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No/100  D0LLAE8  PEEMIUM,  Does  insure  LEO 
BROTHERS  COMPANY,  for  the  term  of  One 
Year  from  the  21st  day  of  December,  1920,  at  noon, 
to  the  21st  day  of  December,  1921,  at  noon,  against 
all  direct  loss  or  damage  by  fire  except  as  herein- 
after provided,  to  an  amount  not  exceeding  FIVE 
THOUSANDi  AND'  NO/100  Dollars,  to  the  follow- 
ing described  property  while  located  and  contained 
as  described  herein  and  not  elsewhere,  to  wit : 
Sd:andard  Eorms  Bureau  Form  3G7  (May  1918) 
MERCHANDISE  AND  FIXTURES  FORM. 
On  the  following  described  property,  all  situate 
at  No.  244  on  the  East  side  of  Main  Street,  between 

A"  and  "C"  Streets,  in  Moscow,  Idaho. 
*1  $5000.00  On  merchandise  of  every  description, 
consisting  principally  of  Vinegar 
&  Vinegar  stock  manufactured  or 
in  process  of  manufacture,  and  on 
materials  for  manufacturing  same, 
including  packages,  labels,  cases, 
boxes  and  all  wrapping  and  pack- 
ing materials,  being  the  property 
of  insured  or  sold  but  not  removed ; 
and  (PROVIDED  the  insured 
shall  be  liable  by  law  for  loss  or 
damage  thereto  or  shall  have  spe- 
cifically assumed  liability  there- 
for), this  insurance  shall  also 
cover  merchandise  held  in  trust,  or 
in  commission,  or  left  for  storage 
or  repairs;  all  only  while  con- 
tained  in   the   three   story   comp. 
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roof,  brick  &  frame  building  and 
its  additions  (if  any)  of  like  con- 
struction communicating  and  in 
contact  therewith,  situate  as 
above. 

*2     $Nil  On  store,  office  and  workshop  furni- 

ture and  fixtures  and  equipment, 
and  on  awnings,  implements,  signs 
and  tools;  and  on  supplies  inci- 
dental to  the  business  of  insured 
not  described  under  Item  1  above ; 
all  only  while  contained  in,  on  or 
attached  to  above  described  build- 
ing and  its  additions  (if  any)  of 
like  construction  communicating 
and  in  contact  therewith.     [6] 

*3     $Nil     On    

*4    $Nil    On    

*No  insurance  attaches  under  any  of  the  above 
items  unless  a  certain  amount  is  specified  and  in- 
serted in  the  blank  immediately  preceding  the  item. 

Loss  or  damage  for  which  insured  shall  be  liable 
by  law,  or  for  which  insured  shall  have  specifically 
assumed  liability,  under  item  1  above,  shall  be  ad- 
justed with  and  payable  to  the  insured  named  in 
this  policy. 

''RESTRICTION  IN  CASE  OF  SPECIFIC 
INSURANCE."  No  article  or  piece  of  personal 
property  separately  insured  for  a  specific  amount 
under  this,  or  any  other  policy,  is  covered  by  this 
policy    except    for    such    specific    amount,  if  any, 
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named  herein;  nor  shall  this  company  be  liable  for 
loss  to  merchandise  of  others  for  which  the  insured 
is  liable  by  law  or  shall  have  specifically  assumed 
in  this  policy. 

'^  SIDEWALK  CLAUSE."  It  is  understood 
that  property  above  described  is  also  covered  under 
its  respective  items,  on  sidewalks,  platforms  and 
alleyways  pertaining  to  above  described  building, 
only  while  in  daily  transit  to  and  from  said  build- 
ing. 

Other  insurance  permitted. 
The  Provisions  Printed  on  the  Back  of  This  Form 

are    Hereby   Eeferred   to   and   Made    a   Part 

Hereof. 
Attached  to  Policy  No.  1064  of  the  Norwich  Union 

Fire  Ins.  Co.    Agency — ^Moscow,  Idaho. 

Dated  December  21,  1920. 
Insurance  Map 
Sheet  4 

Block  102  VEATCH  REALTY  CO., 

No.       244  Agent. 

For  other  provisions  see  reverse  side  of  this  rider. 

PROVISIONS  REFERRED  TO  IN  AND  MADE 
PART  OF  THIS  RIDER  (No.  367). 
*' PERMITS."  Permission  granted  to  make  al- 
teration or  repairs  to  the  above  described  building 
without  limit  of  time,  and  to  build  additions,  and  if 
of  like  construction  and  communicating  and  in  con- 
tact therewith,  this  policy  shall  cover  in  same  under 
its  respective  items;  permission  also  granted  to  do 
such  work  in  said  building  as  the  nature  of  the 
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occupancy  may  require;  to  work  at  any  and  all 
times;  and,  when  not  in  violation  of  law  or  ordi- 
nance, to  generate  illuminating  gas  or  vapor,  and 
to  keep  and  use  of  the  necessary  quantities  of  all 
articles,  things  and  materials  incidental  to  the  busi- 
ness conducted  therein  and  for  the  operation  of 
said  building,  it  being  warranted  by  insured  that 
no  artificial  light  (other  than  incandescent  electric 
light)  be  permitted  in  the  room  when  the  reservoir 
of  any  machine  or  device  using  petroleum  or  any 
of  its  products  of  greater  inflammability  than  kero- 
sene oil  is  being  filled  or  drawn  on.  A  breach  of 
this  warranty  suspends  this  insurance  during  such 
breach.  But  notwithstanding  anything  herein  con- 
tained, the  use,  keeping,  allowing,  or  storing  on  the 
within  described  premises  of  dynamite,  fireworks, 
Grreek  fire,  gunpowder  in  excess  of  fifty  pounds, 
nitro  glycerine  or  other  explosives  is  prohibited 
and  shall  wholly  suspend  this  policy  during  the 
period  such  use,  keeping,  allowing  or  storing  shall 
continue  unless  a  specific  permit  therefor  is  at- 
tached to  this  policy. 

"LIGHTNINO  CLAUSiE."  This  policy  shall 
cover  any  direct  loss  or  damage  by  lightning  (mean- 
ing thereby  the  commonly  accepted  [7]  use  of  the 
term  "lightning"  and  in  no  case  to  include  loss  or 
damage  by  cyclone,  tornado  or  windstorm),  not  ex- 
ceeding the  sum  insured  nor  the  interest  of  the  in- 
sured in  the  property,  and  subject  in  all  other  re- 
spects to  the  terms  and  conditions  of  this  policy; 
Provided,  however,  that  if  there  shall  be  any  other 
insurance  on  said  property,  this  company  shall  be 


vs.  Leo  Brothers  Company.  11 

liable  only  pro  rata  with  such  other  insurance  for 
any  direct  loss  by  lightning  whether  such  other  in- 
surance be  against  direct  loss  by  lightning  or  not. 

"ELECTRiICAL  EXEMPTION  CLAUSE."  If 
dynamos,  wiring,  lamps,  motors,  switches  or  other 
electrical  appliances  or  devices  are  insured  by  this 
policy,  this  insurance  shall  not  cover  any  imme- 
diate loss  or  damage  to  dynamos,  exciters,  lamps, 
motors,  switches,  or  any  other  apparatus  for  gen- 
erating, utilizing,  testing,  regulating,  or  distributing 
electricity,  caused  directly  by  electric  currents 
therein,  whether  artificial  or  natural. 

THIS  POLICY  IS  MADE  AND  ACCEPTED 
subject  to  the  foregoing  stipulations  and  conditions, 
and  to  the  following  stipulations  and  conditions 
printed  on  the  back  hereof,  which  are  hereby  spe- 
cially referred  to  and  made  a  part  of  this  policy, 
together  with  such  other  provisions,  agreements,  or 
conditions  as  may  be  indorsed  hereon  or  added 
hereto ;  and  no  officer,  agent,  or  other  representative 
of  this  Society  shall  have  power  to  waive  any  provi- 
sion or  condition  of  this  policy  except  such  as  by 
the  terms  of  this  policy  may  be  the  subject  of  agree- 
ment indorsed  hereon  or  added  hereto;  and  as  to 
such  provisions  and  conditions,  no  officer,  agent,  or 
representative  shall  have  such  power  or  be  deemed 
or  held  to  have  waived  such  provisions  or  conditions 
unless  such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or  permis- 
sion affecting  the  insurance  under  this  policy  ex- 
ist or  be  claimed  by  the  insured  unless  so  written  or 
attached. 
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Provisions  as  required  by  law  to  be  stated  in  this 
Policy.     This  policy  is  in  a  stock  corporation. 

IN  WITNESS  WHEREOP,  this  Society  has  exe- 
cuted and  attested  these  presents;  but  this  policy 
shall  not  be  valid  unless  countersigned  by  the  duly 
authorized  Agent  of  the  Society  at  Moscow,  Idaho, 
1045. 

NOEWICH  UNION  FIRE  INSURANCE 
SOCIETY,  LTD., 
By:  their  Attorney:  J.  L.  FULLER, 
Manager  of  the  Pacific  Coast  Dept. 
COUNTERSiaNED  at  Moscow,  Idaho,  this  21st 
day  of  December,  A.  D.  1920. 

VEATCH  REALTY  CO., 
Agent.     [8] 

This  society  shall  not  be  liable  beyond  the  actual 
cash  value  of  the  property  at  the  time  any  loss  or 
damage  occurs,  and  the  loss  or  damage  shall  be 
ascertained  or  estimated  according  to  such  actual 
cash  value,  with  proper  deduction  for  depreciation 
however  caused;  and  shall  in  no  event  exceed  what 
it  would  then  cost  the  insured  to  repair  or  replace 
the  same  with  material  of  like  kind  and  quality; 
said  ascertainment  or  estimate  shall  be  made  by 
the  insured  and  this  society,  or,  if  they  differ,  then 
by  appraisers,  as  hereinafter  provided;  and,  the 
amount  of  loss  or  damage  having  been  thus  deter- 
mined, the  sum  for  which  this  company  is  liable 
pursuant  to  this  policy  shall  be  payable  sixty  days 
after  due  notice,  ascertainment,  estimate  and  satis- 
factory proof  of  the  loss  have  been  received  by  this 
company  in  accordance  with  the  teims  of  this  pol- 
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icy.  It  shall  be  optional,  however,  with  this  com- 
pany to  take  all,  or  any  part,  of  the  articles  at  such 
ascertained  or  appraised  value,  and  also  to  repair, 
rebuild,  or  replace  the  property  lost  or  damaged, 
with  other  of  like  kind  and  quality  within  a  reason- 
able time  on  giving  notice,  within  thirty  days  after 
the  receipt  of  the  proof  herein  required,  of  its  in- 
tention so  to  do ;  but  there  can  be  no  abandonment 
to  this  company  of  the  property  described. 

This  entire  policy  shall  be  void  if  the  insured 
has  concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  fact  or  circumstance  con- 
cerning this  insurance  or  the  subject  thereof;  or  if 
the  interest  of  the  insured  in  the  property  be  not 
truly  stated  herein ;  or  in  case  of  any  fraud  or  false 
swearing  by  the  insured  touching  any  matter  re- 
lating to  this  insurance  or  the  subject  thereof 
whether  before  or  after  a  loss. 

This  entire  policy,  unless  otherwise  provided  by 
agreement  endorsed  hereon  or  added  hereto,  shall 
be  void  if  the  insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  insurance, 
whether  valid  or  not,  on  property  covered  in  whole 
or  in  part  by  this  policy;  or  if  the  suhject  of  in- 
surance be  a  manufacturing  establishment  and  it 
be  operated  in  whole  or  in  part  at  night  later  than 
ten  o'clock,  or  if  it  cease  to  be  operated  for  more 
than  ten  consecutive  days;  or  if  the  hazard  be  in- 
creased by  any  means  within  the  control  or  knowl- 
edge of  the  insured ;  or  if  mechanics  be  employed  in 
building,  altering  or  repairing  the  within  described 
premises  for  more  than  fifteen  days  at  any  one  time ; 
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or  if  the  interest  of  the  insured  be  other  than  un- 
conditional and  sole  ownership;  or  if  the  subject  of 
insurance  'be  a  fbuilding  on  ground  not  owned  by  the 
insured  in  fee  simple,  or  if  the  subject  of  insurance 
be  personal  property  and  be  or  become  incumbered 
by  a  chattel  mortgage;  or  if,  with  the  knowledge  of 
the  insured,  foreclosure  proceedings  be  commenced 
or  notice  given  of  sale  of  any  property  covered  by 
this  policy  by  virtue  of  any  mortgage  or  trust  deed ; 
or  if  any  change,  other  than  by  the  death  of  an 
insured,  take  place  in  the  interest,  title,  or  posses- 
sion of  the  subject  of  insurance  (except  change  of 
occupants  without  increase  of  hazard)  whether  by 
legal  process  or  judgment  or  by  voluntary  act  of 
the  insured,  or  otherwise;  or  if  this  policy  be  as- 
signed before  a  loss ;  or  if  illuminating  gas  or  vapor 
be  generated  in  the  described  building    (adjacent 
thereto)   for  use  therein;  or  if  (any  usage  or  cus- 
tom of  trade  or  manufacture  to  the  contrary  not- 
withstanding)   there  be  kept,  used,  or  allowed  on 
the    above    described    premises,    benzine,    benzole, 
dynamite,  ether,  fireworks,  gasoline,  greek  tire,  gun- 
powder exceeding  twenty-five  pounds  in  quantity, 
naptha,  nitro-glycerine   or  other  explosives,   phos- 
phorus,  or  petroleum   or   any   of   its   products   of 
greater   inflammability    than   kerosene    oil    of    the 
United  States  Standard   (which  last  may  be  used 
for  lights  and  kept  for  sale  according  to  law  but 
in  quantities  not  exceeding  five  barrels,  provided  it 
be  drawn  and  lamps  filled  by  daylight  or  at  a  dis- 
tance not  less  than  ten  feet  from  artificial  light) ; 
or  if  a  building  herein  described,  whether  intended 
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for  occupancy  by  owner  or  tenant,  be  or  become 
vacant  or  unoccupied  and  so  remain  for  ten  days. 

[9] 
This  society  shall  not  be  liable  for  loss  caused 

directly  or  indirectly  by  invasion,  insurrection, 
riot,  civil  war  or  commotion  or  military  or  usurped 
power,  or  by  order  of  any  civil  authority;  or  by 
theft ;  or  by  neglect  of  the  insured  to  use  all  reason- 
able means  to  save  and  preserve  the  property  at 
and  after  a  fire  or  when  the  property  is  endangered 
by  fire  in  neighboring  premises;  or  (unless  fire  en- 
sues, and,  in  that  event,  for  the  damage  by  fire  only) 
by  explosion  of  any  kind,  or  lightning;  but  liability 
for  direct  damage  by  lightning  may  be  assumed  by 
specific  agreement  hereon. 

If  a  building  or  any  part  thereof  fall,  except  as 
the  result  of  fire,  all  insurance  by  this  policy  on 
such  building  or  its  contents  shall  immediately 
cease. 

This  society  shall  not  be  liable  for  loss  to  ac- 
counts, bills,  currency,  deeds,  evidences  of  debt, 
money,  notes,  or  securities;  nor,  unless  liability  is 
specifically  assumed  hereon,  for  loss  to  awnings, 
bullion,  casts,  curiosities,  drawings,  dies,  imple- 
ments, jewels,  manuscripts,  medals,  models,  pat- 
terns, pictures,  scientific  apparatus,  signs,  store  or 
office  furniture  or  fixtures,  sculpture,  tools,  or  prop- 
erty held  on  storage  or  for  repairs ;  nor,  beyond  the 
actual  value  destroyed  by  fire,  for  loss  occasioned 
by  ordinance  or  law  regulating  construction  or  re- 
pair of  buildings,  or  by  interruption  of  business, 
manufacturing  processes,  or  otherwise ;  nor  for  any 
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greater  proportion  of  the  value  of  plate  glass,  fres- 
coes, and  decorations  than  that  which  this  policy 
shall  hear  to  the  whole  insurance  on  the  building 
described. 

If  any  application,  survey,  plan,  or  description, 
of  property  be  referred  to  in  this  policy  it  shall  be 
a  part  of  this  contract  and  a  warranty  by  the  in- 
sured. 

In  any  matter  relating  to  this  insurance  no  per- 
son, unless  duly  authorized  in  writing,  shall  be 
deemed  the  agent  of  this  company. 

This  policy  may  by  a  renewal  be  continued  under 
the  original  stipulations,  in  consideration  of  pre- 
mium for  the  renewed  term,  provided  that  any  in- 
crease of  hazard  must  be  made  known  to  this  com- 
pany at  the  time  of  renewal  or  this  policy  shall  be 
void. 

This  policy  shall  be  cancelled  at  any  time  at  the 
request  of  the  insured ;  or  by  the  company  by  giving 
five  days'  notice  of  such  cancellation.  If  this  policy 
shall  be  canceled  as  hereinbefore  provided,  or  be- 
come void  or  cease,  the  premium  having  been  actu- 
ally paid,  the  unearned  portion  shall  be  returned  on 
surrender  of  this  policy  or  last  renewal,  this  com- 
pany retaining  the  customary  short  rate;  except 
that  when  this  policy  is  canceled  by  this  company  by 
giving  notice  it  shall  retain  only  the  pro  rata  pre- 
mium. 

If,  with  the  consent  of  this  company,  an  interest 
under  this  policy  shall  exist  in  favor  of  a  mortgagee 
or  of  any  person  or  corporation  having  an  interest 
in  the  subject  of  insurance  other  than  the  interest 
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of  the  insured  as  described  herein,  the  conditions 
hereinbefore  contained  shall  apply  in  the  manner 
expressed  in  such  provisions  and  conditions  of  in- 
surance relating  to  such  interest  as  shall  be  written 
upon,  attached,  or  appended  hereto. 

If  property  covered  by  this  policy  is  so  endan- 
gered by  fire  as  to  require  removal  to  a  place  of 
safety,  and  is  so  removed,  that  part  of  this  policy 
in  excess  of  its  proportion  of  any  loss  and  of  the 
value  of  property  remaining  in  the  original  loca- 
tion, shall,  for  the  ensuing  five  days  only,  cover  the 
property  so  removed  in  the  new  location;  or  re- 
moved to  more  than  one  location,  such  excess  of 
this  policy  shall  cover  therein  for  such  five  days  in 
the  proportion  that  the  value  in  any  one  such  new 
location  bears  to  the  value  in  all  such  new  locations; 
but  this  company  shall  not,  in  any  case  of  removal, 
whether  to  one  or  more  locations,  be  liable  beyond 
the  proportion  that  the  amount  hereby  insured  shall 
bear  to  the  total  insurance  on  the  whole  property 
at  the  time  of  fire,  whether  the  same  cover  in  new 
location  or  not.     [10] 

If  fire  occur  the  insured  shall  give  immediate 
notice  of  any  loss  thereby  in  writing  to  this  com- 
pany, protect  the  property  from  further  damage, 
forthwith  separate  the  damaged  and  undamaged 
personal  property,  put  it  in  the  best  possible  order, 
make  a  complete  inventory  of  the  same,  stating  the 
quantity  and  cost  of  each  article  and  the  amount 
claimed  thereon;  and,  within  sixty  days  after  the 
fire,  unless  such  time  is  extended  in  writing  by  this 
company,  shall  render  a  statement  to  this  company, 
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signed  and  sworn  to  by  said  insured,  stating  the 
knowledge  and  belief  of  the  insured  as  to  the  time 
and  origin  of  the  fire;  the  interest  of  the  insured 
and  of  all  others  in  the  property;  the  cash  value  of 
each  item  thereof  and  the  amount  of  loss  thereon; 
all  incumbrances  thereon;  all  other  insurance, 
whether  valid  or  not,  covering  any  of  said  property ; 
and  a  copy  of  all  the  descriptions  and  schedules  in 
all  policies;  any  changes  in  the  title,  use,  occupation, 
location,  possession,  or  exposures  of  said  property 
since  the  issuing  of  this  policy;  by  whom  and  for 
what  purpose  any  building  herein  described  and 
the  several  parts  thereof  were  occupied  at  the  time 
of  fire ;  and  shall  furnish,  if  required,  verified  plans 
and  specifications  of  any  building,  fixtures,  or 
machinery  destroyed  or  damaged;  and  shall  also, 
if  required  furnish  a  certificate  of  the  magistrate 
or  notary  public  (not  interested  in  the  claim  as  a 
creditor  or  otherwise,  nor  related  to  the  insured) 
living  nearest  the  place  of  fire,  stating  that  he  has 
examined  the  circumstances  and  believes  the  insured 
has  honestly  sustained  loss  to  the  amount  that  such 
magistrate  or  notary  public  shall  certify. 

The  insured,  as  often  as  required,  shall  exhibit  to 
any  person  designated  by  this  company  all  that  re- 
mains of  any  property  herein  described,  and  submit 
to  examinations  under  oath  by  any  persons  named 
by  this  company  and  subscribe  the  same;  and,  as 
often  as  required,  shall  produce  for  examination 
all  books  of  account,  bills,  invoices,  and  other 
vouchers,  or  certified  copies  thereof  if  originals  be 
lost,  at  such  reasonable  place  as  may  be  designated 
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by  this  company  or  its  representative,  and  sihall  per- 
mit extracts  and  copies  thereof  to  be  made. 

In  the  event  of  disagreement  as  to  the  amount  of 
loss  the  same  shall,  as  above  provided,  be  ascer- 
tained by  two  competent  and  disinterested  ap- 
praisers, the  insured  and  this  company  each  select- 
ing one,  and  the  two  so  chosen  shall  first  select  a 
competent  and  disinterested  umpire;  the  appraisers 
together  shall  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damage,  and 
failing  to  agree,  shall  submit  their  differences  to 
the  umpire;  and  the  award  in  writing  of  any  two 
shall  determine  the  amount  of  such  loss ;  the  parties 
thereto  shall  pay  the  appraiser  respectively  selected 
by  them  and  shall  bear  equally  the  expenses  of  the 
appraisal  and  umpire. 

This  society  shall  not  be  held  to  have  waived  any 
provision  or  condition  of  this  policy  or  any  for- 
feiture thereof  by  any  requirement  act,  or  proceed- 
ing on  its  part  relating  to  the  appraisal  or  to  any 
examination  herein  provided  for ;  and  the  loss  shall 
not  become  payable  until  sixty  days  after  the  notice, 
ascertainment,  estimate  and  satisfactory  proof  of 
the  loss  herein  required  have  been  received  by  this 
company,  including  an  award  by  appraisers  when 
appraisal  has  been  required. 

This  society  shall  not  be  liable  under  this  policy 
for  a  greater  portion  of  any  loss  on  the  described 
property,  or  for  loss  by  and  expenses  of  removal 
from  premises  endangered  by  fire,  than  the  amount 
hereby  insured  shall  bear  to  the  whole  insurance, 
whether  valid  or  not,  or  by  solvent  or  insolvent  in- 
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surers,  covering  such  property,  and  the  extent  of 
the  application  of  the  insurance  under  this  policy 
or  of  the  contribution  to  be  made  by  this  company 
in  case  of  loss,  may  be  provided  for  by  agreement 
or  condition  written  hereon  or  attached  or  appended 
hereto.  Liability  for  reinsurance  shall  be  as  spe- 
cifically agreed  hereon.     [11] 

If  this  society  shall  claim  that  the  fire  was  caused 
by  the  act  or  neglect  of  any  person  or  corporation, 
private  or  municipal,  this  society  shall,  on  payment 
of  the  loss,  be  subrogated  to  the  extent  of  such  pay- 
ment to  all  right  of  recovery  by  the  insured  for  the 
loss  resulting  therefrom,  and  such  right  shall  be  as- 
signed to  this  society  by  the  insured  on  receiving 
such  pajnnent. 

No  suit  or  action  on  this  policy,  for  the  recovery 
of  any  claim,  shall  be  sustainable  in  any  court  of 
law  or  equity  until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  requirements,  nor  un- 
less commenced  within  twelve  months  next  after 
the  fire. 

Wherever  in  this  policy  the  word  "insured"  oc- 
curs it  shall  be  held  to  include  the  legal  representa- 
tive of  the  insured,  and  wherever  the  word  "loss" 
occurs,  it  shall  be  deemed  the  equivalent  of  "loss 
or  damage." 

If  this  policy  be  made  by  a  mutual  or  other  com- 
pany having  special  regulations  lawfully  applicable 
to  its  organization,  membei"ship,  policies  or  con- 
tracts of  insurance,  such  regulations  shall  apply  to 
and  form  a  part  of  this  policy  as  the  same  may  be 
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written   or   printed   upon,    attached,    or   appended 
hereto. 

[Endorsed]  : 

Moscow,  Idaho,  21st  December,   '20. 
STANDARD  FIRE  INSURANCE  POLICY. 

No.  1064. 

Expires  Dec.  21,  1921. 

Location  Vinegar  &  Vinegar  Stock. 

Amount  $5000.00.     Premium  $225.00. 

Rate  250. 
Name  of  Insured: 
LEO  BROTHERS  COMPANY. 
NORWICH   UNION    FIRE    INSURANCE    SO- 
CIETY LIMITED. 

U.  S.  District  Court,  District  of  Idaho.     Filed 
Jan.  28,  1922.    W.  D.  MoReynolds,  Clerk.     [12] 


In  thfc  United  States  District  Court  for  the  District 
of  Idaho,  Central  Division. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, LIMITED,  of  Norwich  and  London, 
England,  a  Corporation, 

Defendant. 
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Stipulatioii  Waiving  Jury. 

It  is  hereby  agreed  and  stipulated  by  and  be- 
tween the  parties  hereto,  through  their  attorneys  of 
records,  that  tlie  issues  of  fact  in  the  above-entitled 
cause  may  be  tried  and  determined  by  the  Court 
without  the  intervention  of  a  jury,  the  parties 
hereto  hereby  waiving  a  jury. 

Dated  this  19th  day  of  May,  1922. 

FRANK  L.  MOOEE, 


Attorneys  for  Plaintiff. 
WM.  E.  LEE, 
E.  EUGENE  DAVIS, 

Attorneys  for  Defendant. 

U.   S.  District  Court,  District  of  Idaho.     Filed 
May  19,  1922.     W.  D.  McReynolds,  Clerk.     [13] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 

No.  784. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, LTD.,  of  Norwich  and  London,  Eng- 
land, a  Corporation, 

Defendant. 
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No.  785. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

THE  NEW  BRUNSWICK  FIRE  INSURANCE 
COMPANY,  a  Corporation, 

Defendant. 

Bill  of  Exceptions. 

BE  IT  REMEMBERED,  that  the  above-entitled 
cause  came  on  for  trial  before  the  Honorable  Frank 
S.  Dietrich,  Judge  of  the  above-entitled  court,  sit- 
ting without  a  jury,  a  stipulation  in  writing  signed 
by  counsel  for  both  parties  having  been  filed  in  said 
cause  prior  to  the  trial,  at  9:45  A.  M.  May  19,  1922, 
plaintiff  appearing  by  its  counsel  Frank  Moore  and 
defendants  appearing  by  their  counsel  E.  Eugene 
Davis  and  Wm.  E.  Lee,  whereupon  the  following 
proceedings  were  had  and  no  others,  to  wit:     [14] 

The  COURT. — These  cases  that  you  are  bringing 
on  for  trial  today  are  law  actions  as  I  understand 
it. 

Mr.  DAVIS. — Yes,  your  Honor. 

The  COURT. — Have  you  filed  a  written  stipula- 
tion waiving  jury  trials 

Mr.  DAVIS. — We  have  just  filed  it,  your  Honor. 

The  COURT.— Very  well. 

Mr.  MOORE.— Now,  Mr.  Lee,  or  Mr.  Davis, 
have  we  prepared  all  of  our  preliminary  matters, 
to  get  the  case  started  now  for  trial? 
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Mr.  DAVIS. — I  would  like,  your  Honor,  to  pro- 
pose amendment  to  my  answer.  I  will  state  the 
reason  to  the  Court.  I  was  under  the  impression 
that  the  amount  in  controversy  was  agreed  upon 
and  that  there  would  be  no  necessity  for  offering 
evidence  or  proof  as  to  that  but  inasmuch  as  it  is 
not,  I  will  have  to  amend  my  answer  slightly,  so 
as  to  bring  that  point  within  the  issue  as  it  will  be 
raised,  if  I  may,  your  Honor.  May  I  make  this  in 
one  affirmative  defense,  your  Honor,  to  quote  these? 
They  are  identical.  Or  shall  I  submit  it  in  two 
separate  affirmative  defenses?  Maybe  I  might  do 
this:  File  an  affirmative  answer  later,  and  just 
state  the  substance. 

The  COURT.— I  think  you  would  better  do  that. 
State  your  position  now,  so  that  counsel  will  know 
what  it  is. 

Mr.  DAVIS. — My  position  is  simply  this,  your 
Honor:  The  policies  provide  for  a  pro  ratio  of  all 
insurance.  In  view  of  the  fact  that  I  thought  we 
could  stipulate  that  if  plaintiff  was  entitled  to  re- 
cover at  all  he  was  entitled  to  recover  such  and 
such  a  sum  from  each  company,  I  didn't  plead  that 
pro  ratio;  but  my  pleading  will  be  to  this  effect, — 
that  if  these  two  policies,  the  Norwich  Union  and 
the  New  [15]  Brunswick,  are  held  to  cover  on 
this  property  that  was  destroyed,  that  there  then 
will  have  been  a  total  of  $31,000  insurance  covering 
this  property,  and  that  the  Norwich  Union,  with 
$5000  insurance,  would  be  liable  for  only  five-thirty- 
firsts  of  any  loss,  and  that  the  New  Brunswick,  with 
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$6000,  would  be  liable  for  six-thirty-firsts  of  all 
loss.     That  will  not  be  denied,  Mr.  Moore. 

Mr.  MOORE. — Well,  I  don't  remember  now  just 
exactly  the  figures.  I  thought  the  loss  was  higher 
than  that.  It  would  certainly  be  more  than  five- 
thirty-firsts  of  $5000. 

Mr.  DAVIS. — No.  Five  thirty-firsts  of  the  loss. 
If  the  loss  was  around  $19,000,  we  would  be  liable 
for  five  thirty-firsts  of  the  $19,000,  for  the  Norwich 
Union,  and  six  thirty-firsts  of  the  loss, — or  what- 
ever the  loss  is  proved  to  be. 

Mr.  MOORE. — The  portion  was  higher  than  that. 

Mr.  DAVIS. — Not  the  loss — ^the  insurance.  That 
would  be  correct,  would  it,  Mr.  Veatch,  if  these 
policies  are  held  to  cover  all? 

(Mr.  Veatch  indicated  affirmatively  by  a  nod  of 
his  head.) 

Mr.  DAVIS. — Now,  can  we  get  together  on  these 
figures  heref 

Mr.  MOORE.— Well,  I  don't  know.  We  haven't 
been  able  to  yet. 

Mr.  DAVIS. — I  don't  know  whether  you  under- 
stand our  position  or  we  understand  yours.  It  is 
going  to  be  quite  a  task  to  put  in  all  of  this  account, 
your  Honor.  It  will  be  at  least  a  half  day's  job, 
your  Honor,  unless  we  can  agree.  It  has  been 
agreed  on  on  all  the  other  policies,  I  understand. 
Would  your  Honor  mind  taking  a  few  minutes 
time  to  let  us  talk  it  over  f 

The  COURT.— No.     [16] 

(A  short  recess  was  thereupon  taken.) 
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Mr.  MOORE. — If  your  Honor  please,  it  is  stipu- 
lated and  agreed  that  these  two  causes,  Leo  Brothers 
Company,  a  corporation,  plaintiff,  vs.  The  Norwich 
Union  Fire  Insurance  Society,  Limited,  of  Norwich 
and  London,  England,  a  corporation,  defendant, 
No.  784,  and  the  case  of  Leo  Brothers  Company, 
a  corporation,  plaintiff,  vs.  The  New  Brunswick 
Fire  Insurance  Company,  a  corporation,  defendant, 
may  be  consolidated  for  the  purpose  of  trial  and 
all  future  proceedings  in  this  court,  and  any  pro- 
ceedings in  the  upper  court  that  either  party  may 
take.     Is  that  satisfactory  ? 

Mr.  DAVIS. — If  we  can  so  stipulate  here. 

The  COURT.— Very  well. 

Mr.  MOORE. — It  is  further  agreed  between  the 
plaintiff  and  defendants,  through  their  respective 
counsel,  that  the  allegations  contained  in  paragraphs 
one  of  each  complaint  will  be  taken  as  confessed, 
and  no  proof  thereon  need  be  made. 

Also  that  the  allegations  in  paragraph  two  of 
each  complaint  will  be  taken  as  confessed  and  no 
proof  thereof  is  to  be  made. 

And  the  remainder  of  the  allegations  in  the  several 
complaints  are  to  be  proven. 

Now,  very  briefly  stated,  the  plaintiff  is  engaged 
in  the  business  of  manufacturing  vinegar,  in  Mos- 
cow, Latah  County,  Idaho,  and  has  a  plant,  which 
it  insured,  together  with  the  product  of  its  factory. 
In  the  case  against  the  Norwich  Union  Fire  In- 
surance Society,  we  have  alleged  that  on  the  21st 
day  of  December,  1920,  the  defendant  insurance 
company  issued  its  policy  of  insurance  or  indemnity 
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against  loss  by  fire,  No.  1064,  whereby  it  did  in- 
demnify the  plaintiff  in  the  [17]  sum  of  $5000, 
on  the  following  described  property,  all  situate 
at  No.  244  on  the  east  side  of  Main  Street  between 
A  and  C  Streets,  in  Moscow,  Idaho:  On  mer- 
chandise of  every  description,  consisting  principally 
of  vinegar  and  vinegar  stock  manufactured  or  in 
process  of  manufacture,  and  on  materials  for  manu- 
facturing the  same,  including  packages,  labels, 
cases,  boxes,  and  all  wrapping  and  packing  ma- 
terial, being  the  property  of  the  insured,  or  sold, 
but  not  removed;  and  (provided  the  insured  shall 
be  liable  by  law  for  loss  or  damage  thereto  or 
shall  have  specifically  assumed  liability  therefor), 
this  insurance  shall  also  cover  merchandise  held 
in  trust  or  on  commission  or  left  for  storage  or  re- 
pairs; all  only  while  contained  in  the  three-story 
comp.  roof,  brick  and  frame  building  and  its  addi- 
tions (if  any)  of  like  construction  communicating 
and  in  contact  therewith,  situate  as  above.  On 
the  6th  day  of  July,  1921,  a  fire  occurred,  damag- 
ing a  quantity  of  merchandise,  vinegar,  that 
was  contained  in  this  building.  The  loss  was  ap- 
proximately $31,000.  The  insurance  amounted  to 
approximately  $31,000,  and  we  are  suing  this  com- 
pany for  the  face  of  its  policy  and  interest.  We 
have  alleged  that  we  complied  with  the  terms  of  the 
policy  by  immediately  notifying  the  company  of 
the  loss  and  by  making  the  proofs  required  under 
the  provisions  and  terms  of  the  policy.  That  sixty 
days  elapsed  after  the  making  of  proof,  and  the 
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defendant  denied  liability  or  refused  to  pay,  and 
we  are  suing  for  that  amount. 

Now  the  other  cause  of  action,  against  the  other 
company,  is  practically  the  same,  except  as  to  the 
dates  of  the  insurance  and  the  amount,  which  I 
think  is  $6000.  I  think  that  is  all  I  care  to  state 
so  far  as  the  facts  are  concerned,  at  this  time.     [18] 

Mr.  DAVIS. — Would  your  Honor  like  to  have 
me  state  our  position  at  this  time?  The  substance 
of  Mr.  Moore's  statement  is  correct.  We  expect, 
however,  to  prove  that  the  building  that  was  de- 
stroyed was  insured  as  a  separate  risk,  and  was 
in  fact  and  in  contemplation  of  the  parties  at  the 
time  of  the  contract,  a  separate  building,  and  was 
insured  under  separate  policies,  and  was  not  the 
building  insured  under  the  policies  covered  by  these 
two  companies.  That  is  the  substance  of  our  de- 
fense and  we  will  offer  proof  to  that  effect. 

The  COURT. — ^You  mean  that  the  loss  does  not 
faU  within  the  terms  of  the  policy? 

Mr.  DAVIS. — Does  not  fall  within  the  terms  of 
the  policy.  There  are  two  buildings  up  there; 
there  is  the  vinegar  factory,  which  is  on  the  south- 
east corner  of  Main  and  C.  Fifteen  feet  south  of 
that  is  another  building,  a  wooden  structure,  in 
which  the  tanks  and  vinegar  were  stored.  We  will 
show  that,  through  the  course  of  writing  this  in- 
surance, that  these  risks  were  separately  insured 
and  treated  throughout  as  separate  risks.  The 
wooden  building  to  the  south  of  the  factory  was 
the  building  that  burned.  Upon  that  building 
was  $20,000  specific  insurance,  in  two  other  com- 
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panies,  other  than  this  company.  That  the  risk 
was  described  specifically  in  those  policies  and  those 
companies  paid.  That  244,  which  is  the  building 
described  in  this  policy,  was  not  touched  by  fire, 
except  a  very  minor  damage,  which  I  do  not  think 
they  are  claiming  for. 

Mr.  MOORE. — I  will  say  further  that  we  are  suing 

to  recover  insurance  or  indemnity  for  loss  of  mer- 

.  chandise,  and  not  the  building,  in  these  two  actions, 

merchandise  and  cider  vinegar,  we  are  suing  for. 

Mr.  Veatch,  will  you  take  the  stand. 

The  COURT. — ^Well  just  the  merchandise — you 
are  not  suing  [19]  for  damage  to  the  building 
at  all? 

Mr.  MOORE.— No. 

Mr.  DAVIS. — Just  the  vinegar  and  contents  of 
the  building. 

The  COURT.— Very  well. 

Testimony  of  Fred  Veatch,  for  Plaintiff. 

FRED  VEATCH,  produced  as  a  witness  on  be- 
half of  plaintiff,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination. 
(By  Mr.  MOORE.) 

Q.  State  your  full  name,  Mr.  Veatch. 

A.  Fred  Veatch. 

Q.  And  where  do  you  reside? 

A.  Moscow,  Idaho. 

Q.  And  how  long  have  you  been  a  resident  of 
Moscow,  Idaho?        A.  Since  September,  1889. 
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Q.  Have  you  an  acquaintanceship  with  a  copart- 
nership known  as  Veatch  Realty  Company? 

A.  I  have. 

Q.  Who  composes  that  partnership,  if  you  know  ? 

A.  Fred  Veatch  and  M.  J.  Veatch. 

Q.  Fred  Veatch  is  yourself?        A.  Ves,  sir. 

Q.  What  is  the  Veatch  Realty  Company  engaged 
in,  what  business,  at  this  time? 

A.  The  writing  of  insurance  and  bonds. 

Q.  And  how  long  has  the  company  been  engaged 
in  that  class  of  business? 

A.  The  Veatch  Realty  Company  I  think  is  about 
fourteen  years  old;  it  was  formed  about  fourteen 
years  ago;  but  the  [20]  firm  of  Spotswood  & 
Veatch  has  been  in  business  here  since  1889. 

Q.  Just  the  Veatch  Realty  Company? 

A.  I  think  about  fourteen  years  ago. 

Q.  Is  the  Veatch  Realty  Company  the  successor 
of  Spotswood  &  Veatch? 

A.  Yes,  sir,  it  is. 

Q.  Has  the  partnership  of  Veatch  Realty  Com- 
pany had  any  business  relations  with  the  Norwich 
Union  of  London,  England?        A.  Yes,  sir. 

Q.  What  was  that  relationship? 

A.  I  have  been  their  agent  for  the  writing  of 
fire  insurance  for  Moscow  and  vicinity  for  at  least 
fourteen  years, — the  Veatch  Realty  Company, — 
and  much  longer  than  that  as  Spotswood  &  Veatch. 

Q.  Has  the  copartnership  of  Veatch  Realty  Com- 
pany had  any  business  relationship  with  the  New 
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Brunswick   Fire   Insurance    Company,    a   corpora- 
tion?       A.  Yes,  sir.     We  are  their  agents. 

Q.  What  was  the  nature  of  that  business? 

A.  We  are  their  agents  for  the  writing  of  fire 
insurance  for  Moscow  and  vicinity,  and  I  think 
for  about  six  years  we  were  their  agents. 

Q'.  Have  you  any  knowledge  of  a  corporation 
known  as  the  Leo  Brothers  Company? 

A.  I  have. 

Q.  Where  has  it  been  doing  business  ? 

A.  In  Moscow. 

Q.  What  is  the  business  of  Leo  Brothers  Com- 
pany? 

A.  The  manufacture  of  apple  cider  vinegar.     [21] 

Q.  Where?        A.  At  Moscow. 

Q.  Does  it  own  and  operate  a  plant  for  that 
purpose?        A.  Yes,  sir. 

Q.  And  where  is  the  plant  situated? 

A.  It  is  situated  on  the  east  side  of  Main  Street, 
between  A  and  C,  or  on  the  southeast  corner  of 
C  and  Main  Streets. 

Q.  How  long,  if  you  know,  has  the  Leo  Brothers 
Company,  a  corporation,  owned  the  premises  and 
the  plant  where  it  is  now  conducting  its  business? 

A.  Since  1913,  I  think,  some  time  in  that  year. 

Q.  Was  it  the  owner  of  the  premises  then  on  the 
21st  day  of  December  1920?        A.  Yes,  sir. 

Q.  Has  it  been  the  owner  of  the  premises  at  all 
times  since  that  date?        A.  Yes,  sir. 

Q.  Now,  upon  the  21st  day  of  December,  1920, 
tell   us   whether   or   not   Veatch   Realty   Company 
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issued  any  policy  of  insurance  in  the  name  of  the 
Norwich  Union  Fire  Insurance  Society,  Limited, 
of  Norwich  and  London,  upon  any  of  the  property 
of  the  plaintiff,  Leo  Brothers  Company? 

A.  They  did. 

Q.  Have  you  that  policy  with  you  ?        A.  Yes,  sir. 

Q.  Will  you  produce  it? 

(Witness  produced  paper.) 

Mr.  MOORE. — We  ask  that  the  instrument  of- 
fered be  marked  Plaintiff's  Exhibit  "A"  for  identi- 
fication.    [22] 

The  CLERK. — I  will  number  it,  unless  you  ob- 
ject. 

Mr.  MOORE.— All  right.     One,  is  it? 

The  CLERK.— Yes. 

Said  paper  (Norwich  Union  fire  insurance  policy) 
was  marked  Plaintiff's  Ex.  1. 

•Mr.  MOORE.— Plaintiff's  Exhibit  No.  1,  for 
identification.    We  now  offer  the  same  in  evidence. 

Mr.  DAVIS. — I  have  no  objection,  except  that  it 
is  immaterial. 

The  COURT.— Very  well.     It  may  go  in. 

Mr.  MOORE. — Will  you  waive  the  reading  of  it  at 
this  time? 

Mr.  DAVIS.— Yes. 

Mr.  MOORE.  — Qi.  Now,  Mr.  Veatch,  tell  us 
whether  or  not,  on  or  about  the  28th  day  of  July, 
1920,  the  copartnership  of  Veatch  Realty  Company 
wrote  any  insurance,  any  policy  of  insurance,  upon 
any  property  of  Leo  Brothers  Company,  a  corpora- 
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tion,  for  the  defendant,  The  New  Brunswick  Fire 

Insurance  Company,  a  corporation'? 

A.  We  did. 

Q.  Have  you  that  policy  in  your  possession? 

A.  Yes,  sir.  I  brought  the  wrong  policy  over. 
I  will  have  the  other  one  here  in  just  a  second. 

Mr.  MOORE. — The  witness  advises  me  that  he 
brought  the  wrong  policy. 

Mr.  DAVIS. — I  would  like  to  have  him  bring 
the  policy,  so  that  we  can  compare  it.  I  won't 
require  them  to  formally  offer  it. 

Mr.  MOOEE.— If  the  Court  please,  I  desire  to 
amend  the  complaint  in  the  case  of  Leo  Brothers 
Company,  a  corporation,  plaintiff,  vs.  Norwich 
Union  Fire  Insurance  Society,  Limited,  of  Norwich 
and  London,  England,  a  corporation,  in  paragraph 
7,  in  line  three  thereof,  by  erasing  the  figures  225 
and  inserting  in  [23]  lieu  thereof  the  figures 
125. 

Mr.  DAVIS. — If  that  is  correct  I  have  no  ob- 
jection. 

Mr.  MOORE.  — Q.  Now,  I  can't  recall,  Mr. 
Veatch — 

Do  you  know,  Mr.  Davis,  whether  that  amount 
appears  in  the  complaint  further? 

Mr.  DAVIS.— I  don't  believe  so. 

Mr.  MOORE.— Let  the  amendment  go  to  all 
corrections  of  that  amount. 

Mr.  LEE. — The  answer  could  also  be  amended 
in  the  same  respect  too  ? 
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Mr.  MOORE.— Yes. 

The  COURT.— Is  this  amount  admitted  in  the 
answer  ? 

Mr.  LEE. — Well,  we  just  specifically  deny  that 
it  amounts  to  225,  is  all. 

Mr.  DAVIS. — We  admit  that  he  paid  the  pre- 
mium for  this  particular  policy,  your  Honor,  so  he 
won't  have  to  prove  that. 

Mr.  MOORE. — Do  you  want  me  to  introduce 
proof  on  that? 

Mr.  DAVIS. — No.  This  Norwich  Union  policy 
was  paid  for,  but  it  doesn't  cover  this  particular 
building  that  was  burned. 

Mr.  MOORE. — Will  you  then  turn  to  paragraph 
7  of  the  complaint? 

Mr.  DAVIS. — That  may  be  admitted  as  it  stands, 
Mr.  Moore. 

Mr.  MOORE. — It  is  stipulated,  then,  that  the 
allegations  of  paragraph  7  in  each  complaint  are 
confessed  as  alleged  and  no  proof  thereof  is  neces- 
sary. 

Q.  Now,  Mr.  Veatch,  do  you  know  whether  or  not 
a  fire  occurred  in  or  upon  the  property  of  the  Leo 
Brothers  corporation,  the  plaintiff? 

A.  It  did,  yes,  sir. 

Q.  At  what  time,  if  you  remember?     [24] 

A.  On  the  evening  of  July  6,  1921. 

Q.  Was  that  the  property  covered  by  these  two 
insurance  policies?        A.  Yes,  sir. 

Mr.  DAVIS.— I  object  to  that,  your  Honor. 
That  calls  for  a  conclusion. 
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The  COURT.— Sustained. 

Mr.  MOORE. — Q.  Where  was  the  property  in 
which  the  fire  occurred  situated? 

A.  On  the  southeast  corner  of  Main  and  C  Streets. 

Q.  That  is  the  southeast  corner  of  the  intersec- 
tion of  Main  and  C.  Streets? 

A.  Main  and  C  Streets,  yes,  sir. 

Q.  And  on  the  east  side  of  Main  Street  between 
what  streets?        A.  Between  A  and  C. 

Q.  Did  the  Leo  Brothers  sustain  any  loss  by  that 
fire?        A.  Yes,  sir,  they  did. 

Q.  What,  if  anything,  did  Leo  Brothers  do  with 
reference  to  notifying  the  defendants  in  this  action 
of  that  loss? 

Mr.  DAVIS.— We  will  admit  that  the  defendants 
were  duly  notified,  your  Honor. 

The  COURT.— In  both  cases? 

Mr.  DAVIS.— In  both  cases. 

The  COURT.— Very  well. 

Mr.  MOORE.— Q.  Mr.  Veatch,  can  you  tell  us 
what  that  loss  amounted  to?        A.  On  the  entire — 

Q.  No, — on  this  property  that  is  covered  by  the 
insurance.  We  didn't  read  the  description  of  the 
property  insured,  but  it  is  merchandise,  principally 
cider  vinegar.  It  may  be  assumed  that  nothing  but 
the  vinegar  was  affected  by  this  insurance.     [25] 

Mr.  DAVIS.— With  the  further  objection  that 
nothing  destroyed  at  all  was  affected. 

Mr.  MOORE.— Well,  with  that  reservation. 

The  COURT.— I  notice  in  these  policies,  a  part 
of  the  description  is  the  number,  244. 
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Mr.  MOORE.— Yes. 

The  COURT. — Are  you  going  to  elucidate — what 
is  244? 

Mr.  MOORE. — A  numher,  I  understand,  fixed  by 
— I  don't  know  what  his  official  position  is,  or  what 
connection  he  has  with  the  company,  but  it  is  the 
man  who,  I  guess,  prepared,  alters,  and  changes  as 
needed  the  Sanborn  Fire  Map  of  Moscow. 

The  COURT. — Oh,  it  is  a  reference  to  his  fire 
map? 

Mr.  LEE.— Yes. 

Mr.  MOORE. — Q.  Do  you  know  what  the  number 
of  Leo  Brothers  Company's  plant  is — do  you  know 
what  street  it  is  numbered  on? 

A.  On  Main.  It  is  numbered  on  both  Main  and 
A  Streets,  as  far  as  the  Sanborn  map  is  concerned. 

Q.  Main  and  A  Streets? 

A.  Main  and  C  Streets,  yes. 

Q.  But  what  is  the  city  number  ? 

A.  I  don't  know  that  it  has  a  city  number,  Mr. 
Moore.  I  only  know  the  Sanborn  map  number  on 
that,  is  our  only  reference,  and  that  is  number  244. 

Mr.  MOORE. — We  have  received  the  policy  of 
the  New  Brunswick  Fire  Insurance  Company,  and 
we  ask  that  it  be  marked  for  identification  as  Plain- 
tiff's Exhibit  No.  2. 

Said  insurance  policy  was  marked  Plaintiff's  Ex- 
hibit No.  2. 

Mr.  MOORE. — We  now  offer  it  in  evidence. 

Mr.  DAVIS. — I  have  no  objection,  Mr.  Moore, 
if  it  compares  up  with  the — we  have  never  seen  it, 
is  all.     We   would  like     [26]     to  look   it  over   a 
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second.  There  is  just  a  slight  discrepancy  here, 
Mr.  Moore,  in  these  daily  reports,  but  I  will 
make  no  objection  at  the  present  time  other  than 
that  it  is  immaterial,  and  ask  Mr.  Veatch  to  ex- 
plain these  discrepancies. 

Mr.  MOORE. — You  waive  the  reading  at  this 
time? 

Mr.  DAVIS.— Yes. 

Mr.  MOORiE. — Q.  Do  you  write  your  insurance 
descriptions  in  the  city  of  Moscow  by  a  map  known 
as  the  Sanborn  Fire  Map  of  the  city  of  Moscow? 

A.  Entirely  so,  yes,  sir. 

Q.  Were  the  descriptions  in  the  two  policies  of 
these  two  defendants  in  evidence  so  written? 

A.  They  were. 

Q.  Have  you  in  your  possession  a  Sanborn  Fire 
Map  of  the  city  of  Moscow,  showing  the  location 
and  the  description  of  the  property  of  Leo 
Brothers'?        A.  I  have,  yes,  sir. 

Q.  Is  this  Sanborn's  Fire  Insurance  Map  of  the 
city  of  Moscow  that  you  refer  to? 

A.  Yes,  sir. 

Q.  Were  these  two  policies  written  according  to 
the  descriptions  in  this  map? 

Mr.  DAVIS. — I  object  to  that,  your  Honor.  He 
can  say  with  reference  to  these  descriptions,  if 
that  is  what  he  means,  but  according — 

Mr.  MOORE.— We  will  admit  the  technicality 
and  say  "with  reference." 

The  COURT. — ^You  may  answer  the  question. 
Were  they  written  with  reference  to  these  maps? 
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A.  They  were,  both  of  them.     [27] 

iSaid  map  was  thereupon  marked  Plaintiff's  Ex- 
hibit No.  3. 

Q.  Will  you  turn  to  the  page  of  Plaintiff's  Ex- 
hibit No.  3  where  the  description  of  the  Leo 
Brothers'  property  which  you  say  these  insurance 
policies  covered  is  described. 

A.  It  is  right  here. 

Q.  What  page  is  it? 

A.  Page  4.  It  is  located  on  this  map  as  Page 
4,  Block  102,  No.  244. 

Mr.  MOORE.— We  now  ask  that  page  4  of  this 
map  be  marked  for  identification. 

Mr.  DAVIS. — I  have  no  objection. 

iSaid  page  4  of  said  map  was  marked  as  Plain- 
tiff's Exhibit  No.  3-A. 

Mr.  MOOREi.— We  offer  it  in  evidence. 

Mr.  DAVIS.— What  map  is  that? 

WITNElSiS.— That  is  the  1918. 

Mr.  MOORE. — Do  you  want  the  witness  to  point 
out  on  this  map  where  that  property  is  situated? 

The  COURT. — ^Have  you  introduced  it  in  evi- 
dence ? 

Mr.  MOORE.— Yes. 

The  COURT.— Very  well. 

Mr.  MOORE. — Now,  will  you  point  out,  for  the 
benefit  of  the  Court,  where  Leo  Brothers'  prop- 
erty is  situated.     Where  is  Main  Street,  first? 

A.  Here  is  Main  Street,  shown  on  this  map. 
This  is  going  north  from  the  business  part  of  town. 

Q.  Where  is  A  Street  ? 
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A.  A  Street  is  on  the  south  side. 

Mr.  DAVIS.— North. 

WITNEiS8.— This  is  north  right  here.  This  is 
east.     This  is  north.    Now  that —     [28] 

Mr.  M0OIE.E.— Q.  Where  is  ''A"  Street *? 

A.  "A"  Street  is  right  here  on  the  south. 

Q.  Where  is  "C"  Street? 

A.  "C"  (Street  is  right  here  on  the  north. 

Q'.  Now,  point  out  the  property  owned  by  the 
Leo  Brothers  Company. 

A.  This  property  indicated  inside  of  this  line, 
except  we  are  built  right  up  to  the  line  there  and 
back  to  the  alley.  Oiu*  buildings  practically  cover 
all  of  our  holdings  in  there. 

Q.  This  exhibit  was  used  in  the  trial  of  another 
cause,  was  it  not?        A.  Yes,  sir. 

Q.  And  those  pencil  and  ink  markings  were 
made  upon  it  at  that  time?        A.  Yes. 

Q.  Now,  where  was  the  merchandise,  the  cider 
vinegar,  located,  when  the  loss  occurred? 

A.  In  this  location  right  here. 

Q'.  And  what  is  that  called  upon  the — marked 
upon  the  map? 

A.  That  is  marked  "Vinegar  sheds." 

The  COURT. — "Vinegar  tanks,"  you  mean? 

A.  "Vinegar  tanks,"  yes. 

Mr.  MOOEjE. — Q.  And  what  was  the  vinegar 
contained  in?        A.  Large  tanks. 

Ql  How  many  of  them?        A.  Twelve,  16x16. 

Q.  Do  you  know  how  many  gallons  of  vinegar 
were  lost  at  that  time? 
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A.  Approximately  130,000  gallons;  it  was  a  him- 
dred  and  twenty-nine  thousand,  and,  I  think,  six 
hundred  and  fifty,  to  be  exact.     [29] 

The  COURT.— Where  is  the  numher  244? 

A.  Right  there,  Judge.  Here  is  the  number 
right  there. 

The  COURT. — The  fire  started  on  the  property 
numbered  two  hundred  and  what? 

A.  224.  That  was  the  old  place  used  by  the 
highway  district  at  that  time. 

Mr.  MOORE.— Q.  It  was  an  old  barn,  but  it 
didn't  belong  to  Leo  Brothers?        A.  No. 

Q.  The  fire  communicated  from  that  barn  over 
to  the  property  of  Leo  Brothers?        A.  Yes. 

Q.  Can  you  tell  us  whether  or  not  there  was  any 
other  concurrent  insurance  upon  this  vinegar,  this 
personal  property? 

A.  There  was  $31,000  on  vinegar. 

Q.  That  is  in  all? 

A.  That  was  in  all.    And  then  there  was — 

Q.  This  policy  is  for  $6,000.  I  may  get  mixed 
up. 

A.  The  New  Brunswick  is  $6,000,  and  the  Nor- 
wich Union  is  $5,000. 

Qi.  Then  the  concurrent  insurance  with  the  Nor- 
wich Union  policy  would  be  $26,000? 

A.  Would  be  $26,000. 

Q.  And  the  concurrent  insurance  with  the  other 
policy  would  be  $25,000?        A.  $25,000. 

Q.  Now,  what  was  the  plaintiff's  loss  upon  this 
merchandise  ? 
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A.  It  figured  a  little  better  than  $31,000,-1 
think  a  few  hundred  dollars  over,  a  small  amount 
over. 

Q.  That  would  be  less  salvage.  The  actual  loss 
would  be  [30]  thirty-one  thousand  and  some  odd 
dollars,  less  the  salvage?        A.  Less  the  salvage. 

Q.  Will  you  tell  us,  Mr.  Veatch,  how  you  ar- 
rived at  the  insurance  loss  or  loss  under  that  fire? 

A.  The  number  of  gallons? 

Q.  Well,  yes,  the  niunber  of  gallons. 

A.  Well,  that  was  measured  up  by  Mr.  Juniper. 

Q'.  Who  is  Mr.  Juniper? 

A.  An  adjuster  with  Mr.  Webster. 

Ql  They  came  here  for  the  purpose  of  adjusting 
these  losses?        A.  Yes,  sir. 

Qi.  How  did  you  determine  the  extent  of  the  loss, 
or  its  value?        A.  By  chemical  analysis. 

Q.  No, — I  don't  mean  that.  Was  the  vinegar 
worth  anything?        A.  The  worth  of  the  vinegar? 

Q.  Yes,  the  value. 

A.  Just  please  repeat  that  question. 

Q.  I  want  the  amount  of  the  loss,  in  dollars  and 
cents. 

A.  Well,  according  to  our  figures  on  our  books, 
it  was  $31,116. 

Q.  How  did  you  arrive  at  that? 

A.  By  placing  the  value  of — 

Q.  In  other  words,  what  was  that  vinegar  worth 
at  the  time  of  its  loss,  per  gallon? 

A.  That  vinegar  was  worth  26  cents  a  gallon. 
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Q.  And  the  total  loss  then  would  be  the  value 
per  gallon,  by  the  number  of  gallons'? 

A.  Yes,  sir.     [31] 

Q.  You  arrived  at  it  in  that  v^ay? 

A.  Yes,  sir. 

Q.  Now,  what  did  you  do,  if  anything,  with 
reference  to  giving  the  defendants  notice  of  the 
occurrence  of  this  fire"? 

Q.  We  wired  to  the  head  office — 

Mr.  DAVIS. — We  will  admit  that  notice  was 
given. 

Mr.  MOO'RE', — You  admit  that  due  notice  was 
given  following  the  fire,  as  required  by  the  terms 
of  the  policies? 

Mr.  DAVIS.— Yes. 

Mr.  MOORE. — Q.  Did  you  ever  at  any  time 
make  any  proof  of  loss  under  these  policies? 

Mr.  DAVIS. — We  will  admit  this — we  will  make 
this  admission:  That  we  are  making  no  contention 
that  no  proofs  were  furnished.  We  are  making  no 
contention  that  there  has  been  no  violation  of  the 
policy  contract  in  any  of  those  respects,  or  no 
failure  to  conform  to  the  conditions. 

Mr.  MOORE.— I  prefer,  Mr.  Davis,  if  you  would 
let  me  introduce  the  original  proofs  of  loss,  if  you 
have  them. 

The  COURT. — I  see  no  reason  for  that.  If  they 
waive  proof  on  that  point,  admit  that  you — 

Mr.  MOORE. — ^^Complied  with  the  provisions  of 
the  policy. 
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The  COURT. — ^Yes.  I  see  no  reason  for  taking 
up  the  time  of  the  Court. 

Mr.  BAVI8. — I  would  be  glad  to  give  it  to  you, 
Mr.  Moore,  but  I  haven't  had  time  to  find  it.  You 
just  served  those  notices  this  morning. 

Mr.  MOOEE.— Q.  Now,  what  loss  has  Leo 
Brothers  sustained  under  the  $5,000  policy  of  the 
Norwich  Union  Fire  Insurance  Society,  Limited? 

Mr.  DAVIS. — I  object  to  that,  your  Honor.  I 
think  that  [32]  calls  for  a  conclusion,  a  com- 
putation. 

The  COUET.^Sustained. 

Mr.  MOOEEi.— Q.  Has  the  defendant  Norwich 
Union  Life  Insurance  Society,  Limited,  of  Nor- 
wich and  London,  England,  paid  to  you  any  part, 
or  paid  to  Leo  Brothers  Company  any  part  or  por- 
tion of  the  loss,  of  its  liability  for  loss  under  this 
policy  ? 

Mr.  DAVIS.— We  will  admit  that  it  has  not 
been  paid. 

Mr.  MOORE. — And  the  same  admission  with 
reference  to  the  New  Brunswick? 

Mr.  DAVIS. — Except  the  conclusion  as  to  their 
liability. 

The  COURT. — Well,  you  have  paid  nothing? 

Mr.  DAVIS. — We  have  paid  nothing. 

The  COURT.— On  either  policy? 

Mr.  DAVIS. — ^On  either  policy. 

Mr.  MOORE.— Take  the  witness. 


44       Norwich  Union  Fire  Ins.  Soc,  Ltd.,  etc. 

(Testimony  of  Fred  Veatch.) 

Cross-examination. 
(By  Mr.  DAVIS.) 

Q.  Mr.  Veatch,  you  stated  that  Leo  Brothers 
had  owned  this  building  since  1913,  I  believe? 

A.  Yes,  the  property. 

Q.  And  at  the  time  of  their  ownership  the  build- 
ing was  slightly  different  when  they  first  acquired 
ownership?        A.  Yes,  sir;  very  materially. 

Q.  How  long  have  you  been  interested  in  Leo 
Brothers'? 

A.  Since  1911,  although  the  corporation  was  not 
formed  until  1913. 

Q.  You  were  interested  at  the  time  they  ac- 
quired this  property?        A.  Yes,  sir.     [33] 

Q.  And  I  believe  you  are  secretary  and  treas- 
urer, or  secretary  and  manager  of  the  company? 

A.  I  am  secretary  and  manager,  yes. 

Mr.  DAVIS. — We  ask  to  have  this  marked  as  an 
exhibit. 

A  certain  paper  was  marked  Defendant's  Ex- 
hibit No.  4. 

Q.  Handing  you  Defendant's  Exhibit  No.  4,  and 
referring  to  page  4  thereof,  about  the  center  of  the 
page,  marked  in  a  circle  with  indelible  pencil,  is 
that  a  fire  map  of  the  Leo  Brothers  plant? 

A.  When  we  purchased,  that  was,  yes,  sir. 

Mr.  MOORE. — This  is  hardly  proper  procedure 
and  examination. 

Mr.  DAVIS.— Well,  I  have- 
Mr.  MOORE.— Well,  all  right. 
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Mr.  DAVIS. — I  want  to  go  into  these  circum- 
stances. 

Mr.  MOORE. — Then  you  had  better  offer  it  as  an 
exhibit,  for  the  purpose  of  examination. 

Mr.  DAVl'S. — I  will,  as  soon  as  he  identifies  it. 

WITNESS.— Yes,  that  is— 

Q'.  What  date  is  that, — can  you  tell  from  looking 
at  this  map  when  it  was  prepared  ? 

A.  I  think  this  map  was  brought  down  to  date 
about — it  was  corrected  in  1909. 

Mr.  DAVIS.— I  will  offer  Defendant's  Exhibit 
No.  4  in  evidence. 

Mr.  MOORE. — For  the  purpose  of  his  cross-ex- 
amination? 

Mr.  DAVIS. — For  the  purpose  of  cross-examina- 
tion. 

Q.  Now,  Mr.  Veatch,  just  briefly,  so  that  the 
situation  may  be  understood,  just  explain  to  the 
Court  briefly  what  these  portions  are. 

A.  When  we  purchased  that —     [34] 

Mr.  MOORE. — We  object  to  that  as  irrelevant 
and  immaterial,  the  description  of  the  property 
from  a  map  back  in  1909,  something  like  eleven 
years  before  the  writing  of  this  policy. 

Mr.  DAVIS. — It  is  not  for  that  purpose.  It  is 
for  the  purpose  of  describing  and  explaining  the 
portions  of  the  building  as  they  were  erected, 
which  we  have — 

The  COURT. — I  am  not  sure  that  it  is  material. 
I  will  let  it  go  in,  however. 

Mr.  MOORE. — Allow  us  an  exception. 
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WITNESS. — Yes,  sir;  that  is  a  good  picture  or 
drawing  of  the  plant  when  we  first  purchased  it. 

Q.  What  color  is  that? 

A.  That  is  pink.     That  is  brick. 

Q.  What  color  is  that? 

A.  Well,  I  don't  know.     I  guess  that  is  pink.    I 
don't  know.     I  am  not — 

Q.  The  pink  is  the  brick  portion?        A.  Yes,  sir. 

Q.  And  the  yellow  was  the  frame? 

A.  Yes,  sir. 

Q.  The  brick  is  two-story  brick? 

A.  Two  and  a  half-story  brick. 

Q.  And  the  frame  is — 

A.  That  was  just  an  old  shed  there,  which  we 
tore  down. 

Q'.  Mr.  Veatch,  have  you  your  rating  book? 

A.  No,  sir;  that  was  filed — that  was^ — 

Q.  Just  one  page  of  it  was  used  in  the  former 
trial. 

A.  I  haven't  it,  because  that  was  an  old  book 
that  I  have. 

Q;.  You  have  it  in  your  office? 

A.  I  have  a  new  one,  yes.     I  haven't  the  old 
one.     [35] 

Ql  What  became  of  the  old  book? 

A.  Well,  I  don't  know.     I  took  that  sheet  out, 
and  I  don't  think  I  paid  any  attention  to  it. 

Q.  You  haven't  disposed  of  it? 

A.  No.     I  think  it  is  at  the  office,  except  that 
page  isn't  there. 

Q.  I  will  ask  you  to  explain  to  the  Court  then. 
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Mr.  Veatch,  how  you  arrived  at  the  rates  for  these 

buildings. 

A.  From  a  rate  book  which  is  furnished — 

Mr.  MOORE. — Just  a  moment.  Under  the  evi- 
dence thus  far,  that  is  assuming  a  fact  not — 

Mr.  DAVIS. — Very  well.  I  may  be  previous  in 
that. 

Mr.  MOORE.—    —disclosed  by  the— 

Mr.  DAVISl — I  have  other  matters. 

Q.  I  notice  on  one  of  these  policies,  Mr.  Veatch, 
that  the — on  the  New  Brunswick  policy,  that  the 
name  is  Fred  Veatch,  agent,  and  on  the  Norwich 
Union  policy  the  name  is  Veatch  Realty  Company, 
agent. 

A.  Yes,  sir, — the  appointments  were  made  that 
way. 

Q.  Fred  Veatch  was  agent  for  the  New  Bruns- 
wick? 

A,  Yes,  sir,  and  the  Veatch  Realty  Company 
for  the  Norwich  Union. 

Q.  And  you  handled,  in  your  office,  all  the  in- 
surance business?        A.  Yes,  sir. 

Q'.  Who  is  the  other  Veatch  that  is  a  member 
of  the  firm?        A.  M.  J.  Veatch. 

Q.  That  is  your  brother?        A.  Mrs.  Veatch. 

Q.  But  she  is  just  a  nominal  member?     [36] 

A.  Yes. 

Q.  You  take  care  of  all  of  the  business? 

A.  Yes,  sir. 

Q.  Now,  Mr.  Veatch,  in  placing  this  Leo 
Brothers'  insurance,  you  were  the  only  person  in 
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connection  with  Leo  Brothers  that  had  anything 
to  do  with  it,  I-  believe  you  testified  in  the  former 
trial,  did  you?        A.  Yes,  sir. 

Q.  And  so  far  as  this  insurance  was  concerned, 
Fred  Veatch  was  Leo  Brothers'?        A.  Yes,  sir. 

•Q.  Now,  in  writing  your  insurance,  in  entering 
into  these  contracts  of  insurance  with  the  insurance 
company,  just  what  was  the  procedure?  Did  you 
ever  have  any  communication  with  the  company 
other  than  such  as  passed  between  you  in  your 
daily  course  of  business,  regarding  this  particular 
insurance,  your  insurance  on  Leo  Brothers'  fac- 
tory?       A.  I  think  not,  no,  sir. 

Q.  The  insurance  was  written  in  the  routine 
manner?        A.  Yes,  sir. 

Q.  Now,  explain  to  the  Court  how  you  bind  the 
company,  what  you  do  in  writing  the  insurance. 

A.  We  write  the  policy  and  mail  the  daily  re- 
port to  the  company  on  the  day  it  is  written. 

Q.  Explain  to  the  Court  what  this  daily  report 
is,  and  what  it  contains.        A.  Can  I  use — 

Q.  Yes, — if  you  have  your  daily  reports  on  these 
two  policies — 

A.  These  policies  come  to  us  with  two  of  these 
inside  of  the  policy.     [37] 

Q.  You  are  referring  to  the — 

A.  To  the  daily  reports,  yes. 

Mr.  DAYIS. — May  I  take  those  and  have  them 
marked? 

WITNESS. — They  are  my  office  copies. 
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Said  reports  were  thereupon  marked  Defend- 
ant's Exhibits  Nos.  5  and  6. 

Q.  I  hand  you  Defendant's  Exhibits  5  and  6, 
one  of  which  says  "Agent's  record  of  the  New 
Brunswick  Fire  Insurance  Company,"  and  the 
other  says,  "Agent's  duplicate  copy  of  daily  re- 
port, Norwich  Union  Fire  Insurance  Society." 
When  you  say  the  policies  come  to  you  with  two 
of  these,  you  mean  two  copies  of — 

A.  Daily  reports. 

Ql  Daily  reports'? 

A.  One  says  "Daily  report"  and  the  other  says 
"Agent's  record,"  or  "Agent's  copy." 

Q.  And  that  doesn't  include  these  printed  slips? 

A.  It  doesn't  include  these  riders,  no,  sir.  The 
policy  is  written  with  one — ^just  all  written  at  one 
time.  The  one  action  completes  the  policy  and  the 
daily  reports,  both  of  them.  The  daily  report  is 
original  and  the  others  are  copies.  The  first  copy 
is  the  one  that  is  sent  to  the  company,  and  the 
second  copy  is  the  one  kept  for  the  agent's  rec- 
ords.   With  the  exception  of  the  riders^ — 

Q.  That  is  the  pasted  on  slips? 

A.  Yes,  the  printed  slips  are  written  three  at 
a  time,  and  the  original  is  pasted  on  the  policy, 
the  next  one  is  pasted  on  the  report  that  goes  to 
the  company,  and  the  third  copy  is  pasted  on  the 
agent's  copy,  which  is  retained  at  the  office. 

Q.  A  portion  of  these  instruments  that  are  not 
the  printed  slips,  they  are  not  pasted  on  the  policy? 

A.  No,  sir.     [38] 
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Q.  Just  these  slips'  attached?        A.  Yes,  sir. 

Qi.  And  then  what  becomes  of  these  daily  re- 
ports that  you  say  go  to  the  company?  To  whom 
do  you  mail  them, — to  the  Norwich  Union? 

A.  To  the  Board  of  Fire  Underwriters,  at  Salt 
Lake  City. 

Qi.  And  then  they  mail  them  on  to  the  company? 

A.  I  suppose  so.  I  have  no  knowledge  of  that 
part. 

Q.  Well,  you  don't  know  then  whether  these 
policies  were  communicated  to  your  company  or 
not? 

A.  I  have  no  personal  knowledge  of  it. 

Q.  How  long  have  you  been  in  the  insurance 
business,  Mr.  Veatch?        A.  About  32  years. 

Q.  You  do  know  that  these  policies  go  on  to  the 
company,  don't  you? 

A.  Well,  they  certainly  get  them,  I  know  that. 

Q.  You  don't  bind  your  company  without  ad- 
vising them?        A.  No,  sir,  I  never  do,  I  think. 

Q.  You  advise  your  company  when  you  attempt 
to  bind  them? 

A.  Yes,  sir.  I  think  there  is  no  question  but 
what  the  Board  at  Salt  Lake  City  sends  them  on  to 
iSan  Francisco. 

Qi.  Haven't  you  become  sufficiently  familiar  in 
your  thirty  years'  experience  to  know  that  that  is 
done?        A.  I  am  sure  of  it,  yes,  sir. 

Q.  You  mail  these  to  the  Board  so  that  they 
check  up  on  the  rates?        A.  Yes,  sir. 

Q.  And  then  they  mail  them  on  to  the  company? 
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A.  Yes,  sir.     [39] 

Qi.  And  that  is  the  way  the  company  learns  of 
the  risks  1        A.  Yes,  sir. 

Q.  In  referring  to  the  risks  you  referred  to  the 
Sanborn  map  that  was  in  yoiu*  office? 

A.  Yes,  sir. 

Q.  And  described  the  policies,  described  the  risk 
that  you  undertook  to  insure,  by  reference  to  these 
Sanborn  maps?        A.  Yes,  sir. 

Q.  And  in  computing  your  rate,  the  company  has 
a  surveyor  come  around,  the  Board  of  Fire  Under- 
writers has  a  surveyor  come  around,  and  he  sur- 
veys the  buildings  for  fire  hazards,  does  he  not? 

A.  Yes,  sir. 

Q.  And  then  they  publish  a  specific  rate  for  each 
building  in  the  business  section  of  Moscow? 

A.  Yes,  sir. 

Q.  That  is  the  sheet  you  were  referring  to 
a  while  ago,  which  was  offered  in  evidence  in  the 
other  trial?        A.  Yes,  sir. 

Mr.  DAVIS. — I  offer  these  daily  reports,  your 
Honor,  being  5  and  6,  of  the  defendants. 

Mr.  MOO'REl — May  I  see  them  just  a  moment? 
These  are  Mr.  Veatch 's? 

WITNESS.— Yes,  sir. 

Mr.  MOORE.— Not  yours? 

Mr.  DAVIS. — Those  are  identical  copies  with 
what  you  sent  the  company?        A.  Yes,  sir. 

Qi.  And  who  is  the  general  agent  for  the  New 
Brunswick  to  whom  you  report?     [40] 

A.  At  that  time  I  think  Mr.  Alverson;  I  think  he 
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was  alive  at  that  time.    Now  it  is  Mr.  Junker,  I 

think,  is  the  manager  of  that. 

Q'.  Mr.  Alverson  was  agent?  It  was  the  same 
office  anyway? 

A.  Yes,  sir,  the  same  office. 

Q.  And  he  is  general  agent  also  for  the  U.  S. 
Mre,  also?        A.  iSiu-e,  U.  8.  Fire  only. 

Q.  You  report  U.  S.  Fire  to  him  also? 

A.  Yes,  sir. 

Mr.  MOORE. — ^Have  you  the  copy  of  this  sent 
to  the  company? 

Mr.  DAVIS. — Well,  I  may  or  may  not  have.  Mr. 
Veatch  says  this  is  a  copy.  Maybe  Mr.  Veatch 
can  tell.     Are  these  two  instruments — 

Q.  Just  handing  you  two  papers.  Tell  me  if 
those  are  the  ones  you  sent  to  the  company,  or  if 
those  are  copies. 

A.  No,  sir,  these  are  not  copies.  These  were 
made  out  at  the  time  of  the  fire,  for  the  benefit  of 
Mr.  Webster. 

Q.  Both  of  these?        A.  Both  of  those? 

Mr.  DAVIS. — Well,  I  may  have  the  originals,  but 
I  doubt  it.     Any  objection? 

Mr.  MOORE.— No  objection. 

Mr.  DAVIS. — I  will  ask  to  have  this  marked. 

A  certain  paper  was  marked  Defendant's  Ex- 
hibit No.  7,. 

Q.  I  will  hand  you  Defendant's  Etxhibit  No.  7, 
and  ask  you  to  refer  to  that  and  state  whether  or 
not  that  is  the  specific  rate  of  Moscow  referred  to. 

A.  Yes,  sir,  taken  from  their  rate  book,  yes,  sir. 
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Q.  When  you  wrote  your  policies  then,  at  the 
time  those  policies  were  written  covering  this 
property,  you  referred  to  [41]  this  book  for 
classifying  and  fixing  your  rate  and  the  risk,  did 
you  not?        A.  Yes,  sir. 

Q.  And  so  reported  to  the  company? 

A.  Yes,   sir. 

Q.  At  the  top  of  this  page  it  says,  "Main  Street, 
east  side,  Moscow,  Idaho,  p.  3."  This  "P  3"  means 
page  3?        A.  Yes,  sir. 

Q.  Specific  rates  of  Moscow?        A.  Yes,  sir. 

Q.  And  number  of  rating, — that  refers  to  the 
number  of  the  building?        A.  Yes,  sir. 

Qi  Location,  class,  occupation,  building  con- 
tents, rating  takes  eifect.  Now,  the  number  one 
says,  "C"  and  "A"  Streets,  block  1  and  2.  That 
merely  starts  the  block  off?        A.  Yes,  sir. 

Q.  Number  two  says,  southeast  corner  "C"  244, 
'C  D  vinegar  factory,  250 — or  vinegar  factory,  250', 
250.  The  first  250  refers  to  the  rate  on  the  build- 
ing?       A.  Yes,  sir. 

Q.  And  the  second  refers  to  the  rate  on  the  con- 
tents?       A.  Yes,  sir. 

Q.  Line  3  of  this  rate  book  says,  south — what 
does  that  mean?  Does  that  refer  to  the  risk  south 
of  the  southeast  corner? 

A.  It  means  next  south. 

Q.  D  vinegar  tanks,  building  245,  contents  245. 
That  refers  to  the  vinegar  tanks  risk? 

A.  Yes,  sir.     [42] 

Q.  And  the  contents?        A.  Yes,  sir. 
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Q.  And  two  forty-five  means  tlie  rating?  That 
is  two  forty-five  a  hundred  ?        A.  Yes,  sir. 

Mr.  DAVIS. — I  would  like  to  offer  Defendant's 
Exhibit  No.  7. 

Mr.  MOORE.— No  objection. 

Mr.  DAVIS. — Q.  Now,  Mr.  Veatch,  referring  to 
the  value  of  this  property,  you  said  you  had  129,650 
gallons  in  the  tanks  in  that  frame  building? 

A.  Yes,  sir. 

Q.  Now,  how  have  you  arrived  at  that? 

A.  They  were  measured.  Mr.  Juniper  made  his 
own  measurements  on  that. 

The  COURT.— How  much  was  that? 

Mr.  DAVIS.— 129,650  gallons. 

A.  I  measured  it  up  immediately  after  the  fire. 
"When  Mr.  Juniper  came  down  to  make  the  adjust- 
ment he  went  down  to  measure  it  alone,  and  there 
was  only  about  350  or  360  gallons  difference  be- 
tween us,  so  I  just  let  him  use  his  figures. 

Q.  Did  you  have  any  book  records  of  the  amount 
of  vinegar  you  had  on  hand  ?        A.  Yes,  sir. 

Q.  How  does  this  compare  with  your  book  rec- 
ords?       A.  I  think  closely. 

Q.  Do  your  book  records  show  how  much  vinegar 
was  in  this  building  and  how  much  in  the  other? 

A.  No,  sir. 

Q.  You  didn't  keep  them  segregated? 

A.  No,  sir;  that  is  impossible.     [43] 

Q.  Ybu  said  you  had  $31,116  loss? 

A.  On  stock.  I  think  that  is  what  our  figures 
show. 
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Q.  Just  tell  me  how  you  arrived  at  that?  Did 
you  arrive  at  that  by  multiplying  129,650  by  26? 

A.  By  24. 

Q.  How  did  you  arrive  at  the  24  figure?' 

A.  Well,  the  principal  reason  we  did  that,  we 
figured  that — I  was  under  the  mistaken  impression 
that  we  could  only  put  in  the  manufacturing  cost. 

Mr.  MOORiK— Cost  of  what? 

A.  The  cost  of  the  stock,  of  the  vinegar.  But  I 
was  advised  later  that  the  replacement  value  was 
what  we  should  have  figured. 

Q.  You  put  this  in  at  26  cents  per  gallon? 

A.  I  put  it  in  our  proof  of  loss  that  we  made  up 
at  24  cents  a  gallon,  and  that  amounted  to,  I  think, 
$31,116. 

Q.  Where  did  you  get  your  figures  of  24  as  re- 
placement cost? 

A.  That  wasn't — that  wasn't  our  replacement 
cost.  That  was  cost  of  manufacturing,  from  our 
books. 

Q.  What  did  that  include? 

A.  Our  manufacturing  cost? 

Q.  Yes. 

A.  That  includes  all  of  our  expenses,  everything. 

Q.  It  includes  your  overhead? 

A.  It  includes  overhead,  taxes,  insurance,  inter- 
est, wages,  salaries. 

Q'.  For  the  entire  plant  ? 

A.  For  the  entire  plant.  There  is  only  one 
product  there  that  can  take  care  of  the  cost,  and 
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that   is   vinegar.     There   is     [44]     only   one   turn- 
over a  year  with  that  product. 

Q.  And  did  you  base  that  on  a  year's  operation? 

A.  No,  sir.  We  closed  our  books  as  of  the  night 
of  the  tire,  and  made  our  figures  from  that.  The 
end  of  our  fiscal  year  is  September  30th,  and  we 
always  close  our  books  at  that  time,  and  make  our 
inventories ;  but  at  this  time  we  closed  our  books  as 
of  the  night  of  the  fire,  and  brought  down  the  bal- 
ance as  of  that  date. 

Q.  And  it  cost  you  24  cents  a  gallon  f 

A.  Twenty-four  cents  a  gallon  was  our  figures 
on  that. 

Q.  And  that  is  what  it  would  have  cost  you  to 
replace  that,  24  cents  a  gallon? 

A.  Well,  at  that  time,  of  course,  we  had  no  facili- 
ties to  replace  it. 

Q.  What  grade  vinegar  was  this,  Mr.  Veatch, 
if  that  is  a  proper  way  of  describing  it? 

A.  It  was  six  and  a  half  per  cent  acidity. 

Q.  Now,  just  tell  the  Court,  and  me  also,  what 
standard  six  and  a  half  per  cent  acidity  is. 

A.  Six  and  a  half  per  cent  is  a  very  high  standard 
for  vinegar.  The  Government  pure  food  law  re- 
quires four  per  cent  acidity.  Practically  all  the 
states,  with  the  exception  of  a  few,  have  that  same 
standard.  There  is  one  or  two  that  require  four 
and  a  half  per  cent  acidity. 

Q.  That  is  based  on — 

A.  Your  market  is  based  on  your  four  per  cent 
acidity. 
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Q.  Where  is  your  market, — ^here  in  this  part  of 
the  country? 

A.  Well,  sir,  we  have  shipped  as  far  east  as 
Buffalo,  New  York,  and  all  through  the  middle 
west.  Ordinarily  our  market  [45]  is  in  the 
northwest,  in  the  three  states  of  Oregon,  Washing- 
ton, Idaho,  and  Montana. 

Q.  To  arrive  at  26  cents  a  gallon  replacement 
cost,  you  say,  from  where  did  you  obtain  your 
prices  ? 

A.  From  practically  every  factory  doing  business 
in  the  northwest. 

Qi.  What  was  that  based  on?  Did  you  ask  for 
submission  of  prices  for  replacing  this  vinegar? 

A.  Yes,  sir. 

Q.  Or  did  you  consult  just  the  market  prices? 

A.  No.    We  asked  for  prices. 

Q.  Was  that  26  cents  a  gallon — what  was  that 
based  on,  what  kind  of  vinegar? 

A.  That  was  based  on  the  prices  of  four  per  cent 
acidity  vinegar. 

Q.  Then  you  mean  you  get  your  prices  of  four 
per  cent  acidity  vinegar  and  figure  up  and  down? 

A.  Yes.  I  will  explain.  There  is  a  spread — 
that  is,  the  market  conditions  over  the  United 
States — there  is  a  spread  of  two  cents  a  gallon  for 
every  Jialf  of  a  per  cent  of  acidity. 

Q.  Two  cents  a  gallon  ?        A.  Yes,  sir. 

Q.  So  then  the  market  price  of  four  per  cent 
acidity  was  less  than  24? 
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A.  Yes,  sir ;  I  think  at  that  time  we  were  market- 
ing our  vinegar  at  about  between  16  and  17  cents 
for  the  naked  juice,  not  including  the  cooperage. 
That  costs  from  six  to  seven  cents  a  gallon,  your 
barrels. 

Q.  Y'ou  say  that  was  not  included?  How  much 
did  you  say  that  was  ?     [46] 

A.  I  said  we  was  getting  net  16  and  17  cents  a 
gallon  for  four  per  cent  acidity  vinegar. 

Q.  You  were  getting  net  that  much  here  at  Mos- 
cow?       A.  Yes,  sir. 

Q.  At  the  time  of  the  loss?        A.  Yes,  sir. 

Q.  And  you  add  two  cents  for  a  degree  of  acidity  ? 

A.  Two  cents  a  gallon  for  each  half  a  per  cent  of 
acidity. 

Q.  So  four  per  cent,  between  four  and  six  and  a 
half  per  cent,  that  is  what  you  said  your  vinegar 
was?        A.  Yes,  sir. 

Q.  That  two  and  a  half  degrees — 

A.  That  makes  a  spread  of  ten  cents. 

Q.  And  that  is  the  way  you  arrived  at  your  26 
cents?        A.  Yes,  sir. 

Q.  When  had  the  vinegar  been  tested  for  this 
acidity  ? 

A.  We  test  our  generators  every  day  when  we  are 
making  the  run. 

Q.  Now  this  vinegar  wasn't  totally  destroyed, 
was  it?        A.  No,  sir. 

Q.  It  had  deteriorated  by  reason  of  the  fire? 

A.  Yes,  sir. 

Q.  That  is  correct?        A.  Yes,  sir. 
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Q.  And  the  vinegar  was  sold  to  some  vinegar 
people,  or  salvage  people — to  whom  was  it  sold? 

A.  It  was  sold  individually  to  Mr.  F.  C.  Divans 
and  Mr.  Porter, — I  oan't  think  of  his  initials. 

Q.  They  are  vinegar  dealers  ? 

A.  They  are  vinegar  and  pickle  men  in  Seattle. 
[47] 

Qi.  For  what  was  it  sold?        A.  For  what  price? 

Q.  Yes. 

A.  Six  cents  a  gallon.  Mr.  Webster  made  that 
sale. 

Q.  He  made  it  for  your  benefit?'        A.  Yes,  sir. 

Q.  You  received  the  money? 

A.  Yes,  sir.  I  received  five  and  a  half  cents  a 
gallon  on  that.  The  brokerage  firm  that  he  sold  to 
charged  a  half  a  cent  a  gallon  brokerage.  That  was 
deducted.  We  received  five  and  a  half  cents  sal- 
vage on  a  hundred — we  didn't  receive  that  on  129,- 
650  gallons;  we  received  that  on  115,800  gallons,  I 
think. 

Q.  And  what  did  that  total,  do  you  recall? 

A.  Can  I  refer  to  my  books? 

Q.  Yes. 

A.  We  received  net  on  that  $6,369. 

Q.  Now,  Mr.  Veatch,  what  other  companies  do 
you  claim  had  insurance  on  this  vinegar  that  was 
damaged  ? 

Mr.  MOORiE. — Just  a  moment.  Have  you  a  list, 
Mr.  Veatch,  so  that  you  can  be  accurate  in  that? 

A.  Can  I  refer  to  my  books  a  minute  again? 

Mr.  DAVID. — Yes, — better  get  them  up  here. 
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A.  Yiou  want  me  to  give  the  amounts,  or  just  the 
companies  ? 

Q.  The  companies  and  amounts. 

A.  The  Home  of  New  York  had  $10,000.  The 
Liverpool,  London  &  Olo'be  had  $10,000.  The  New 
Brunswick  Fire  Insurance  Company  had  $6,- 
000;  and  the  Norwich  Union  Fire  Insurance  So- 
ciety had  $5,000. 

Q.  Have  you  the  daily  reports  of  the  Liverpool, 
London  &     [48]     Olobe  and  the  Home  with  you? 

A.  I  think  they  were  filed  in  the  other  court, 
Mr.  Davis. 

Mr.  MOORE.— I  have  no  objection  to  that,  Mr. 
Davis,  but — 

Mr.  DAVIS. — I  want  to  offer  that  other  later 
anyway,  and  I  will  just  keep  them  together. 

A  certain  paper  was  marked  Defendant's  Ex- 
hibit No.  8. 

Q'.  Now,  handing  you  Defendant's  Exhibit  No. 
8,  for  identification,  look  at  these  four  instruments 
that  comprise  this  niunber  eight,  and  state  to  me 
what  they  are. 

A.  The  first  one  is  the  policy  of  the  Home  of 
New  York. 

Q.  Daily  report? 

A.  Daily  report,  yes,  copy  of  daily  report,  or 
agent's  record,  covering  $5,000  on  stock  of  vinegar. 
The  next  is  the  United  States  Fire  Insurance  Com- 
pany policy  covering  $250  on  building  and  $1000 
on  tanks.  The  next  one  is  the  Liverpool,  London 
&  Globe  Insurance  Company  policy  covering  $10,- 
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000  on  stock.    And  the  last  one  is  the  Home  In- 
surance Company  policy  covering  $5,000  on  stock. 

Q.  You  mean  when  you  say  policies — 

A.  Agent's  records  of  the  policies. 

Q.  Eliminating  the  United  States  Mre  for  the 
present, — these  are  the  policies  you  refer  to  when 
you  say  you  had  concurrent  insurance  in  addition 
to  the  insurance  carried  hy  the  two  defendants 
here? 

A.  Including  the  two  other  daily  reports. 

Mr.  DAVIS. — May  I  have  you  mark  these  also 
as  A,  B',  and  C,  etc.  ? 

Certain  papers  were  marked  as  Defendant's 
Exhibits  8A,  8B  and  8C. 

Q.  Mr.  Veatch,  I  will  call  your  attention — De- 
fendant's [49]  Exhibit  8,  without  further  identi- 
fying the  mark,  is  the  policy  of  the  Home  Insur- 
ance Company  for  $5,000,  covering  the  vinegar? 

A.  Yes,  sir. 

Q.  Defendant's  Exhibit  8A  is  the  $10,000  policy 
of  the  Liverpool,  London  &  G-lobe? 

A.  Yes,  sir. 

Q.  And  Defendant's  Exhibit  8B  is  the  $250  and 
$1000  policy  of  the  United  iStates  Fire? 

A.  Yes,  sir. 

Q.  Which  has  no  reference  to  the  stock? 

A.  No,  sir. 

Q.  And  Defendant's  Exhibit  8C  is  the  other 
$5000  policy,  copy  of  the  other  $5000  poHcy  of  the 
Home?        A.  Yes,  sir. 

Q.  Which  you  state  covers  also  on  stock? 
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A.  Yes,  sir. 

Q.  Stock  you  are  referring  to  here? 

A.  Yes,  sir. 

Mr.  MOORE.— Have  you  offered  that  in  evi- 
dence ? 

Mr.  DAVIS. — I  will  offer  that  in  evidence. 

Mr.  MOORE. — Do  you  object  to  stating  your  pur- 
pose? 

Mr.  DAVIS. — I  am  offering  it  for  two  different 
purposes, — one  purpose,  of  showing  the  construc- 
tion Mr.  Veatch  placed  on  the  policy,  and  the  other 
purpose,  showing  his  other  insurance. 

Mr.  MOORE.— It  is  admitted  that  there  was 
other  concurrent  insurance,  and  I  think  it  is  in- 
competent to  place  any  interpretation  upon  this 
particular  policy,  and  it  is  irrelevant  and  imma- 
terial. Here  are  two  policies  written  by  the  de- 
fendants, and  he  wants  a  construction  of  those 
policies  by  daily  reports  made  to  other  companies 
carrying    concurrent    insurance.     [50] 

Mr.  DAVIS. — I  wish  to  put  the  Court  in  the 
situation  of  the  parties  at  the  time  the  contract 
was  entered  into. 

The  COURT. — I  think  I  shall  receive  them  and 
consider  them. 

Mr.  MOORE.— Allow  us  an  exception? 

The  COURT.— Yes. 

Mr.  DAVIS.— Q.  Now,  Mr.  Veatch,  to  get  at  this 
loss,  the  amount  of  your  loss,  Mr.  Juniper, — Web- 
ster and  Juniper  are  independent  adjusters,  are 
they  not?        A.  I  understand  so. 
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Q.  And  they  are  at  various  times  employed  by  the 
various  insurance  companies  to  meet  with  the  as- 
sured and  determine  the  amount  of  loss  v^ith  the 
assured?        A.  Yes,  sir. 

Q.  Mr.  Juniper  was  the  first  member  of  the  firm 
of — do  you  know  whether  or  not  they  were  em- 
ploj^ed  by  the  different  insurance  companies  that 
were  interested  in  this  loss,  this  Leo  Brothers  loss, 
at  the  time  it  occurred? 

A.  I  have  no  personal  knowledge,  with  the  ex- 
ception of  two  companies. 

Q.  You  received  communication  from  the — 

A.  From  two  companies,  the  Automobile  Fire 
Insurance  Company  and  the  Home  Insurance  Com- 
pany, to  have  Messrs.  Webster  &  Juniper  adjust 
their  losses. 

Q.  But  did  you  not  receive  communications  from 
the  Norwich  Union  and  others  of  the  companies 
after  Mr.  Webster  and  Juniper  had  been  on  the 
ground,  in  which  they  advised  that  Webster  & 
Juniper  were  representing  them? 

A.  No,  sir. 

Q.  Then  you  don't  know  that  Webster  &  Juniper 
represented     [51]     any  of  these  companies  then? 

A.  Not  of  my  own  personal  knowledge,  with  the 
exception  of  those  two. 

Q.  You  undertook,  on  behalf  of  yourself  and 
Leo  Brothers  with  Mr.  Webster  and  Mr.  Juniper 
assuming  to  act  for  these  different  companies  to 
arrive  at  the  amount  of  your  loss  and  damage,  did 
you  not?        A.  Yes,  sir. 
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Q.  And  you  had  extended  negotiations  with  them, 
and  Mr.  Juniper  helped  you  measure  your  vinegar, 
and  test  your  vinegar,  and  they  found  a  purchaser 
for  your  salvage,  and  helped  you  negotiate  the  deal 
with  the  salvage  purchasers,  did  they  not  ? 

A.  Yes,  sir. 

Q.  And  eventually  when  the  amount  of  loss  and 
damage  had  been  determined  between  you  and  Mr. 
Webster,  Mr.  Webster  assisted  you  in  preparing 
proofs  of  loss  to  be  submitted  to  the  companies? 

A.  No,  sir. 

Q.  He  did  not? 

A.  No,  sir.  I  will  say  that  on  those  losses  that 
we  did  agree  on,  Mr.  Webster  prepared  and  sent 
down  what  he  marked  "compromise"  proofs  of  loss. 

Q.  As  a  matter  of  fact,  you  and  Mr.  Webster 
had  agreed  upon  the  amount  of  loss  and  damage? 

A.  On  a  great  deal  of  the  stuff,  yes. 

Q.  And  on  this  stock  also? 

A.  No,  not  on  stock ;  we  never  agreed  on  that. 

Q.  Was  there  ever  any  controversy  between  your- 
self and  the  Home  and  the  Liverpool,  London  & 
Globe,  as  to  whether  or  not  there  was  any  liability 
at  all? 

A.  Not  with  me,  not  direct  with  them.  I  don't 
know.     [52] 

Q.  Was  there  ever  any  controversy  with  you  and 
Mr.  Webster,  representing  them,  as  to  whether  or 
not  they  covered  and  were  liable  for  the  loss? 

A.  They  certainly  were  a  long  time  admitting 
liability. 
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Q.  Was  there  ever  any  time  during  your  negotia- 
tions with  Mr.  Webster,  any  hint  or  suggestion 
from  him,  that  the  Liverpool,  London  &  Globe  and 
the  Home  were  not  liable  for  the  loss? 

A.  No  attempt  of  Mr.  Webster. 

Qi.  At  all  times,  so  far  as  he  was  empowered  and 
able,  he  admitted  liability? 

A.  I  don't  think  he  admitted  liability.  I  never 
knew  Mr.  Webster  to  admit  liability  on  anything, 
but  I  think  he  said  they  were  not  denying  liability. 

Q.  Then  you  and  Mr.  Webster  undertook  to  arrive 
at  the  amount  of  loss  and  damage  for  these  policies 
at  least? 

Mr.  MOORE.— We  object  to  that  if  it  is  simply 
for  the  purpose  of  showing  that  they  settled  and 
compromised. 

Mr.  DAVIS. — I  am  showing  that  they  didn't 
compromise. 

The  COURT.--Overruled. 

A.  I  want  to  say  in  this  connection  that  Mr. 
Webster  did  not  help  us  prepare  any  proof  of  loss. 
We  had  to  prepare  our  own  proof  of  loss,  and 
served  on  the  Home  of  New  York  and  the  Liver- 
pool &  London  &  Globe,  the  same  as  the  others. 

Q.  That  was  at  the  beginning? 

A.  To  save  our  rights,  before  the  sixty  days  ex- 
pired. 

Q.  But  Mr.  Webster  prepared  the  proofs  upon 
which  you  finally  received  your  payment  from  the 
Home  and  the  Liverpool  &  London  &  Globe  ? 

A.  Yes,  sir. 
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Q.  In  preparing  those  and  in  preparing  your 
agreement  [53]  with  these  two  companies,  you  and 
Mr.  Wehster  arrived  at  a  loss  of  nineteen  thousand 
five  hundred  and  some  odd  dollars,  did  you  not? 

A.  No,  sir,  I  don't  think  so. 

Q.  Do  you  recall  upon  what  basis  the  Home  and 
the  Liverpool  &  London  &  Globe  paid? 

A.  We  compromised  on  a  basis  of  twenty  cents 
a  gallon,  of  those  companies  that  wanted  to  settle. 

Q.  What  was  your  total  net  loss  under  your  agree- 
ment? 

A.  Can  I  refer  to  my  book  just  a  second? 

Q.  Yes,  I  want  you  to. 

A.  Those  cases  we  settled,  w^e  settled  on  the  basis 
of  a  loss  of  $25,930. 

Q.  Was  that  your  net  loss? 

A.  That  w^as  the  gross  loss. 

Q.  You  weren't  paid  the  gross  loss? 

A.  Porter  and  Divans  turned  in  their  check  for 
the  amount  of  the  salvage,  turned  right  in  to  us. 

Q.  And  then  you  deducted  that  from  your  loss? 

A.  Yes.  Then  Mr.  Webster  used  as  his  figures 
on  that  $19,561. 

Q.  Which  was  your  net  loss,  on  that  basis  ? 

A.  Yes,  sir. 

Q.  That  salvage  check  came  direct  to  you. 

A.  Yes,  sir. 

Q.  The  insurance  companies  didn't  participate  in 
that? 

A.  No,  sir;  that  came  right  direct;  Mr.  Webster 
was  here  and — 
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Q.  Up  until  the  time  of  the  closing  of  this  loss, 
the  final  closing,  based  upon  the  apportionment, 
which  included  these  two  [54]  companies  that 
were  here,  Mr.  Webster  never  at  any  time,  for  these 
two  companies,  admitted  that  these  two  companies 
were  liable,  did  he? 

A.  Mr.  Webster  never  admitted  that  any  com- 
panies were  liable,  to  me. 

Q.  He  admitted  the  Liverpool  &  London  &  Globe 
and  the — 

A.  He  finally  settled,  but  I  never  heard  him  admit 
that  they  were. 

Q.  You  were  prepared  to  furnish  proof  and  ac- 
cept your  payment  from  these  companies — there 
was  no  controversy  between  you  and  Mr.  Webster 
as  to  the  amount  of  your  loss,  and  you  had  arrived 
at  it  after  the  salvage  men  had  taken  over  and 
cleared  up  matters  there, — was  there? 

A.  No,  sir.  There  was  no  controversy  between 
us  at  all  in  regard  to  these  companies,  the  two 
companies  defendants  in  this  suit. 

Q.  I  said,  had  there  been  any  controversy  regard- 
ing the  amount  of  your  loss? 

A.  With  Mr.  Webster? 

Q.  Yes. 

A.  There  was  a  great  deal,  yes. 

Q.  I  say,  after  the  time  the  salvage  men  cleared 
this  matter  up  for  you,  and  you  finally  arrived 
and  knew  what  your  loss  and  damage  was  going  to 
be,  from  that  time  up  to  the  time  of  payment  by 
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the  Home  and  the  Liverpool  &  London  &  Globe, 

there  was  no  controversy  of  the  amount? 

A.  No,  sir. 

Q.  You  arrived  at  the  amount  of  loss  and  dam- 
age and  accepted  your — 

A.  On  a  compromise  basis.     [55] 

Q.  Did  you  not  communicate  with  Mr.  Webster 
regarding  that  matter  in  substance  as  follows:  I 
don't  recall  whether  the  communication  was  in 
writing  or  oral,  but  the  substance  was  that  you  did 
not  wish  to  accept  the  payment  from  the  Liverpool 
&  London  &  Globe  and  the  Home  at  that  time,  for 
fear  of  jeopardizing  any  rights  which  you  might 
have  against  these  other  two  companies;  that  was 
one  reason  for  your  hesitancy  in  closing  with  those 
two  companies,  was  it  not? 

A.  I  don't  think  that  question  ever  came  up.  I 
am  positive  of  it.  I  will  be  very  glad  to  go  through 
my  files  at  noon  and  see  whether  I  can  find  a  copy, 
but  I  am  positive  that  question  never  came  up. 

Q.  When  you  were  ready  to  accept  your  money 
from  these  other  two  companies  you  asked  that  the 
word  ''compromise"  be  written  in  the  proofs? 

A.  No,  sir. 

Q.  You  are  sure  of  that? 

A.  I  am  absolutely  sure  of  that? 

Q.  Who  asked  that? 

A.  I  don't  know.  The  fact  of  the  business  is 
that  every  proof  of  loss  that  Mr.  Webster  sent 
down  was  marked  "compromise"  on  the  buildings 
and  the  machinery  and  those  various  other  com- 
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panics  that  settled,  every  one  of  their  proofs  of 
loss  was  marked,  typewritten  right  across,  com- 
promise, in  typewriter,  and  then,  underneath  that, 
''Proof  of  Loss." 

Q.  Was  that  not  done  at  your  request,  Mr.  Veatch, 
by  reason  of  the  fact  that  you  did  not  wish  to  take 
any  position  with  reference  to  any  of  these  com- 
panies that  would  prejudice  your  rights  here? 

A.  No,  sir.     [56] 

Q.  Was  there  ever  at  any  time  a  suggestion  of 
a  compromise  on  the  amount,  at  the  time  these 
proofs  were  taken?'  When  Mr.  Webster  first  came 
down  there  you  dickered  back  and  forth  in  arriving 
at  your  loss  and  damage? 

A.  We  arrived  at  practically  all  the  loss,  I  think, 
on  the  building — 

Q.  I  am  just  talking  about  the — 

A.  I  think  we  arrived  at  the  loss  on  practically 
everything  with  the  exception  of  the  stock  and  a 
few  small  lots  of  machinery  which  we  agreed  on  at 
the  other  trial. 

Q.  You  mean  by  stock,  your  vinegar? 

A.  Yes. 

Q.  And  when  did  you  agree  on  your  stock? 

A.  We  never  did  agree  on  the  stock.  We  ac- 
cepted a  compromise  of  twenty  cents  a  gallon,  but 
we  never  did  agree  on  it. 

Q.  That  was  a  compromise  between  you  and  Mr. 
Webster,  made  long  before  there  was  any  proof 
submitted,  or  admission  of  liability  by  the  Home 
or  the  Liverpool  &  London  &  Globe  ? 
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A.  We  had  served  our  own  proofs  of  loss  on  them 
long  before  this  occurred. 

Q.  And  in  those  proofs  of  loss  you  claimed  a 
much  larger  loss? 

A.  Yes,  sir, — just  the  same  as  we  are  claiming 
here. 

Q.  You  didn't  make  any  credit  for  salvage? 

A.  At  that  time  there  was  no  salvage. 

Q.  You  claimed  a  larger  amount  than  eventually 
showed  was  your  actual  loss? 

A.  Yes,  sir. 

Q.  No  matter  whose  figures  you  take, — ours  or 
yours?        A.  Yes,  sir,  that  was  right.     [57] 

Q.  This  compromise  you  speak  of,  between  you 
and  Mr.  Webster,  was  made  after  those  proofs  were 
taken,  but  long  before  the  Liverpool  &  London  & 
Globe  and  the  Home  signified  their  willingness 
and  readiness  to  pay? 

A.  Yes,  sir.  I  can  get  you  the  exact  date.  It  was 
long  after  we  had  served  proofs  of  loss  on  all  the 
other  companies,  when  this  other  settlement  was 
made. 

Q.  That  was  the  basis  on  which  those  two  com- 
panies paid? 

Mr.  DAVIS. — I  wish  to  have  these  marked. 

Certain  papers  were  marked  as  Defendant's  Ex- 
hibits 9  and  10. 

Q.  Exhibits  9  and  10,  those  are  the  copies  that 
you  sent  to  the  companies,  are  they  not? 

A.  No,  sir,  those  are  not. 
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Q.  These  are  the  copies  you  furnished  Mr.  Web- 
ster? 

A.  Yes,  sir.  Whenever  a  fire  occurs  the  first 
thing  I  do  is  to  have  my  stenographer  prepare 
copies  of  the  daily  reports,  because  that  is  the  first 
thing  the  adjuster  asks  for.  I  didn't  even  check 
these.  I  just  had  the  stenographer  copy  these  off 
and  have  them  ready  for  Mr.  Webster  when  he 
came  down,  and  they  were  delivered  to  Mr.  Juniper 
just  as  soon  as  he  arrived. 

Q.  Can  you  tell  whether  this  is  the  one  you  kept 
in  your  office?  Are  those  supposed  to  be  exact 
duplicates  of  the  copies  you  sent  to  the  company? 

A.  Yes,  sir,  they  are  supposed  to  be.  I  don't 
know.  Now  I  can't  say.  I  can't  say  that  those — 
whether  those  are  the  copies  that  were  made  for 
Mr.  Juniper  or  Webster,  or  whether  they  are  the 
ones  that  went  to — or  whether  they  are  the  ones — 
I  am  inclined  to  think  that  they  are  the  ones  that 
were  made  for  Mr.  Webster  and  Juniper.  I  don't 
believe  that     [58]     they — I  can't  be  positive. 

Q.  They  are  at  least  the  ones  you  furnished — 
they  are  either  the  ones — 

A.  Either  the  ones  I  furnished  Mr.  Webster  or — 

Q.  Or  the  ones  you  sent  to  the  company  ? 

A.  Yes,  sir. 

Q.  In  any  event,  they  are  one  or  the  other  ? 

A.  Yes. 

Mr.  DAVIS. — I  offer  that  in  evidence. 

Mr.  MOORE.— They  relate  to  what  insurance? 
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Mr.  DAVIS. — Norwich  Union  and  New  Bruns- 
wick.   Defendant's  Exhibits  9  and  10. 

Q.  Now,  Mr.  Veatch,  in  reporting — I  believe  you 
stated  that  you  reported  for  the  U.  S.  Fire  and 
the  New  Brunswick  to  the  same  company? 

A.  Yes,  sir. 

Q.  And  the  U.  S.  Fire  was  one  of  the  policies 
that  was  on  this  risk?        A.  Yes,  sir. 

Mr.  DAVIS. — Now  I  would  like  to  have  this 
marked. 

'Sanborn  Fire  Map  marked  as  Defendant's  Exhibit 
No.  11. 

Q.  Referring  to  page  4  of  Defendant's  Exhibit 
No.  11,  I  will  ask  you  to  look  at  that  and  state 
what  that  is. 

A.  That  is  a  Sanborn — a  copy  of  Sanborn's  Fire 
Map  of  the  city  of  Moscow,  which  was  corrected 
to  October,  1914. 

Q.  Now,  that  was — indicates  a  slight  change  from 
the  other  two  maps,  the  map  of  1909  and  also  the 
map  of  1918,  does  it  not? 

A.  Yes,  sir.     [59] 

Q.  The  part  that  is  marked  around  with  what 
appears  to  be  a  lead  pencil  clear  around,  that  com- 
prises the  Leo  Brothers  ?        A.  Yes. 

Q.  That  is  on  page  4  of  the  exhibit? 

A.  Yes,  sir. 

Q.  The  part  where  there  is  a  large  "D,"  and 
marked  '^vinegar  tanks,"  that  is  the  way  this  vine- 
gar shed  and  tanks  originally  stood? 

A.  The  first  year,  yes. 


vs.  Leo  Brothers  Company.  73 

(Testimony  of  Fred  Veatch.) 

Q.  There  is  35  feet  distance  between  it  and  the 
main  plant?        A.  Yes,  sir. 

Qi.  There  is  a  little  projection  there,  yellow,  on 
the  southeast  side  of  the  upper  portion  of  the  build- 
ing,— what  is  that,  marked  with  an  "S"? 

A.  That  is  the  little  shed  roof  that  came  down 
over  some  scales  we  had  there. 

Q.  This  yellow  portion  marked  "D"  was — 

A.  Was  the  first  small  shed  buildings  we  put  up 
there. 

Q.  This  was  35  feet  away  from  the  main  building? 

A.  Yes,  sir. 

Q.  At  all  points?    A.  Yes,  sir. 

Q.  The  portion  marked  with  a  large  "A"  was 
what?        A.  That  is  our  pressroom. 

Q.  And  the  portion  marked  with  the  large  "B"? 

A.  Our  loading  room. 

Q.  And  the  large  "H"? 

A.  That  is  the  two  and  a  half  or  three-story  brick 
there  that  we  use  for  bottling  and  generating,  and 
various  purposes  of  that  kind. 

Q.  Now,  when  was  the  large  addition  made  to  the 
^'D"  as     [60]     you  show  it  here? 

A.  I  think  we  started  that  in  1914,  and  I  think 
finished  it  in  1915. 

Q.  I  believe  you  testified  in  the  former  trial,  Mr. 
Veatch — 

A.  I  can't  remember  exactly,  but  along  in  that 
time. 

Q.  1914  and  1915? 

A.  Yes.     It   wasn't   completed   in   1914,   because 
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it  wasn't  completed  when  this  map  was  finished, 

in  October,  1914. 

Q.  I  am  going  to  call  your  attention  to  your 
testimony  in  the  former  trial — hut  when  you  erected 
this  building  you  erected  it  in  some  way  so  that 
you  could  add  to  it  ? 

A.  Yes,  sir.     With  the  intention  of  adding  to  it. 

Q.  And  you  did  add  to  it,  so  that  it  is  now  what 
size,  as  shown  on  page  4  of  the  1918  map? 

A.  Yes,  sir.  In  other  words,  this  shed  was  ex- 
tended out  to  here,  over  to  here,  and  back  to  the 
main  street  there. 

Q.  Now,  Mr.  Veatch,  I  notice  in  a  good  many  of 
these  policies  you  refer  to  240  Main  Street? 

A.  Yes,  sir. 

Q.  What  building  is  that? 

A.  That  was  this  little  building  here.  That  was 
an  arbitrary  number  that  I  put  on  there  at  my 
office.  It  never  was  on  Sanborn's  map  or  any 
other  record. 

Q.  You  did  put  it  on  the  Sanborn  map  in  your 
office  % 

A.  You  can  see  that  right  there.  On  the  1918 
map  I  think  you  can  see  where  it  was  pasted  over 
there,  marked  in  pencil,  240. 

Q.  240? 

A.  Yes,  sir,  which  I  had  done  myself.     [61] 

Q:.  You  had  done  it  on  your  1918  map  also. 

A.  Yes,  sir. 

Q.  And  there  was  that  240  on  your  map  at  the 
time  these  policies  were  written? 
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A.  Yes,  sir.  My  own  pencil  memorandum.  That 
was  underneath.  Wlien  this  map  was  in  this  shape. 
Then  we  send  this  map  back  for  correction  every 
so  often,  and  they  just  pasted  a  slip  over  this, — 
the  240  only  shows  under  this  slip. 

Q.  On  your  1918  map'? 

A.  On  the  1918  map,  yes,  sir. 

Q.  Have  you  continued  to  refer  to  it  as  240  in 
these  policies?        A.  Yes,  sir. 

Mr.  MOORE.— What  policies,  Mr.  Davis? 

Mr.  DAVIS. — The  several  policies  you  were  writ- 
ing? Yes.  In  the  policy,  the  United  States  policy, 
— that  is,  in  the  daily  report,  which  I  understand 
you  to  say  was  the  only  communications  you  ever 
had  with  the  insurance  companies  about  writing 
this  insurance  for  them,  in  the  United  States  policy 
you  covered  the  following  described  building,  or  a 
building  described  as  No.  240,  on  the  east  side  of 
Main  Street  between  "C"  and  "A"  Streets  in  Mos- 
cow, Idaho,  $250,  on  a  one-story  shingle  roof  frame 
building  and  its  additions,  if  any,  of  like  con- 
struction, communicating  and  in  contact  therewith, 
etc.,  only  while  occupied  for  storage  of  vinegar 
purposes;  $1000  on  tanks,  all  while  contained  in 
the  above  building,  and  that  is  described, — on  the 
following  described — all  situated  at  240  on  the  east 
side  of  Main  Street  between  "C"  and  ''A"  Streets, 
in  Moscow,  Idaho.  Now,  that  daily  report  you  sent 
down  to  Mr.  Alverson,  who  was  general  agent  for 
the  United  States  ?i     [62] 

A.  Yes,  sir. 
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Q.  And  the  daily  report  of  the  New  Brunswick 
you  also  sent  to  Mr.  Alverson?        A.  Yes,  sir. 

Q.  You  described  the  property — your  description 
in  the  daily  report  that  you  sent  to  Mr.  Alverson, 
for  the  New  Brunswick,  as  follows:  On  the  fol- 
lowing described  property,  all  situate  at  No.  244 
on  the  southeast  corner  of  Main  and  "C"  Streets, 
in  Moscow,  Idaho.  $6000  on  merchandise,  etc., 
which  has  already  been  read.        A.  Yes,  sir. 

Q.  That  is  the  description  which  you  gave  Mr. 
Alverson  for  the  U.  S.  policy^        A.  Yes,  sir. 

Q'.  And  you  applied  the  two -fifty  rate  in  the 
Norwich  Union  policy,  or  I  mean  in  the  New  Bruns- 
wick policy  and  the  Norwich  Union  policy? 

A.  Yes,  sir. 

Q.  And  the  two  forty-five  rate  in  the  U.  S.  policy? 

A.  Yes,  sir. 

Q.  And  the  policies  you  described  as  two-forty? 

A.  Yes,  sir. 

Q.  You  also  applied  the  two  forty-five  rate  in 
the  Home  and  the  Liverpool  &  London  &  Globe 
policy?        A.  Yes,  sir. 

Q.  And  in  both  those  policies  you  describe  the 
property  insured  as  the  property  located  at  240 
Main  Street?        A.  Yes,  sir. 

Q.  Now,  you  have  no  authority  to  change  rates  ? 

A.  Absolutely  no,  sir.     [63] 

Q.  You  are  bound  by  the  rating  schedules? 

A.  Yes,  sir. 

Q.  And  I  believe  you  testified  that  you  had  no 
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intention  or  never  had  any  time  applied  the  co-in- 
surance or  reduced  rate  average  claused 

A.  No,  sir,  we  never  have. 

Q.  You  insured  two  risks  specifically? 

A.  The  Home  of  New  York  and  the  Liverpool 
&  London  &  Globe,  yes,  sir. 

Q.  And  also  the  New  Brunswick  and  the  Norwich 
Union?        A.  That  wasnt  so  intended  but — 

Q.  But  that  is  the  way  you  wrote  it  ? 

A.  Yes,  sir. 

Q.  You  applied  the  specific  rate? 

A.  Yes,  sir. 

Q.  Referring  to  your  companies  you  noted  to 
these  companies  when  you  applied  these  rates,  you 
noted  the  particular  reference  to  the  particular 
rates?        A.  Yes,  sir. 

Q.  They  then  would  know  what  you  were  refer- 
ring to?  That  was  your  only  means  of  communi- 
cating the  manner  in  which  you  applied  the  rates? 

A.  Yes,   sir. 

Q.  Now,  Mr.  Veatch,  how  much — ^how  many — or 
how  long  had  you  been  insuring  your  pickle  works 
or  your  vinegar  works  with  the  New  Brunswick? 

A.  I  think  that  was  the — my  recollection  is  that 
that  was  the  first  policy. 

Q.  You  could  tell  by  the — 

A.  I  could  tell  by  the  daily  report,  yes,  sir.     [64] 

Q.  To  see  whether  or  not  it  is  a  renewal  or  not? 

A.  Yes,  sir. 

Q.  You  can't  tell  by  looking  at  the  policy,  can 
you? 
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A.  No,  I  don't  think  I  can  tell  by  the  policy.  I 
could  tell  by  the  daily  report. 

(Mr.  Davis  handed  paper  to  witness.) 

A.  The  New  Brunswick  was  a  renewal — I  can 
find  that  out  for  you  and  answer  that  question. 
That  is  a  new  policy,  yes,  sir. 

Q).  The  Norwich  Union  was  a  new  policy  ? 

A.  Yes,  sir. 

Q.  And  can  you  tell  how  long  you  had  insured 
with  the  U.  S.  ? 

A.  I  couldn't  tell  without  chasing  that  back. 
That  has  been  renewed  several  times.  Of  course 
that  is  a  renewal  of  the  first  policy  that  was  ever 
written  on  that  frame  building. 

Q.  And  in  all  your  U.  S.  policies  you  described 
240'?        A.  Yes,  sir. 

Q.  And  in  all  your — if  you  had  any  renewals  of 
this  New  Brunswick  you  described  244,  is  that 
correct?        A.  Yes,  sir. 

Q.  And  in  all  those  policies  you  applied  the  rate 
on  the  property  that  you  described  as  240,  you  de- 
scribed the  rate  on  line  3,  page  3?        A.  Yes,  sir. 

Q.  Took  the  rate  described  in  the  risk  at  line 
3,  page  3? 
A.  Yes,  sir,  on  the  contents  of  the  tanks. 
Q.  And  on  the  property  described  as  244  you  al- 
ways described  the  rate  used  on  line  2,  page  3,  of 
the  specific  rates?        A.  Yes,  sir. 

Q.  Now,  in  all  your  policies  you  refer  to  this 
iSanborn  map     [65]     of  yours.        A.  Yes,  sir. 
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Q.  And  all  these  various  matters  that  you  refer 
to  when  you  refer  to  your  company  ?       A.  Yes,  sir. 

Mr.  DAVIS.— I  think  that  is  all. 

The  COURT. — I  think  we  will  take  a  recess  until 
two  o'clock. 

Mr.  DAVIS. — I  may  want  to  ask  you  one  or  two 
questions  about  some  dailys,  if  you  will  look  them 
up. 

An  adjournment  was  thereupon  taken  until  2 
P.  M.  of  this  date,  Friday,  May  19,  1922.     [66] 

2  P.  M.,  Friday,  May  19,  1922. 

FRED  VEATCH,  a  witness  heretofore  duly 
sworn  in  behalf  of  plaintiff,  upon  being  recalled, 
testified  as  follows: 

Cross-examination  (Continued) . 
(By  Mr.  DAVIS.) 

Mr.  DAVIS. — I  identified  this,  but  I  neglected  to 
offer  it,  Defendant's  Elxhibit  No.  11.     I  offer  it. 

WITNEiSS. — Mr.  Davis,  before  you  start  in, — 
one  question  you  asked  me  this  morning,  about  that 
word  "compromise,"  or  about  some  correspondence 
we  had  on  that  affair  in  my  file,  I  find  in  my  file  a 
letter  to  Mr.  Webster  about  striking  out  the  word 
"compromise"  in  the  U.  S.  Fire  Insurance  Com- 
pany's proof.     That  is  all  I  can  find  in  that. 

Mr.  DAVIS. — If  I  may  see  it  then. 

Mr.  MOORE.— Have  you  the  original? 

Mr.  DAVIS.— I  don't  think  so.  Mr.  Veatch  says 
he  wrote  it. 

(Witness  handed  paper  to  Mr.  Davis.) 


80       Norwich  Union  Fire  Ins.  Soc,  Ltd.,  etc. 

(Testimony  of  Fred  Veatch.) 

Mr.  MOORE.— Mr.  Veatch,  have  you  the  original 
to  which  you  replied  ? 

WITNESS.— That  was  in  response  to  a  tele- 
phone conversation,  Mr.  Moore. 

Mr.  DAVIS.— Well,  I  will  have  marked  these 
two  letters. 

Said  letters  were  thereupon  marked  Defendant's 
Exhibits  12  and  13. 

Mr.  DAVIS.— Q.  Mr.  Veatch,  I  will  hand  you 
Defendant's  Exhibits  Nos.  12  and  13,  and  ask  you 
to  look  at  them  and  tell  us  briefly  what  they  are. 

A.  Yes,  sir.  Those  are  two  letters.  I  have  a 
copy  of  this  one  also,  if  you  would  like  it. 

Q.  The  original  of  one  letter  that  .you  sent  to 
Webster  &  Juniper?     [67] 

A.  And  the  other  is  a  carbon  of  a  letter  written 
to  Webster  &  Juniper. 

Q.  In  reference  to  this  loss?        A.  Yes,  sir. 

Mr.  DAVIS. — I  will  offer  these  in  evidence,  Mr. 
Moore. 

Mr.  MOOiRE. — I  think  I  have  no  objection  to 
that  one.     What  is  that  one  ? 

WITNESS. — In  regard  to  that  telephone  con- 
versation. 

Mr.  DAVIS.— Defendant's  Exhibit  13  admitted. 
Shall  I  read  this,  or  hand  it  to  the  Court  ? 

The  COiURT.— Let  me  have  it. 

(Mr.  Davis  handed  paper  to  the  Judge.) 

Mr.  MOORE. — There  will  be  no  objection. 

Mr.  DAVIS. — Q.  This  pencil  mark  on  there  was 
not  on  there  when  you  wrote  it?        A.  No,  sir. 
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Mr.  DAVIS. — I  offer  in  evidence  Defendant's 
Exhibit  12,  then,  which  it  is  agreed  may  be  ad- 
mitted. 

(Mr.  Davis  handed  paper  to  the  Judge.) 

Q.  Mr.  Veatch,  I  am  going  to  ask  you  to  ex- 
plain the  physical  structure  of  those  buildings, 
briefly,  so  that — ^first,  let  me  ask  you — 

Mr.  MOORE.— I  think  His  Honor  ought  to 
see  this. 

Mr.  DAVIS.— Yes. 

Q.  Explain  the  physical  structure — First,  let  me 
ask  you,  do  these  Sanborn  map  numbers  conform 
to  the  street  numbers? 

A.  In  some  cases  they  do,  and  in  some  case  they 
are  arbitrary. 

Qi.  In  the  cases  where  you  have  a  complete  set  of 
street  numbers,  they  endeavor  to  conform  to  the 
street  numbers'?     [68] 

A.  In  most  cases,  wherever  they  can. 

Q.  For  example,  244  is  also  244  Main  Street,  in 
this  case?        A.  I  am  inclined  to  think  so,  yes. 

Q.  And  these  maps  are  furnished  you  by  the 
company,  and  when  the  Sanborn  surveyors  correct 
it,  you  get  the  corrections?        A.  Yes,  sir. 

Q'.  And  the  companies  have  copies  of  these  maps 
to  refer  to,  and  you  refer  this  to  them? 

A.  Yes,  sir. 

Q.  Now,  take  the  factory  building,  244,  which 
is  the  northern  portion  or  part  marked  around  with 
the  pencil,  and  you  have  already  described  the 
general    structure — this    portion,    the    southwest 
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corner  is  brick  and  the  other  portion  is  frame;  the 
strip  that  runs  across  to  the  south  is  also  frame, 
is  it?        A.  Yes,  sir. 

Q.  What  is  the  distance  between  the  buildings? 

A.  The  driveway,  I  think — I  am  not  sure,  but  I 
think  it  is  15  or  16  feet,  somewhere  along  there. 

Q.  A  concrete  driveway? 

A.  Up  to  here.  Then  there  is  a  wooden  drive- 
way that  rises  up  to  the  scale  there. 

Q.  And  then — 

A.  Then  it  is  a  wooden  construction  driveway 
out  to  the  alley,  yes,  sir. 

Q.  And  this  vinegar  tank,  the  240  here,  is  a 
wooden  building?        A.  Yes,  sir. 

Q.  And  when — how  is  it  inclosed? 

A.  It  was  boarded  up  on  this  side  and  on  this 
side. 

The  COURT.— That  is,  on  the  side  next  to  the 
street?     [69] 

A.  Yes,  next  to  the  street,  and  on  the  south  side 
it  was  boarded  up  all  the  way  with  weather  strips 
up  and  down,  vertical  boarding  on  that.  There 
was  a  roof  on  it  that  came  down  on  this  side. 

Q.  On  the  south  side? 

A.  Yes,  on  the  south  side,  and  on  the  north  side 
the  roof  was  a  little  steeper,  but  not  as  long  as  on 
the  south  side. 

Q.  It  was  a  V-shaped  roof? 

A.  No.  It  isn't  a  V-shaped  roof,  but  it  is  more 
like  that  (indicating).  I  don't  know  just  what  you 
would  call  that,  to  make  it  intelligent.    But  now 
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referring  back  to  that  first  map,  this  part  here  in 

yellow,  that  frame  building  was  all  taken  down. 

Q.  We  will  get  to  that  later.  Just  describe  this 
building  here. 

A.  This  was  boarded  down  on  the  north  side,  I 
guess,  five  or  six  feet  from  the  top;  then  it  was 
open  from  there  to  the  ground. 

Q.  H'ow  far  is  it  to  the  ends  of  the  boards,  down 
to  the  ground? 

A.  Oh,  I  would  judge  it  was  16  feet  possibly,  15 
or  16  feet,  somewhere  along  there. 

Q.  Then  where  this  little  shed  is,  over  the  scales, 
that  is  not  inclosed  in  any  way,  is  it? 

A.  No,  sir — ^just  runs  from  this  building  right  to 
that. 

Q.  Just  a  canopy  covering  over  the  scales? 

A.  Yes,  sir,  part  of  the  driveway. 

Q.  Without  marking  it,  just  indicate  what  por- 
tion was  reached  by  the  fire? 

A.  Just  this  part.     [70] 

Q.  That  is  already  marked  with  ink;  a  portion 
around  which  the  ink  mark  is  drawn  is  the  only 
portion  which  was  reached  by  the  fire? 

A.  Yes,  practically. 

The  COURT. — It  is  the  only  portion  involved 
here.  Of  course  the  main  building  was  reached 
by  the  fire. 

Mr.  DAVIS. — Q.  There  was  no  vinegar  stock 
damaged  in  the  building? 

A.  No,  none  in  the  main  building  was  damaged. 

Q.  Now,  Mr.  Veatch,  how  many  storage  tanks  or 
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vinegar  tanks  did  you  have  in  the  main  building, 

in  244? 

A.  Well,  I  don't  know  as  we  have  got  any  stor- 
age tanks  in  there.  We  have  got  a  tank  right 
here,  on  the  east  side  of  the  brick,  where  there  is 
one  twelve-foot  tank  which  is  used  as  a  loading- 
tank,  about  7000  gallons.  On  the  north  side  of  the 
brick  part,  in  the  loading  room,  we  have  two 
twelve-foot  tanks,  a  capacity  of  about  7000  gallons 
each.  Then  in  the  basement  of  this  room  here  we 
have  what  we  call  our  mixing  tank,  which  holds 
about  6000  gallons.  Then  we  have  four  receiving 
tanks  that  are  I  think  twelve  feet  in  diameter 
and  about  five  and  a  half  or  six  feet  high,  that  have 
a  capacity  of  about  four  or  five  thousand  gallons 
each.  Then  on  the  third  floor  we  have  two  small 
tanks,  into  which  we  pump  the  vinegar  when  it  is 
to  be  pasteurized.  And  then  up  in  the  little  third 
story  that  is  built  clear  on  top  of  this,  we  have 
three  small  tanks  there,  with  a  capacity  of  proba- 
bly six  or  seven  thousand  gallons,  in  which  the 
vinegar  stock  is  pumped,  and  from  that  it  flows 
into  the  generators  by  gravity.  Our  storage  room 
in  there  is  very  limited,  because  we  are  shifting 
from  one  place  to  the  other  all  the  time.     [71] 

Q.  It  is  just  the  completed  stock  that  is  put  out 
there  at  the  vinegar  tank  shed*? 

A.  No,   sir.     Can  I  explain? 

Q.  Yes,  briefly  as  you  can. 

A.  Well,  of  course  the  wagons  come  in  here  and 
dump  here.     The  apples  are  dumped  there  into  a 
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conveyor  and  carried  up  here  into  a  bin,  and  then 
we  have  a  grater  there  and  two  big  hydraulic 
presses  here.  The  juice  is  pressed  out  of  these 
apples  and  pumped  over  here  into  the  tanks. 

The  COURT. — In  the  tanks  in  the  shed  in  ques- 
tion? 

A.  Yes,  sir.  Then  as  soon  as  the  fermentation 
is  through,  we  pump  this  vinegar  stock  up  into  the 
third  story  of  this  building  here.  From  that  the}^ 
go  through  the  generators,  and  trickle  down  into 
the  storage  tanks  in  the  basement.  When  they 
fill  up  they  are  pumped  out  then,  these  tanks  are 
cleaned,  and  then  re-filled  with  the  finished  pro- 
duct. 

Q.  At  the  time  of  the  fire  what  proportion  of 
the  stock  in  the  vinegar  tank  shed  there  was  fin- 
ished product? 

A.  It  was  all  finished. 

Q.  It  was  all  finished  product  at  that  time? 

A.  Yes,  sir. 

Q.  You  don't  know  how  much  of  the  stock  that 
you  had  on  hand  was  in  the  vinegar  tank  shed  and 
how  much  in  the  factory  building,  do  you? 

A.  Approximately,  yes,  sir,  because  we  invoiced 
immediately.  There  was  about  50,00'0i  in  this 
building,  and  from  about  a  hundred  and  thirty 
here. 

Q.  A  hundred  and  thirty  out  in  the  vinegar  tank 
shed?        A.  Yes,  sir. 

Mr.  MOORE.— What  exhibit  is  that,  Mr.  Davis? 
[72] 
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Mr.  DAVIS.— That  is  Plaintiff's  Exhibit  3. 

Q.  Now,  Mr.  Veatch,  to  make  this  matter  plain 
to  the  Court,  the  way  the  rates  are  applied  and 
the  company  is  advised  of  what  they  are  insuring, 
— the  company  has  Sanborn  maps  in  their  office  in 
San  Francisco,  that  is  true,  is  it  not? 

A.  I  would  imagine  that  that  is  true,  yes,  sir. 

Q.  And  they  have  also  the  rating  schedules  in 
their  office?        A.  I  imagine  so,  yes,  sir. 

Q'.  And  you,  in  writing  your  insurance,  refer 
to  the  maps  and  the  rating  schedules'? 

A.  Yes,  sir. 

Q.  Now,  the  rating  schedule  that  is  in  use  in 
Moscow  is  compiled  by  the  Pacific  Board  of  Fire 
Underwriters  rating  department,  is  that  not  cor- 
rect?       A.  I  understand  so,  yes,  sir. 

Ql.  And  that  service  is  used  by  all  these  com- 
panies known  as  the  board  companies? 

A.  Yes,  sir. 

Q.  And  both  these  companies  involved  here  are 
board  companies?        A.  Yes,  sir. 

Q.  Their  rating  man  surveys  the  town  for  fire 
hazard,  and  then  by  their  computations  arrive  at  a 
correct  rate  to  be  charged  for  each  risk? 

A.  Yes,  sir. 

Q.  And  then  those  risks,  those  rates  are  pro- 
mulgated by  the  board,  they  are  sent  out — are 
they  sent  direct  to  you,  or  do  you  get  yours  through 
the  company? 

A.  I  think  they  are  sent  direct  from  the  Board 
of  Fire  Underwriters.     [73] 
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Q.  And  under  your  contract  with  tJie  companies 
you  cannot  deviate  from  those  specific  rates'? 

A.  No,  sir. 

Q.  In  Moscow,  that  space  here  is  a  certain  build- 
ing, and  you  must  charge  one-fifty  on  that,  and  over 
there  is  another  building,  and  you  must  charge 
two-fifty,  and  you  can't  deviate — you  must  follow 
those  rating  schedules  exactly?        A.  Yes. 

Q.  You  have  been  in  the  business  30  years? 

A.  Yes,  sir. 

Qi.  You  are  familiar  with  the  practices  of  in- 
surance companies  and  their  manner  of  applying 
rates?        A.  Yes,  sir. 

Q.  You  are  familiar  with  the  rule  for  applying 
coinsurance  reduced  rate  average  clause? 

A.  Yes,  sir. 

Q.  And  you  testified  that  that  was  never  con- 
templated, or  had  never  been  applied  in  this  risk? 

A.  No,  sir,  never. 

Q.  Now,  taking  into  consideration  all  those 
things,  and  your  experience  of  many  years  as  an 
insurance  man,  do  you  know  of  any  way  in  which 
the  vinegar  tank  shed,  taking  into  consideration 
that  rating  schedule,  and  the  factory  building,  244, 
could  have  been  written  under  one  coverage  in  a 
policy  ? 

A.  I  think  so,  under  the  printed  forms  that  the 
boards  put  out. 

Q.  And  following  those  instructions,  do  you 
know  of  any  way  that  you  could  arrive  at  the  two 
risks  under  one  coverage,  and  still  adhere  to  the  in- 


88       Norwich  Union  Fire  Ins.  Soc,  Ltd.,  etc. 

(Testimony  of  Fred  Yeatch.) 

structions  and  the  rates?  I  believe  you  testified 
on  the  former  trial  that  there  was  none,  [74] 
did  you  nof?        A.  That  there  was  what? 

Q'.  That  you  knew  of  no  way  except  by  the  re- 
duced rate  average? 

A.  Yes,  the  reduced  rate  average. 

Q.  That  is  the  only  way  that  they  could  be  cov- 
ered under  one  coverage? 

A.  If  they  were  two  buildings  that  would  be 
true,  yes. 

Q.  Just  as  the  rate  stands,  a  two-fifty  rate  on 
the  vinegar  factory,  and  a  two  forty-five  rate  on 
the  storage  shed,  applying  those  rates,  there  is  no 
way  except  by  using  the  reduced  average  clause 
and  applying  the  higher  rate,  there  is  no  way  by 
which  you  could  write  them  under  one  coverage, 
is  there? 

A.  I  still  don't  see  why  the  specific  insurance 
that  I  wrote  on  there  couldn't  be  written;  I  still 
can't  grasp  that, — as  well  as  the  blanket  covering. 

Q.  How  would  you  apply  the  rates  in  covering 
244  and  the  building  known  as  240,  how,  under  one 
rate,  and  covering  them  both,  what  rate  would  you 
use? 

Mr.  MOORE. — Mr.  Davis,  I  would  ask  you  to  re- 
form your  question.  There  was  no  building  known 
as  240. 

Mr.  DAYIS. — I  will  use  it  in  the  sense  that  he 
used  it. 

WITNIE'SS. — My  impression  was  that  the  form 
that  we  used  on  those  policies,  where   it    says    on 
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there,    ''additions    communicating  and  in   contact 

therewith,"  cover  it. 

Q.  When  you  receive  these  rate  books  from  your 
company —        A.  Yes,  sir. 

Q.  — you  are  supposed  to  abide  by  the  instruc- 
tions contained  therein.  Now,  did  you  bring  that 
rate  book  that  I  asked     [75]     you  for  1 

A.  No,  sir;  but  I  can  send  over  and  get  it. 

Q.  I  wish  you  w^ould.  That  rate  book  contains 
your  instructions,  does  it  not,  as  to  how  to  apply 
those  rates  ^ 

A.  Yes,  sir.  If  I  can't  get  that  one,  I  can  bring 
my  present  one,  which  has  the  same  instructions. 

Mr.  DAVIS. — I  would  like  to  have  it  now,  your 
Honor. 

The  COURT.— Can  you  send  for  it? 

WITNESS.— Yes. 

Mr.  DAYIS. — Q.  Now,  when  there  is  a  rate,  a 
specific  rate,  fixed  by  the  Board  of  Fire  Under- 
writers, which  is  communicated  to  you,  that  is  the 
rate  that  you  must  use,  is  that  not  correct? 

A.  Yes,  sir. 

Q.  And  that  rate  applies  to  the  entire  risk,  does 
it  not? 

A.  Yes,  sir,  it  is  supposed  to  apply  to  that  entire 
risk. 

Q.  And  when  a  rate  is  fixed  identifying  a  risk, 
that  identifies  the  specific  risk,  does  it  not? 

A.  It  is  supposed  to,  yes,  sir. 

Q.  Now,  then,  explain  how — ^where  you  have  two 
rates  or  two  separate  risks, — ^you  can  write  the  two, 
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the  different,  the  risk,  under  one  coverage,  at  one 

separate  rate? 

A.  That  rate  sheet  there  that  you  have  in  your 
hand,  Mr.  Davis,  of  course,  says,  next  south  vinegar 
tanks.  Our  heavy  values  nine  or  ten  months  out 
of  the  year  are  in  those  tanks.  And  part  of  the 
time  I  carried  a  certain  amount  of  specific  insur- 
ance under  the  two  forty-five  rate.  It  is  impossible 
for  us  to  carry  an  average  clause  dowTi  there,  be- 
cause that  vinegar  is  shifting  practically  every  day 
from  one  building  to  the  other,  one  part  of  the 
building  to  the  other ;  there  is  no  means  of  bookkeep- 
ing that  we  could  put  in  dow^n  there  that  we  [76] 
could  keep  track  of  the  vinegar  that  would  be  in 
one  part  of  that  building  one  night  and  what  was 
there  the  next  night,  without  making  the  actual  in- 
ventory and  measurement,  and  we  have  always  car- 
ried a  certain  amount  of  specific  insurance  on  those, 
and  as  the  stock  w^ent  down  we  would  cancel  out  on 
that  stuff. 

Mr.  MOORE.— Under  the  two  forty-five  rate? 

A.  Under  the  two  forty-five  rate,  yes,  sir. 

Mr.  DAVIS. — Q.  Then  the  insurance  that  was 
written  which  describes  240,  was  specific  on  the 
vinegar  tank  shed,  is  that  correct  ?  | 

A.  On  the  contents  of  the  vinegar  tanks,  yes,  sir. 

Q.  Now,  again  referring  to  this  word  "south" 
that  you  speak  of.  On  this  rate  manual,  south, 
first,  southeast  corner  of  Main  and  "C,"  244. 

A.  Yes,  sir. 

Q.  Then  there  is  "South." 
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A.  Yes,  sir,  no  number. 

Q.  Then  there  is  another  South  244. 

A.  Yes,  sir. 

Q.  Is  it  not  a  fact  that  that  rate  schedule  refers  to 
separate  risks  there,  each  one  separate? 

A.  I  don't  understand  it  so,  no,  sir. 

Q.  You  did  understand  it  so,  though,  when  you 
applied,  took  a  two  forty-five  rate  for  one  and  a 
two-fifty  for  another,  did  you  not  % 

A.  No,  sir,  I  did  not.  I  understood  I  could  write 
specific  insurance  at  that  rate  on  that,  and  then 
write  blanket  insurance  to  cover  the — 

Q.  Does  your  rate  manual  tell  you  what  to  do  in 
regard  to  it?     [77] 

A.  I  wouldn't  be  positive.  I  wouldn't  say  until 
I  can  read  it  and  refresh  my  memory  on  it. 

Q.  Isn't  it  a  fact  that  if  you  are  using  a  general 
coverage,  that  you  must  average  your  rate? 

A.  I  don't  understand  so. 

Q.  Or  apply  for  a  specific  rate  for  the  entire 
building,  from  the  Board  of  Fire  Underwriters? 

A.  I  don't  understand  so,  no. 

Q.  Then,  Mr.  Veatch,  let  me  read  this  from  your 
testimony  in  the  former  trial.  I  said:  "And  where 
there  is  a  rate  fixed  for  a  certain  risk,  that  applies 
to  the  entire  risk?'"  "I  think  that  is  correct.  I 
think  there  are  some  exceptions  to  that  rule." 
"You  are  referring  to  the  average  clause,  but  you 
have  never  used  the  average  clause  in  writing  this 
particular  kind  of  risk?"  "No,  sir."  "The  aver- 
age clause  has  no  bearing  on  this  particular  kind 


92       Norwich  Union  Fire  Ins.  Soc,  Ltd.,  etc. 

(Testimony  of  Fred  Yeatch.) 

of  case?"  ''No,  sir."  "You  identify  to  your  prin- 
cipals the  particular  insurance  you  desire,  or  that 
you  are  binding  with  them,  as  a  single  particular 
risk  in  all  cases?  In  other  words,  you  never  write 
two  separate  risks  at  separate  rates,  in  one  policy  % ' ' 
"No,  sir."  "That  cannot  be  done,  according  to 
your  rules  or  the  rules  of  your  principals'?"  "I 
don't  think  so.  I  have  never  done  it,  anyhow,  or 
attempted  to  do  it."  That  was  your  testimony  in 
the  former  trial,  was  it  not? 

A.  Yes,  sir,  and  that  is  still  correct. 

Q.  That  was  your  belief  at  that  time,  and  that  is 
your  belief  now  ?        A.  It  is  my  helief  now,  yes,  sir. 

Mr.  DAYIS.— I  think  that  is  all.     [78] 

Redirect  Examination. 
(By  Mr.  MOORE.) 

Q.  Looking  at  Plaintiff's  Exhibit  3 A,  tell  us 
how  the  building  which  you  said  contained  the 
press-room  is  connected  with  the  building  known  as 
the  vinegar  tanks? 

A.  By  a  roof  from  the  vinegar  tank  room  which 
runs  over  and  is  tied  into  the  roof  on  the  press- 
room. 

Q.  Now,  are  the  tanks  in  the  vinegar  tank  room, 
we  will  call  it,  or  is  that  building  or  that  addition, 
is  it  used  in  connection  with  the  manufacturing 
part  of  the  establishment? 

A.  Absolutely.     It  is  the  most  important. 

Q.  How  is  it  used  in  connection  with  the  manu- 
facturing part  of  the  establishment? 

A.  First,  we  store  the  raw  juice  in  there. 
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Q.  How  is  it  used  I  You  say  you  store  it.  How 
is  the  raw  juice  passed  backwards  and  forwards? 

A.  Pumped  through  a  hose.  We  have  pumps 
underneath  one  of  these  hydraulic  presses,  and  a 
two-inch  hose  attached,  which  leads  over  through 
these  tanks,  and  this  juice  is  pumped  into  these 
tanks  as  fast  as  it  is  pressed. 

Q.  Then,  afterwards  what  further  use  in  the  pro- 
cesses, in  common  with  the  parts  of  the  building,  as- 
suming that  there  are  two  parts  of  the  buil(Jing 
there  ? 

A.  After  the  fermentation  takes  place,  after  the 
sugar  in  the  juice  has  been  turned  to  alcohol,  then 
we  pump  it  back  through  the  generators,  which  con- 
verts the  alcohol  into  acetic  acid.  That  goes  from 
the  generators  into  the  receiving  tanks,  and  then  it 
is  pumped — as  fast  as  these  tanks  are  emptied  they 
are  cleaned  out,  and  the  finished  produce  is  put  in 
there.  [79]  Then,  as  a  finished  product  we  pump 
it  back  up  into  the  third  story,  and  that  which  is 
bottled  is  pasteurized  and  filtered.  That  which  is 
barreled  is  only  filtered. 

Q.  Where  is  your  shipping-room  f 

A.  On  the  north  side  of  the  brick  building,  next  to 
the  railroad  track,  on  the  north  side. 

Q.  Across  the  manufacturing  part  of  the  building 
north  from  the  vinegar  tank  shed  or  room? 

A.  Yes,  sir,  next  to  the  extreme,  to  the  line  along 
*''C"  Street,  is  the  loading  room. 

Q.  What  facilities  have  you  for  shipping  out 
there  ? 
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A.  We  have  side-tracking  in  there. 

Q.  What  railroad?        A.  The  Inland. 

Q.  Tell  us  how,  in  what  different  methods  or  man- 
ners, do  you  ship  the  finished  product  from  your 
plant. 

A.  We  ship  it  in  bottles  and  barrels,  and  in  tank 
cars. 

Q.  Now,  does  the  tank  shed,  as  an  addition  to  the 
manufacturing  plant,  or  that  part  of  the  plant 
known  as  the  manufacturing  buildings  and  rooms, 
is  it  in  contact  with  it? 

A.  It  is  joined  together,  yes,  sir,  not  only  with  the 
roof,  but  it  is  closed  here  in  front  with  a  gate,  which 
I  would  judge  would  be  ten  feet  high,  and  then 
there  is  a  gate  back  here  on  the  alley,  and  it  is  all 
inclosed.  There  is  a  tight  gate  in  front,  where  it 
opens  out  on  to  Main  Street. 

Q.  What  about  sewerage  connections  of  the  build- 
ing? 

A.  We  are  connected  with  storm  sewers  on  both 
sides. 

Q.  Does  it  carry  to  one  point  from  the  storm 
sewer,  the  drainage  from  each  of  those  buildings, 
carried  to  the  storm  sewer?     [80] 

A.  Yes,  sir,  through  the  press-room  is  a  sewer 
that  comes  right  straight  out,  and  then  there  is  a 
sewer  line  that  comes  down  through  the  center  of 
the  tank  shed  and  comes  to  the  same  storm  sewer 
out  in  the  alley. 

Q.  Sewerage  that  comes  from  the  manufacturing 
portion  of  the  plant,  do  you  laiow  whether  it  crosses 
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on  the  surface  before  going  into  the  sewer  proper, 

does  it  cross  on  the  surface  of  this — 

A.  From  the  second  story  here,  that  water  and 
waste  comes  down  on  to  this  paved  driveway, 
through  a  concrete  trough,  out  to  the  center  of  this 
tank-room. 

Q.  And  all  of  the  huildings  there  are  connected 
together  or  in  contact  ?        A.  Absolutely. 

Q.  And  all  used  for  the  common  purpose  of  man- 
ufacturing and  transporting  vinegar'? 

A.  Yes,  sir,  absolutely. 

Mr.  MOORE. — Now,  Mr.  Davis,  do  you  contend 
at  all  for  any  nonliability  on  the  ground  that  Mr. 
Veatch,  as  agent  of  the  company  when  writing  the 
policies,  agent  of  the  defendant  companies  when 
writing  the  policies,  owned  an  interest  in  the  prop- 
erty insured^ 

Mr.  DAVIS. — Your  question  is  broad.  I  don't 
know  whether  the  companies  did  or  did  not  know.  I 
will  not  answer  your  question.  I  will  stipulate  this, 
that  whether  they  knew  or  not,  I  don't  know,  but  I 
will  stipulate  that  the  companies  knew  that  Mr. 
Veatch  and  Leo  Brothers  were  the  same  people. 

Mr.  MOORF. — And  that  as  agent,  and  while  writ- 
ing the  insurance,  issuing  the  policies,  as  agent  of 
the  defendants,  they  knew  that  he  was  interested 
as  a  property  owner?     [81] 

Mr.  DAVIS. — I  will  stipulate  that  they  knew  that 
Mr.  Veatch  and  Leo  Brothers  were  practically  the 
same  thing.  . 
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Mr.  MOORE. — Q.  Now,  coming  back  to  this  spe- 
cific insurance,  you  say  that  your  rate  book  provides 
for  a  rate  of  two  forty-five, — that  is,  two  dollars 
and  forty-five  cents  on  the  thousand  or — 

A.  $24.50  a  thousand. 

Q'.  Or  $2.45  a  hundred'?        A.  Yes,  sir. 

Ql  That  the  party  or  authority  who  has  or  fixes 
the  schedule  of  rates  has  given  a  special  rate  of 
$2.45  on  the  contents  of  the  tank  shed? 

A.  On  vinegar  tanks,  it  says. 

Q.  On  the  vinegar  tanks?        A.  Yes,  sir. 

Q'.  The  rate  on  the  manufacturing  part  of  the 
plant  is'  $2.50.        A.  Yes,  sir. 

Q.  Now,  you  say  it  has  been  your  practice  to 
write  specific  insurance  at  $2.35  and  limit  it  to — or 
$2.45 — and  limit  it  to  the  tank  sheds,  or  your  fixed 
number  yourself,  your  arbitrary  number  of  240,  on 
Main  Street?        A.  Yes,  sir. 

Q.  Now,  then,  you  say  it  is  your  understanding, 
as  an  agent,  and  your  practice,  and  has  been  your 
practice,  to  write  under  the  rate  fixed — 

Mr.  DAVIS. — Pardon  me.  This  is  pretty  broad 
for  redirect  examination,  your  Honor. 

The  COURT.— Yes.  I  think  the  form  of  the 
question  goes  beyond  the  answers  that  the  witness 
has  heretofore  made,  and  it  is,  of  course,  leading. 
[82] 

Mr.  MOORE. — Q.  Tell  us,  then,  what  your  under- 
standing is  as  to  the  covering  of  a  policy  carrying 
a  rate  of  $2.50,  upon  property  described  as  being 
in  Block  102,  No.  244. 


I 


vs.  Leo  Brothers  Company.  97 

(T'estimony  of  Fred  Veatch.) 

Mr.  DAVIS. — I  object  to  that  your  Honor,  as 
calling  for  a  conclusion.  That  doesn't  call  for  an 
expert's  opinion  as  to  the  manner  of  applying  rates. 
It  calls  for  a  conclusion  of  law. 

Mr.  MOORE. — It  goes  to  the  question  of  intent. 

Mr.  DAVIS. — Yes,  but  it  must  be  proven  by  the 
facts  and  circumstances. 

Mr.  MOORE. — He  can  go  as  far  as  to  say  exactly 
what  his  intent  was,  as  an  insurer. 

Mr.  DAVIS. — Not  until  he  shows  that  the  other 
party  heard  it  and  understood  it  in  the  same  way, 
or  he  wouldn't  have  any  contract. 

Mr.  MOORE. — It  also  is  pertinent  to  the  cross- 
examination  with  reference  to  the  average  clause, 
and  his  understanding, 

Mr.  DAVIS. — He  could  testify  what  is  the  cus- 
tom. He  can  testify  as  to  his  knowledge  of  the 
insurance  rate  and  the  application  of  rates,  but  he 
can't  testify  as  to  his  understanding  of  the  specific 
matter,  or  what  intent  he  had  in  mind  when  apply- 
ing this.     That  is  a  fundamental  rule,  I  think. 

The  COURT.— I  think  I  shall  sustain  the  ob- 
jection. 

Mr.  MOORE. — Allow  us  an  exception. 

Q.  Now,  Mr.  Veatch,  on  cross-examination  you 
testified  with  reference  to  a  compromise  or  settle- 
ment of  the  claim  of  Leo  Brothers  against  the 
London,  Liverpool  &  Globe  and  the  Home  Insurance 
Company,  each  carrying  a  policy  of  $10,000  upon 
the  vinegar,   that,   if   I  remember   correctly,    that 
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your   compromise   with  the   adjuster   was — was   it 

twenty  cents  a     [83]     gallon? 

A.  Twenty  cents  a  gallon,  yes,  sir. 

Q.  Was  there  any  other  consideration  that  entered 
into  that  settlement?'        A.  Yes,  sir. 

Q.  What  was  it? 

A.  The  man  who  salvaged  the  vinegar  paid  us 
three  cents  a  gallon  for  loading  it  out. 

Q.  What  was  it  worth  for  loading  it  out? 

A.  About  a  half  a  cent  a  gallon. 

Q.  Who  was  the  man  that  made  the  purchase? 

A.  Mr.  Divans,  of  Seattle. 

Q.  Under  that  arrangement  what  price  did  you 
receive  for  the  vinegar? 

A.  Twenty-three  cents. 

Mr.  MOORE.— Take  the  witness.     I  helieve  that 
is  all. 

Recross-examination. 
(By  Mr.  DAVIS.) 

Q.  Twenty-three  cents  was  the  net,  was  the  price 
that  you  finally  received  for  your  vinegar? 

A.  Yes,  sir. 

Q.  A  gallon?        A.  Yes,  sir. 

Q.  And  that  brought  your  net  loss  down  to  $19,- 
000,  as  agreed  upon  at  the  time?        A.  Yes,  sir. 

Q.  That  is  the  way  you  arrived  at  that? 

A.  Yes,  sir. 

Mr.  DAVIS.— That  is  all.     [84] 

The  COURT.— Just  a  moment,  Mr.  Veatch. 
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Q.  How  does  it  happen  that  you  fixed  this  num- 
ber 240? 

A.  If  I  can  have  that  old  map,  Judge,  I  can 
explain  it  to  you,  that  1909,  I  think  it  is.  Now,  as 
I  say,  when  we  started  in,  we  put  up  a  small  shed 
building,  and  we  had,  I  think — we  put  up  a  small 
shed  on  the  south  side  of  our  ground,  and  put  in 
three  tanks  only.  That  shed  was  boarded  up  on 
this  side  and  on  this  side. 

Q.  Yes,  I  understand  that.  You  testified  to  that 
in  substance  before.  I  mean  how  did  you  happen 
to  hit  upon  the  number  240? 

A.  I  figured  out  the  way  the  city  numbered  it, 
about  the  distance  between  this  number  and  that 
number,  and  I  put  on  there,  for  my  own  conve- 
nience, the  number  240,  and  inadvertently  on 
one  policy  which  was  renewed,  which  was  fritten 
I  think  first  in  1913  or  1914,  that  was  renewed 
every  year  just  the  same.  I  used  that  240  on  my 
specific  insurance,  and  have  done  it  right  straight 
along,  covering  the  juice,  for  my  own  information. 
And  when  the  stock  begins  to  run  down  I  begin 
to  cancel  out  my  specific  insurance  as  it  leaves  this 
tank  for  the  last  time,  as  it  is  shipped,  and  I  used 
that  240  merely  to  keep  from  looking  through  my 
records  to  show  just  the  specific  insurance  that  I 
wanted  to  cancel  out. 

Q.  I  notice  here  on  the  map  the  number  224,  and 
this  one  is  244.        A.  244,  yes,  sir. 

Q.  Now,  if  there  were  buildings  put  on  that  block 
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in  between  those  two  numbers  it  would  be  customary 

to  fill  in  between  224  and  two —     [85] 

A.  Yes,  sir.  They  have  invariably  done  it.  I 
can  show  you  probably  some  differences  some  place 
on  this  map  between  1918  and  that. 

Q.  What  I  was  trying  to  get  around  to,  was 
how  would  the  companies  to  whom  you  made  these 
several  reports  of  the  specific  insurance  upon  this 
building  that  you  refer  to  as  240,  know  on  what 
property,  what  property  was  covered  by  those  poli- 
cies? As  I  understand  now,  they  wouldn't  have 
in  their  offices  your  notation  of  the  number.  They 
would  simply  have  this  map,  which  would  be,  we 
will  assume,  uniform  all  over  the  country. 

A.  Yes,  sir;  it  is  supposed  to  be. 

Q.  Now,  when  you  reported,  in  the  writing  of  a 
policy,  the  number  240,  on  the  east  side  of  Main 
Street,  etc.,  how  would  the  agency  or  the  principal 
to  whom  you  sent  this  report  know  what  property 
you  had  intended  to  cover? 

A.  Judge,  this  risk  is  known  as  a  special  haz- 
ard, among  the  insurance  people.  When  a  risk  of 
a  special  hazard  is  sent  in  to  the  company,  they  imme- 
diately make  out  an  inspection  slip  and  send  to 
their  special  agent  who  travels  these  fields.  It  is 
his  duty.  And  not  only — he  receives  orders  from 
the  company  to  inspect  that  property  both  physi- 
cally and  morally,  both  for  physical  hazard  and 
the  moral  hazard,  the  first  thing  they  do  when  they 
get  to  that  town.     So  that  risk  was  inspected  by 
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the  special  agent  of  every  company  that  has  ever 

had  a  line  on  there  since  1911. 

Redirect  Examination. 
(By  Mr.  MOORE.) 

Q.  Does  this  report  which  you  send  in  to  the  com- 
pany, which  carries  the  number,  carry  the  descrip- 
tion of  the  property  as  [86]  being  between  '*A" 
and  ''C"  Streets  on  Main  Street,  between  "A"  and 
^'C"  Streets?        A.  Absolutely. 

Q.  Or  at  the  southeast  corner  of  the  intersection 
of  Main  and  "C"  Streets? 

A.  Yes,  sir,  absolutely. 

Q.  And  does  it  carry  a  rate? 

A.  It  carries  a  rate. 

Q.  Your  report  carries  the  rate? 

A.  Carries  the  rate,  yes,  sir. 

Q.  Now  then,  could  not  the  insurer  ascertain 
from  your  report,  if  the  description  of  the  prop- 
erty in  the  policy  was  the  same  as  the  description 
of  the  property  here,  then  would  not  the  rate  indi- 
cate what  part  or  portion  of  the  property  the  risk 
was  upon? 

Mr.  DAVIS. — That  is  a  conclusion,  your  Honor. 
I  object. 

The  COURT.— That  is  the  contention  of  Mr. 
Davis  with  regard  to  the  other  policies  too,  I  as- 
sume, that  is,  that  the  rate — 

Mr.  MOORE.— Well,  I  wouldn't  say  the  rate- 
it  is  more  than  descriptive.  Of  course  it  is  descrip- 
tive, but  that  isn't  its  only  purpose,  of  course,  but 


102     Norwich  Union  Fire  Ins.  Soc,  Ltd.,  etc. 

(Testimony  of  Fred  Veatch.) 

it  would  be,  that  is,  the  insurer  could  ascertain,  I 
can  see,  from  the  rate  that  goes  in  with  the  report, 
that  if  he  gets  the  description  as  put  upon  the  San- 
born Fire  Map,  with  the  rate,  and  there  is  a  differ- 
ent rate  for  two  different  parts  of  the  building,  or 
the  entire  risk,  then  they  know  whether  they  have 
got  a  general  covering  on  the  entire  building  or  a 
special  covering  for  the  special  rate.     [87] 

The  COURT. — Well,  the  descriptions,  as  you 
sent  them  in  these  reports,  which  refer  to  policies 
covering  merely  these  tanks  or  the  vinegar  in  the 
tank  shed  there,  the  description  there,  other  than 
the  number,  is  precisely  the  same  description  as 
you  inserted  in  the  reports  in  the  other  policies? 

A.  Yes,  sir. 

The  COURT.— Referring  to  240. 

A.  Absolutely,  identically  the  same. 

The  COURT.— What  I  was  trying  to  get  at  is 
as  to  how  the  companies  to  whom  these  reports  are 
made  would  know  that  you  were  limiting  the  poli- 
cies containing  the  number  240  to  the  tank  sheds 
or  the  contents  of  the  tank  sheds. 

A.  I  don't  know  as  there  would  be  any  way  that 
they  could  do  that  back  there  until  their  specials 
came  through;  and  on  the  other  hand,  the  values, 
our  values,  are  in  those  tanks  nine  months  out  of 
the  year. 

The  COURT.— I  understand  that.  Of  course  the 
situation  is  a  little  peculiar  here  because  of  the  fact 
that  the  witness  acted  in  a  dual  capacity.  Suppose 
you   had   been   writing  this   policy  merely   as   the 
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agent  of  the  insurance  company,  writing  these  poli- 
cies as  the  agent  of  the  insurance  companies,  for 
third  parties,  the  owners,  how  would  either  the 
owner  or  the  company  know  that  the  coverage  of 
the  policy  was  limited  to  the  tank  sheds?  I  refer 
to  the  policy  of  240.  How  would  either  party  he 
able,  in  case  of  loss,  to  prove  that  fact,  except,  of 
course,  by  reference  to  the  lead  pencil  notation 
which  you  made  upon  this  plat  in  your  office, — but 
eliminating  that,  how  would  either  party  be  able  to 
identify  the  property  covered?'     [88] 

A.  Now,  I  don't  know  as  I  can  answer  that  ques- 
tion, Judge.  They  would  know  this  from  my  daily 
report,  I  think,  on  those  things,  that  the  rate  on 
those  two  policies  there  says  line  3. 

The  COURT. — One  other  question  in  that  con- 
nection. Is  there  any  more  reason  why  the  com- 
pany to  which  you  would  make  these  reports  of 
the  240  coverage  could  conclude  that  you  didn't 
intend  to  cover  the  main  building,  as  we  w^ill  call  it, 
than  for  the  company  to  conclude  that  244 — 

A.  If  it  was  the  same  covering,  I  don't  see  how 
they  could  tell. 

The  COURT. — You  mean  the  same  rate? 

A.  No.  I  mean  the  same  covering,  if  the  forms 
are  the  same. 

The  COURT.— I  don't  think  I  made  that  ques- 
tion clear.  Here  you  make  two  reports,  one  of 
them  the  244  policy  and  one  of  them  the  240  policy. 

A.  Yes. 
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The  COURT. — The  balance  of  the  descriptive 
language  in  the  report  is  identical.         A.  Yes,  sir. 

Q.  Now,  if  the  company  to  whom  you  make  the 
244  report  is  under  obligation  to  conclude  that  the 
coverage  there  is  of  all  the  property,  wouldn't  it 
be,  by  parity  of  reasoning,  necessary  for  the  com- 
pany to  whom  you  made  the  other  report,  the  240 
report,  to  conclude  that  that  policy  covered  all  of 
the  property? 

A.  I  am  satisfied — I  may  be  mistaken  about  that, 
but  my  recollection  is  that  when  Mr.  Webster  first 
came  down,  he  said  if  the  entire  property  had  been 
destroyed  there  would  [89]  have  been  no  ques- 
tion raised  on  that  at  all.  Only  this  one  part  of 
that  property  was  destroyed. 

The  COURT. — But  I  am  referring  back  to  a 
time  before  there  was  any  loss  at  all.  I  am  simply 
trying  to  get  into  my  mind  how  your  principal  or 
principals  would  know  what  you  were  doing  here, 
what  you  were  covering  by  these  several  policies.  Of 
course,  if  their  plats  had  carried  the  two  numbers, 
as  yours  did  by  the  lead  pencil  notation,  244  and 
240,  then  it  would  be  quite  clear,  I  think,  that  the 
policies  would  be  limited  in  their  coverage  to  the 
particular  property. 

A.  I  don't  think  there  is  any  question  about  that, 
but  I  understood  this,  that  the  tanks  was  some- 
thing that  would  be  pretty  hard  to  burn;  they 
were  full  of  liquid  practically  all  the  time,  full  of 
water  when  the  vinegar  is  moved  out  of  them,  and 
for  that  reason  they  made  a  little  bit  better  rate 
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on  that  than  they  did  on  the  balance  of  the  prop- 
erty. Now,  as  I  say,  I  can't  tell  how  possibly  the 
companies  might  have  known  where  it  said  240, 
whether  or  not  that  covered  244  or  not.  I  couldn't 
answer  that.  But  I  do  know  that  every  risk  was 
inspected  by  a  special  agent.  Every  time  a  policy 
was  written  their  special  agent  came  and  made  a 
report  on  that  property  to  their  principals. 

The  COURT. — Can  you  tell  me  ofQiand  how 
much  insurance,  in  the  aggregate,  you  carried  spe- 
cifically upon  240  ?i 

A.  What  we  carried  on  the  stock, — we  carried 
$20,000. 

The  COURT. — I  mean  exclusively  upon  that. 

A.  Yes,  sir. 

Q.  That  didn't  go  to  the  balance? 

A.  That  was  $20,000. 

The  COURT.— $20,000,  that  is,  exclusive  of  these 
policies     [90]     under  consideration  here? 

A.  No.     That  includes. 

The  COURT.— You  didn't  understand  me  then. 
What  was  the  aggregate  of  the  insurance  you  car- 
ried with  reference  to  240? 

A.  The  specific  amount? 

The  COURT.— Yes. 

A.  $11,000.  No,— $20,000— $20,000— $10,000  in 
the  Liverpool,  London  &  Globe,  and  $10,000  in  the 
Home  of  New  York.     That  was  the  specific  amount. 

The  COURT.— Those  you  report  as  240? 

A.  As  240,  yes,  sir. 
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The  COUET. — And  that  you  were  carrying  in 
July  and  also  in  December,  1920,  when  these  two 
policies  under  consideration  here  were  written  *? 

A.  Yes,  sir. 

The  COURT. — And  you  continued  to  carry  that? 

A,  Out  stock  goes  in  in  November. 

The  COURT. — How  much  were  you  carrying 
with  reference  to  244? 

A.  You  mean  on  just  stock  or  on — 

The  COURT.— Yes,  on  stock.        A.  On  stock? 

The  COURT.— Yes. 

A.  That  would  be  $11,000. 

The  COURT.— Just  these  two  policies? 

A.  Just  these  two  policies,  yes,  sir. 

The  COURT. — These  are  the  only  two  policies 
then  that  j^ou  carried  on  stock,  having  reference  to 
No.  244? 

A.  Yes,  sir.  As  I  say,  our  values  were  in  the 
big  tanks  all  the  time,  but  they  are  shifting  back 
and  forth,  and  we  [91]  could  never  tell  which 
part  had  the  most. 

The  COURT. — About  how  much — the  maximum, 
in  the  way  of  stock,  did  you  carry  in  the  other 
building,  the  main  building? 

A.  It  is  impossible  during  the  generating  season, 
it  is  impossible  to  carry  more  than  twenty-one  or 
two  thousand  gallons  in  there.  When  we  get 
through — 

Q.  Even  at  that  time  you  would  have  unfinished 
product  in  there  too,  wouldn't  you? 
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A.  No.  Our  stuff  had  all  been  generated  at  the 
time  of  this  fire. 

The  COURT. — During  the  manufacturing  sea- 
son you  would  have — 

A.  Unfinished,  yes,  sir. 

The  COURT. — You  would  have  some  unfinished — 

A.  Right  on  the  start  we  had  no  finished  product 
in  there.  In  November,  when  we  finish  up  our 
season,  there  is  nothing  in  there  but  vinegar  stock. 
Then  as  we  generate  it  and  manufacture  it,  then 
we  pump  the  manufactured  product  back  in  there. 

The  COURT. — I  was  trying  to  get  the  relation 
or  ratio,  if  I  could,  between  the  value  of  the  stock 
which  you  would  ordinarily  have  in  the  main  build- 
ing and  that  in  this  tank  building,  that  is,  approxi- 
mately on  the  average. 

A.  Fifty  thousand  gallons  would  be  the  most  that 
could  be  in  there  at  any  time,  and  that  would  only 
be  after  we  was  through  generating,  when  we  could 
use  all  our  tanks  for  storage. 

The  COURT.— That  is  its  total  capacity? 

A.  Yes,  sir,  in  the  main  building. 

The  COURT.— You  don't  know  the  origin  of  this 
rate  on  this     [92]     rate  sheet  for  the  tanks? 

A.  No,  sir.     There  has  been  two  rates  on  that. 

The  COURT.— I  notice  this  little  sheet  put  in 
here,  this  rate  sheet,  does  not  give  a  specific  descrip- 
tion of  the  property  by  numbers.  Do  any  of  the 
rate  sheets  do  that?' 

A.  Yes,  sir.     I  think  that  does  too,  Judge,  now. 
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Mr.  MOORE.— Right  at  the  top  I  think  you  will 
find  it,  the  Sanborn  map  description,  block  102. 

The  COURT.— Yes,  but  244  and  240  is  what  I 

am — 
Mr.    MOORE.— 240    isn't    there.     244    is    there, 

though. 

The  COURT.— Where  is  244?    I  overlooked  that. 

WITNESS.— It  is  right  at  the  top.  It  says, 
"Vinegar  plant,"  Judge,  244. 

Mr.  MOORE. — ^Vinegar  plant. 

The  COURT.— Well,  that  is  all  I  desire  to  ask 
him. 

Mr.  MOORE. — I  want  to  ask  him  a  question  or 
two  along  the  line  you  asked  him. 

The  COURT.— You  may  do  so. 

Redirect  Examination. 
(By  Mr.  MOORE.) 

Q.  Assuming  now,  Mr.  Veatch,  that  you  was  in- 
suring with  the  same  company  $2000,  a  general 
insurance  or  blanket  insurance  policy,  to  cover  vine- 
gar in  the  plant  buildings,  and  you  w^ould  describe 
that  as  244,  with  the  rate  two-fifty,  or  $2.50;  and 
you  wrote  another  policy  with  the  same  company, 
that  you  wanted  to  make  a  specific  insurance  upon 
vinegar  in  the  tank  sheds,  at  this  reduced  rate,  you 
would  describe  that  with  the  same  description  of 
the  property — 

Mr.  DAVIS.— I  object  to  the  form  of  the  ques- 
tion. 

Mr.  MOORE.— Let  me  get  the  question.     [93] 
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The  COURT.— No.  The  question  is  highly  lead- 
ing-. 

Mr.  MOORE. — I  hadn't  asked  him  the  question. 
Assuming  that  he  did  that,  then  I  was  going  to  ask 
him  to  tell  us  what  he  did,  how  it  could  be  deter- 
mined whether  or  not  the  insurance  was — 

The  COURT. — Read  the  question,  Mr.  Reporter. 

(Question  read.) 

Mr.  MOORE. — Let  me  start  that  again. 

Q.  Assuming,  Mr.  Yeatch,  that  you  write  a 
blanket  policy  with  an  insurance  company,  on  vine- 
gar contained  in  the  buildings  of  the  plant,  at  a 
rate  of  $2.50,  you  also  write  a  policy  for  specific 
insurance  upon  vinegar  in  the  tank-sheds,  at  the 
reduced  rate  of  $2.45,  you  make  your  report  to  the 
company  covering  the  same  property  as  described 
by  the  Sanborn  Fire  Map,  and  in  that  report  you 
show  the  rates  for  the  blanket  insurance,  or  the  rate, 
rather,  for  the  blanket  insurance  and  the  rate  for 
the  specific  insurance,  how  would  the  company 
know  what  property  it  was  insuring  under  its  sepa- 
rate contracts  of  insurance  I 

A.  The  rate  book  would  indicate  that. 

Mr.  MOORE.— That  is  all. 

Recross-examination. 
(By  Mr.  DAYIS.) 

Q.  Did  you  in  all  these  cases,  in  sending  in  your 
daily  reports,  mark  on  your  daily  the  page  and  line 
referred   to   in   the   rate   book? 
,  A.  I  should  have  done  it. 
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Q.  If  you  did  not,  you  should  have  done  it? 

A.  Yes,  sir. 

Q.  I  notice  in  one  of  these  dailies  here  it  was  not 
done,  [94]  but  in  one  of  the  copies  that  was  fur- 
nished it  was  done.  Would  that  indicate  that  you 
had  done  it  in  the  one  sent  to  the  home  office  and 
didn't  do  it — 

A.  The  copy  sent  to  the  home  office  should  be 
identical  with  the  one  I  kept  at  my  office. 

Q.  You  had  no  authority  to  deviate  from  the 
rates  ^        A.  No,  sir. 

Q.  And  you  never  undertake  to  do  it? 

A.  No,  sir. 

Q.  And  the  entire  instructions  regarding  the 
manner  in  which  you  write  and  the  rate  you  charge 
are  contained  in  the  manual  furnished  you  by  the 
board  and  your  company?        A.  Yes,  sir. 

Mr.  DAVIS.— I  think  that  is  all. 

Eedirect  Examination. 
(By  Mr.  MOORfE.) 

Q.  It  has  been  suggested  to  me,  Mr.  Veatch,  that 
I  interrupted  your  answer  when  you  were  explain- 
ing about  this  risk  being  a  special  hazard  and  was 
inspected  when  the  insurance  was  first  written,  by 
the  agents  of  the  company.  Will  you  go  on  and 
explain  that  again  % 

A.  Well,  I  thought  I  had  explained  that.  That 
risk  is  known  as  a  special  hazard,  and  immediately 
the  report  goes  in  to  the  head  office,  of  a  special 
hazard,  they  immediately  make  out  an  inspection 
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slip,  and  send  it  to  the  special  agent  who  has  charge 

of  the  territory  in  which  that  is  located. 

Q.  That  is  upon  the  iirst  policy  issued,  is  it? 

A.  I  am  inclined  to  think  it  is  followed  up  on 
every  policy,  whether  it  is  a  renewal  or  whether  it 
is  not.  I  know  it  has  been  inspected  by  practically 
every  special  that  has  [95]  come  through  this 
country,  that  has  had  a  line  on  that  plant. 

Q.  What  do  they  do  when  they  get  here  ? 

A.  I  don't  know.  They  go  and  make  that  inspec- 
tion. They  come  in  the  office  and  locate  it  on  the 
map  and  ask  what  part  of  the  town  it  is  in. 

Q.  Do  they  make  an  inspection  of  the  property 
itself? 

A.  Yes,  sir.  And  then  they  find  out  who  the 
owners  are  of  that  property. 

Mr.  MiOORE.— That  is  all. 

Recross-examination. 
(By  Mr.  DAVIS.) 

Q>  You  don't  have  anything  to  do  with  those  in- 
spections, then?        A.  No,  sir,  not  a  thing. 

Q.  They  don't  confer  with  you  about  it? 

A.  No,  sir  not  a  thing. 

The  COURT. — There  is  one  thing  yet,  Mr.  Moore, 
that  I  don't  understand.  It  is  suggested  by  your 
questions.  You  spoke  of  writing  a  blanket  policy. 
Now,  if  the  witness  can  explain,  it  may  be  of  some 
help.  But  how  would  the  company  know  that  he 
intended  to  write  a  blanket  policy,  as  you  call  it? 
How  would  the  insurance  company,  I  mean,  know 
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that  he  intended  that  the  policy  carrying  the  num- 
ber 244  should  extend  to  this  tank  building? 

Mr.  MOOBE. — ^Yiou  are  asking  me  that  ? 

The  CO'URT. — I  am  suggesting  the  inquiry  to 
you,  in  order  that  you  may  throw  some  light  upon 
it  by  interrogating  Mr.  Veatch. 

Mr.  MOORE.— That  is  what  I  asked  Mr.  Veatch, 
— ^how  the  managers  of  the  company  would  know 
that  one  was  a  blanket  [96]  policy  and  that  the 
other  was  specific  insurance. 

WITNESS. — Judge,  those  forms,  I  don't  know 
how  I  could  make  it  any  plainer  than  they  read 
themselves. 

The  COURT. — I  don't  believe  either  one  of  you 
quite  understand  the  question  in  my  mind.  When 
you  send  in  a  report  of  a  policy  on  244,  how  is  the 
company  to  know  that  that  policy,  even  though  it 
carries  the  rate  $2.50,  which  you  have  suggested, 
how  is  the  company  to  know  that  it  extends  to  this 
shed  and  the  contents  of  this  shed? 

A.  The  form  of  the  policy  reads,  "and  its  addi- 
tions, communicating  or  in  contact  therewith." 

The  COURT.— Isn't  that  true  also  of  the  240 
policy  ? 

A.  Yes,  sir.  The  only  way  they  could  get  at  that 
would  be  by  reference  to  their  rate  book.  That 
says,  "line  3,  tank  sheds." 

The  COURT. — Then,  if  the  rate  is  the  criterion, 
a  rate  of  $2.45  in  one  case  and  a  rate  of  $2.50  in  the 
other,  and  a  policy — two  policies  come  in,  with  the 
same  description,  one  carrying  $2.45  and  one  $2.50, 
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why  wouldn't  they  naturally  conclude  that  one  is 
limited  to  the  property  on  the  comer  and  the  other 
is  limited  to  the  property  to  the  south? 

A.  I  can't — I  don't  know. 

The  COURT. — He  states  that  these  policies  carry 
the  provision,  ' '  with  the  appurtenances,  etc. ' '  Now^, 
when  we  get  the  policy  on  240,  it  also  has  the  ap- 
purtenance clause.  Why  would  the  company  con- 
clude that  that  policy  extended  to  the  building  on 
the  corner? 

A.  Judge,  that  was  absolutely  an  arbitrary  num- 
ber of  my  own.  There  is  not  one  other  Sanborn 
map  in  the  country — it  [97]  is  not  used  on  any 
other  Sanborn  map  that  was  ever  issued.  If  there 
had  been  any  question  in  the  company's  mind  as  to 
that,  they  could  have  very  easily  found  it  out. 
Their  specials  could  have  found  that  out  very  easily 
when  they  were  here.  That  was  an  arbitrary  num- 
ber. Ordinarily^ — I  don't  know — if  I  use  a  wrong 
number  on  a  policy  I  am  what  they  call  "tagged" 
for  it  very  quickly.  They  call  my  attention  to  it. 
The  Sanborn  map  and  the  rate  book  have  never  had 
in  it  any  other  number  but  244,  so  far  as  the  insur- 
ance records  are  concerned. 

The  COURT. — Any  further  questions, — either 
side? 

Recros's-examination. 
(By  Mr.  DAVIS.) 

Q.  Did  you  find  out,  Mr.  Veatch,  whether  or  not 
these  were  renewals,  and  did  you  bring  your — 
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A.  No,  sir;  I  didn't  have  time  to  look  that  up  at 
noon.     I  can  dig  that  up  and  come  back  with  it. 

Q.  Wouldn't  these  dailies  show?  One  of  them 
says  new,  on  it,  and  the  other  gives  the  same  num- 
ber. 

A.  Yes,  so  I  can't  tell  you,  but  I  am  inclined  to 
think  that  both  of  those  are  new  policies. 

Q.  Mr.  Veatch,  you  have  these  rate  books,  which 
are  your  only  instructions.  Will  you  find  in  there 
any  place  that  authorizes  the  writing  of  blanket 
coverage  where  there  are  two  specific  rates  given'  by 
the  rating  bureau  ? 

A.  I  don't  think  I  could  in  any  limited  time.  I 
don't  know  whether  I  could  at  all. 

Q.  You  are  not  familiar  with  any  such  rules  as 
authorize  that,  anj^way?     [98]        A.  No,  sir. 

Q.  Mr.  Veatch,  now  this  word,  line  3,  page  3  of 
specific  rates  of  Moscow,  south,  vinegar  tanks,  rate 
$2.40,  that  doesn't  refer  to  the  building,  but  refers 
to  the  occupancy,  is  that  not  correct? 

A.  I  have  judged  it  to  be,  yes,  sir. 

Q.  On  the  left-hand  side  all  these  are  buildings; 
where  that  says,  southeast  comer  "C"  Street,  that 
means  the  building  on  the  southeast  corner  of  "C" 
Street,  is  that  not  correct?        A.  Yes,  sir. 

Q.  And  where  it  says  south,  that  means  the  build- 
ing just  south  ? 

A.  Not  necessarily.  The  building  south  of  it  is  a 
number. 

Q.  But  if  there  is  no  number  on  the  Sanborn 
map,  and  there  doesn't  happen  to  be  a  number,  they 
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refer  to  it  as  south,  and  that  means  the  building 

south,  does  it  not?        A.  Yes. 

Mr.  DAVIS.— I  think  that  is  all,  Mr.  Veatch. 

Mr.  MOORE.— That  is  all. 

(Witness  excused.)     [99] 

Testimony  of  Joseph  M.  Kimberling,  for  Plaintiff. 

JOSEPH  M.  KIMBEiRLINO,  produced  as  a  wit- 
ness on  behalf  of  plaintiff,  being  first  duly  sworn, 
testified  as  follows : 

Direct  Examination. 
(By  Mr.  MOORE.) 

Q.  State  your  full  name. 

A.  Joseph  M.  Kimberling. 

Q.  Where  do  you  live,  Mr.  Kimberling? 

A.  Moscow,  Idaho. 

Q.  And  how  long  have  you  been  a  resident  of 
Moscow,  Idaho?        A.  Twenty-three  years. 

Q.  What  is  your  occupation  or  calling? 

A.  I  am  a  earpenter  by  trade. 

Q.  And  how  long  have  you  followed  that  occupa- 
tion? 

A.  Why,  most  of  the  time  for  about  26  years. 

Q.  Will  you  look  at  Plaintiff's  Exhibit  3 A,  and 
tell  us  whether  or  not  you  recognize — let  me  go  a 
little  further.  This  street  running  with  the  points 
of  the  compass  indicated  here  north  and  south,  and 
named  Main  Street,  is  Main  Street,  Moscow,  and 
this  street  running  in  the  opposite  direction,  east 
and  west,  is  "C"  Street,  in  Moscow.     With  that 
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information,  do  you  recognize  this  portion  of  the 
map  surrounded  by  a  broad  pencil  mark,  as  includ- 
ing the  buildings   of  the  Leo   Brothers   Company 
vinegar  plant?        A.  I  think  I  do,  yes,  sir. 

Q.  Now,  I  want  you  to  tell  the  Court  how  this 
building  on  the  north  side,  that  runs  up  to  "C" 
Street,  is  connected  with  the  building  or  addition 
here  marked  "Vinegar  tanks,"  there  where  I  am 

indicating. 

A.  Well,  that  is  connected  on  Main  Street,  that 
is,  the  [100]  street  running  north  and  south  here, 
by  a  large  gate,  with  a  heavy  track,  that  works  on 
a  track,  and  there  is  a  heavy  post  next  to  the  brick 
building  and  one  next  to  the  tank  building,  that 
supports  this  track  for  the  heavy  gate  that  closes 
the  entrance. 

Q.  Are  those  posts  nailed  to  the  respective  build- 
ings % 

A.  Yes,  sir.  They  seem  to  be  properly  secured 
there.  Then  on  the  rear  there  is  a  gate  something 
similar  to  the  one  on  the  front,  on  the  alley.  Over 
this  scale  platform  the  roof  that  protects  them,  the 
end  of  the— the  north  end  of  the  rafters  rests  on 
the  main  brick  building  or  press-room,  as  he  has  it 
marked  here.  On  this  tank  building,  I  would  judge 
down  about  16  inches,  about  that,— I  never  meas- 
ured it,— about  16  inches  from  the  plate  line  of  this 
building,  there  is  a  timber  spiked  to  the  side  of  the 
building  on  to  the  posts  and  braces,  and  the  ends 
of  these  rafters  over  the  scale  shed  rests  on  this 
timber.     It  has  been  a  2x6;  it  isn't  at  the  present 
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time ;  it  has  been  burned.  It  is  a  little  smaller  than 
that  now,  I  think.  Then  in  the  center  of  this  shed, 
or  about  the  center  of  it,  there  is  one  brace;  there 
is  a  timber  about,  oh,  I  would  say  14  inches,  I  would 
say,  probably,  from  this  one,  that  is  spiked  against 
the  side  of  the  huilding,  there  is  about  a  4x4  that 
rests  under  the  rafters  about  14  inches  down 
from  the  top.  Then  there  is  a  brace  from  this  post, 
there  is  a  6x6  post  in  this  shed  about  the  center  of 
the  scale  platform.  This  short  brace  runs  from 
this  post  under  this  4x6  or  4x4, — I  guess  it  is  a  4x4, 
and  that  is  the  only  brace  supporting  that,  any  more 
than  this  2x6  spiked  up  against  the  side  of  the  build- 
ing. Then  on  the  platform,  at  the  platform,  rather, 
of  [101]  the  scale,  there  is  a  timber  that  comes 
through  under  the  scale  or  from  the  scale  platform, 
and  is  fastened  to  this  post  at  the  bottom,  or  about 
two  feet  above  the  ground,  I  would  judge  it  to  be, 
and  that  is  about  the  way  those  two  buildings  are 
connected. 

Q.  How  is  the  scale  platform  connected  on  its 
north  side  to  the  building,  if  at  all'^ 

A.  You  mean  to  the  brick  building? 

Q.  Well,  it  isn't  brick.     It  is  the  other  addition. 

A.  It  is  marked  "Press-room"  here?' 

Q.  Yes. 

A.  I  guess  that  isn't  brick.  This  scale  platform 
runs  right  up  and  is  joined  to  this  press-room  build- 
ing. 

Q.  What  is  the  condition  of  this  roof?    Which 
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way  does  the  roof  over  the  scale  platform  slope  or 

run  the  water?        A.  It  slopes  to  the  north. 

Q.  From  the  tank  shed  to  the  press-room? 

A.  Yes,  it  runs  to  the  north. 

Q.  How  is  the  roof  composition  proper  run  to- 
gether there — in  a  gutter,  or  is  there  a  break  in  the 
composition  ? 

A.  There  is  a  gutter,  if  I  remember  right,  that 
empties  the  water  off,  it  would  be  to  the  east. 

Q.  Where  does  the  water  go  that  runs  off  of  the 
north  side  of  the  roof  over  the  tank-shed  imme- 
diately south  of  the  room  over  the  scales  platform? 

A.  I  don't  believe  I  get  that  question. 

Q.  Where  does  the  water  run  that  falls  upon  the 
north  side  of  the  roof  over  the  tank-shed?  What 
kind  of  a  roof  is  it  on  the  tank-shed  ? 

A.  Well,  it  is  what  we  term  a  gable  roof,  one 
rafter.  I  [102]  think  the  south  is  a  little  bit 
longer  than  the  one  on  the  north,  so  it  doesn't  make 
this  gable  directly  in  the  center  of  this  building. 

Q.  But  the  water  runs  hoth  ways — south  and 
north?        A.  Yes,  sir. 

Q.  Where  does  the  water  run  that  runs  off  of  the 
building  immediately  south  of  the  scales  platform? 

A.  It  falls  on  to  this  concrete  driveway. 

Q.  Immediately  south  of  -  the  scales.  This  is 
south,  isn't  it? 

A.  Oh,  yes.  I  get  your  question  now.  It  runs 
and  drops  off  on  the  south  side  of  the  shed. 

Q.  No,  you  don't  understand  me  yet.  The  water 
that  falls  on  the  north  side  of  the  roof  of  the  tank 
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"building  immediately  south  of  the  roof  of  the  scale 

shed. 

A.  It  runs  down  on  to  this  scale  roof,  and  then 
empties  down  into  this  gutter  and  comes  off  to  the 
east. 

Q'.  What  about  any  sewer  connection  or  service 
or  sewer  for  the  flowage  of  surface  water  out  in 
this  space  south  of  the  brick  portion  of  the  building, 
north  of  the  tank-shed? 

A.  Well,  the  water  that  empties  off  of  this  build- 
ing on  to  this  platform,  this  concrete  driveway,  and 
somewhere  about  the  center  of  this  space, — I  don't 
know  whether  it  is  just  the  center  or  not, — but  there 
is  a  drainage,  concrete  trough,  I  would  call  it, — first 
there  is  a  catch-basin  on  this  concrete  driveway  in 
here  somewhere,  probably,  I  will  say,  18  inches 
square, — it  possibly  is  a  little  smaller  or  larger — 
about  that — there  is  a  catch-basin  there,  that  the 
flow  that  runs  off  of  these  buildings  or  accumulates 
on  this  concrete  driveway  doesn't  run  into  the 
sewer.  It  flows  in  this  catch  [103]  basin  and  out 
in  the  sewer  somewhere  in  the  tank-shed,  in  a  con- 
crete trough. 

Q.  Then,  the  water  falling  off  of  the  north  side 
of  the  tank-shed  on  to  the  concrete  in  the  alley,  and 
that  falling  off  of  the  south  side  of  the  brick  build- 
ing and  the  press-room,  that  flows  on  to  that  con- 
crete, flows  off  through  the  tank-shed  or  into  the 
tank-shed,  into  the  sewer? 

A.  I  judge  it  does,  yes,  sir,  from  the  looks  of 
the— 
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Mr.  MOORE.— Take  the  witness. 

Cross-examination. 
(By  Mr.  DAVIS.) 

Q.  What  is  the  space  between  the  two  buildings? 

A.  Well,  I  didn't  measure  it.  I  would  judge  it 
to  be — 

Q.  Fifteen  or  sixteen  feet,  is  that  about  approxi- 
mately correct  ? 

A.  I  would  judge  it  to  be  sixteen  feet. 

Q.  About  how  wide  is  the  concrete  driveway? 
That  isn't  the  full  width,  is  it?        A.  No,  sir. 

Q.  And  to  the  south,  along  the  tank-shed,  there 
is  quite  a  little  piece  of  dirt,  little  stretch  of  dirt,  is 
there  not,  three  or  four  or  seven  feet,  between  the 
south  edge  of  the  concrete  and  the  tank  building  ? 

A.  I  believe  there  is  a  small  space, — I  couldn't 
say  just  how  much,  between  this  concrete  and  the 
main  posts  of  the  tank-ished. 

Q.  The  tank-shed  is  open  on  the  north  except  as 
the  boards  come  down  for  a  short  distance  from  the 
top,  and  then  it  is  all  open?        A.  Yes,  sir.     [104] 

Q.  And  the  canopy  over  the  scales  is  not  included 
at  all,  it  is  just  a  roof  over  the  scales  ? 

A.  That  is  all. 

Q.  And  it  is  tied  about  the  same  on  either  side, 
so  far  as  permanency  is  concerned  ? 

A.  Well,  I  would  judge  it  to  be,  yes. 

Mr.  DAVIS.— I  think  that  is  all. 

Q.  (By  the  COURT.)  How  many  stories  are 
there  to  the  press-room  there,  sir, — just  one  story 
or  two  or  three? 
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A.  I  believe  it  to  be  only  a  one-story  building",  I 
believe  it  to  be. 

Mr.  DAVIS'.— That  is  all. 

Mr.  MOORE.— That  is  all,  Mr.  Kimberling.  Mr. 
Veatch,  will  you  take  the  stand  for  another  ques- 
tion? 

Mr.  DAVIS. — Pardon  me,  Mr.  Moore.  You 
never  had  this  marked  as  admitted.  I  know  you 
want  it  in. 

Mr.  MOORE. — I  think  it  is  marked  admitted  on 
the  inside.     I  intended  to  offer  only  page  4. 

(Witness  excused.)     [105] 

Testimony  of  Fred  Veatch,  for  Plaintiff  (Recalled). 

FRED  VEATCH,  heretofore  duly  sworn  as  a 
witness  in  behalf  of  plaintiff,  upon  being  recalled, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  MOORE.) 

Q.  Mr.  Veatch,  is  there  any  reason  for  not  board- 
ing up  or  inclosing  this  tank-shed  on  the  north  and 
the  east? 

A.  Yes,  sir.     There  is  all  kind  of  reasons  for  it. 

Q.  Will  you  name  some  of  them? 

A.  Well,  we  have  got  to  have  quick  access  to 
that.  There  is  three  openings  from  the  other  build- 
ing on  the  outside,  but  that  side  of  the  tank  we 
have  to  take  our  hose  through  in  there,  we  have 
to  take  lumber  in  there  for  making  the  tops.  We 
have  to  change  those  occasionally.     The  acetic  acid 
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eats  the  nails  out  of  the  tops  about  every  two  years, 
and  we  couldn't  work  in  there  if  that  north  side 
was  closed  up  tight. 

Q.  Explain  why,  now.  What  would  be  the  re- 
sult if  that  was  closed  up,  with  the  accumulation  of 
acetic  acid  in  there.  Is  it  acetic  acid  that  accumu- 
lates there'?' 

A.  Yes,  sir.  It  would  eat  the  rods  off  of  the 
tanks  very  rapidly. 

Q.  Could  one  work  in  there  if  it  was  all  closed 
up? 

A.  Unless  it  was  air-tight.  If  it  was  air-tight 
you  couldn't  but  just  an  ordinary  building  you 
could. 

Q.  The  main  thing  is  to  give  a  circulation  there? 

A.  A  circulation  of  air.  Your  iron  hoops  would 
go  to  pieces  every  two  or  three  years  if  they  were 
confined  in  there. 

Q.  In  the  process  of  making  vinegar? 

A.  Yes,  sir.     [106] 

Mr.  MOORE.— That  is  all. 

Mr.  DAVIS.— That  is  all,  Mr.  Veatch. 

Mr.  MOORE.— That  is  the  plaintiff's  case. 

(Plaintiff  rested.) 

Mr.  DAVIS.— The  plaintiff  having  rested,  your 
Honor,  the  defendant  moves  the  Court  to  enter 
judgment  for  the  defendant,  upon  plaintiff's  own 
case,  that  he  is  not  entitled  to  recover.  There  are 
matters  which  I  wish  to  argue  in  brief. 

The  COURT.— I  think  I  will  not  entertain  argu- 
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ment  unless  you  are  willing  to  stand  upon  the  mo- 
tion. 

Mr.  DAVIS. — All  I  have  is  just  an  expert  here. 
He  just  stepped  out  in  the  hall.  If  we  can  wait  a 
few  minutes.  Mr.  Webster  might  take  the  stand 
and  give  us  his  testimony  as  to — 

The  COURT. — Do  you  want  your  motion  dis- 
posed of  now? 

Mr.  DAVIS.— No.  The  Court  didn't  want  to 
hear  argument.     [107] 

Testimony  of  John  K.  Wooley,  for  Defendants. 

JOHN  K.  WOOLEY,  produced  as  a  witness  in 
behalf  of  defendants,  being  first  duly  sworn,  testi- 
fied as  follows: 

Direct  Examination. 
(By  Mr.  DAVIS.) 

Q.  What  is  your  name?        A.  John  K.  Wooley. 

Q.  How  old  are  you?        A.  Thirty-two. 

Q.  What  is  your  business  or  profession? 

A.  I  am  deputy  assistant  manager  of  the  Wash- 
ington Surveying  and  Rating  Bureau. 

Q.  And  what  is  your  business  ?    Describe  it. 

A.  We  make  the  fire  insurance  rates  for  the  State 
of  Washington. 

Q.  Do  you  make  the  rates  or  survey? 

A.  We  survey  the  property  and  promulgate  the 
insurance  rates. 

Q.  Were  you  employed  in  that  capacity  at  any 
time  in  the  State  of  Idaho  ? 
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A.  Yes.  I  was  surveyor  for  the  Board  of  Fire 
Underwriters  of  the  Pacific,  with  headquarters  at 
Salt  Lake,  from  1908  to  1918. 

Q.  Did  you  survey  the  town  of  Moscow  at  any 
time? 

A.  In  1917  I  rerated  the  town  of  Moscow. 

Q.  How  long  have  you  been  in  the  rating  busi- 
ness?       A.  Since  1908. 

Q.  That  is  a  technical  following? 

A.  In  most  of  its  respects. 

Q.  Now  just  explain  to  the  Court  briefly  the  op- 
eration of  the  rating  bureau,  or  your  Pacific  Board 
rating  bureau,  and  the  manner  in  which  you  adopt 
and  promulgate  rates,  and  the  manner  [108]  in 
which  the  companies  and  their  agents  are  advised. 
Maybe  I  can  shorten  it  by  asking  you  first  of  all, 
what  is  the  Pacific  Board? 

A.  The  Pacific  Board  is  an  association  of  fire 
insurance  companies,  for  the  purpose  of  maintain- 
ing certain  rates. 

Q.  And  the  department  sends  out  surveys  and 
surveys  the  towns,  and  then  you  apply  your  knowl- 
edge of  fire  hazards  to  the  risks  as  you  find  them  ? 

A.  Yes,  sir. 

Q.  And  arrive  at  an  equitable  rate,  in  your  esti- 
mation, and  that  rate  is  then  published  by  the  board, 
and  the  companies  who  are  members  adopt  it? 

A.  They  are  furnished  with  the  sheets,  as  are  also 
the  local  agents  in  the  respective  towns. 

Q.  Now,  for  example,  when  the  city  of  Moscow 
has  been  surveyed  and  your  fire  hazards  applied 
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and  the  rate  arrived  at  and  promulgated,  the  agent 
has  the  same — is  furnished  with  the  same  as  his 
principal,  in  San  Francisco  or  New  York,  or  wher- 
ever the  principal  happens  to  be,  wherever  the 
agent  happens  to  report?        A.  Yes,  sir. 

Q.  And  the  agent — are  you  sufficiently  familiar 
to  answer  this  question?  The  agent  is  bound  by 
his  instructions  as  to  rates  and  the  manner  in  which 
he  writes  and — 

Mr.  MOORE. — I  want  to  examine  him  on  that 
before  he  answers  that  question,  or  makes  the  ob- 
jection that  he  isn't  qualified. 

Mr.  DAVIS. — I  think  I  will  withdraw  it  any- 
way. Mr.  Veatch  answered  it.  I  am  just  repeat- 
ing here.     [109] 

Q.  Now,  in  surveying  the  town  of  Moscow,  did 
you  have  occasion  to  survey  the  Leo  Brothers 
plant?        A.  I  did. 

Q.  And  did  you  compute  the  rate  that  was  to  be 
charged  to  that  plant? 

A.  I  made  the  rate  in  1917. 

Q.  Do  you  know  whether  or  not  the  physical  as- 
pects of  the  plant  have  been  changed  any? 

A.  So  far  as  I  know — I  know  the  relative  dis- 
tance between  the  two  buildings  is  the  same,  be- 
cause my  survey  shows  a  distance  of  17  feet  inter- 
vening between  the  two  risks. 

Q.  You  looked  that  up  recently,  did  you? 

A.  I  was  forwarded  the  survey  that  I  made.  It 
was  sent  from  the  Salt  Lake  office. 
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Q.  Now,  just  .briefly  explain.  The  rate  on  this 
building  is  $2.50.  The  rate  on  this  vinegar  tank 
is  $2.45;  Here  is  another  building,  this  building 
here.  Just  explain  your  application  of  the  prin- 
ciples of  insurance  rating. 

Mr.  MOOEE. — I  object  to  that  as  immaterial. 
There  is  nothing  to  be  gained  by  knowing  what 
makes  the  hazard,  or  what  makes  the  rate.  If  he 
is  simply  interpreting  the  rate  book,  I  shall  ob- 
ject to  that  because  he  hasn't  shown  himself  quali- 
fied to  do  that.  He  is  the  man  who  finds  the  haz- 
ard and  fixes  the  necessary  rate,  but  so  far  as  that 
rate  book,  made  up  somewhere  else,  is  a  notice  to 
the  insurance  company,  he  hasn't  qualified  him- 
self yet  to  say. 

The  COURT. — I  don't  know  just  what  he  is 
going  to  say  to  you.  I  will  let  him  go  along  a 
little  while. 

Mr.  DAVIS.  —  Q.  Have  you  had  experience 
in  the  home  office  of  insurance  companies?'     [110] 

A.  Not  in  the  insurance  companies.  I  have  been 
in  the  rating  bureau. 

Q.  And  how  long  have  you  been  in  the  rating 
bureau?        A.  Since  1908. 

Q.  Do  you  know  as  a  matter  of  fact  whether  or 
not  the  rates  as  promulgated  by  the  Board  of  Un- 
derwriters are  furnished  to  the  home  office  or  the 
general  agencies  of  the  companies  who  are  mem- 
bers, as  well  as  to  the  agents? 

A.  They  are,  absolutely. 
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Q.  And  when  you  made  your  rate  on  the  Leo 
Brothers  factory  and  sent  in  your  report,  was  that 
report  printed  and  sent  both  to  the  companies  and 
to  the — ^your  final  analysis  of  that  report  was 
printed  and  sent  both  to  the  companies  and  the 
agents  ? 

Mr.  MOORE. — Just  a  moment.  What  depart- 
ment of  the  insurance  work  prints  these  rate  books, 
— the  insurance  department  or  the  rating  bureau^ 

A.  Well,  you  are  mixing  two  organizations,  I  am 
afraid. 

Mr.  MOORE.— I  don't  want  to. 

A.  The  rate  bureau  is  a  rating  bureau;  it  makes 
the  rates  and  has  them  printed.  Whether  that  hap- 
pens to  be  a  part  of  their  own  office  or  business 
or — 

Mr.  MOORE. — As  a  rating  bureau,  you  fix  and 
prepare  the  rate  books  ?        A.  Yes,  sir. 

Mr.  MOORE.— And  then  deliver  them  to  the 
companies  and  the  Underwriters'  Board? 

A.  Yes. 

Mr.  MOORE.— That  is  as  far  as  you  go,— and 
make  that  delivery?        A.  Yes,  sir.     [Ill] 

Mr.  MOORE.— That  is  all. 

A.  That  is  as  far  as  the  office  goes  until  the  agent 
writes  the  fire  insurance  policy.  Then  the  copy  of 
the  daily  report  has  to  pass  through  that  examin- 
ing department  of  the  rating  bureau  for  approval 
as  to  form  and  rate,  before  it  can  be  filed  on  the 
company's  permanent  file. 
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Mr.  DAVIS.— Q.  Now,  Mr.  Wooley,  just  refer  to 
Defendant's  Exhibit  7,  and  referring  also  to  the — 
this  is  Defendant's  Exhibit  No.  7,  and  I  think 
Plaintiff's  Exhibit  3, — and  to  the  portion  that  has 
been  marked  and  re-marked  here,  and  explain  what 
— line  2  there,  the  southeast  "C,"  southeast  "C,'' 
capital  '^C,"  does  that  refer  to  the  southeast  cor- 
ner of  Main  and  "C"? 

A.  It  refers  to  the  southeast  corner  of  Main  and 
"C,"  because  this  is  the  street  on  which  it  is  lo- 
cated. Main  Street,  and  this  is  the  corner  of  the 
intersection,  the  southeast  corner  of  Main  and  "C,'^ 
but  between  "C"  and  "A"  Streets. 

Q.  Just  below  that  line  "C"  it  says  "south." 

A.  That  means  the  building  next  south  to  the 
one  on  the  corner. 

Q.  Further  over  here,  in  line  2,  it  says  "Vinegar 
factory,"  and  line  3,  it  says,  "Vinegar  tanks." 

A.  That  is  merely  a  description  of  the  occupancy. 

Q.  Then  when  a  daily  report  is  described  as 
southeast  corner  of  Main  and  "C,"  or  referring  to 
line  2,  page  3  of  the  rate  book,  does  that  refer  to 
what  particular  portion  of  this  risk  described  in 
Exhibit  3,  does  that  refer  to? 

A.  Only  to  the  vinegar  factory. 

Q.  And  on  this  map  what  portion  is  the  vinegar 
factory,  as  applying  to  that  rate?     [112] 

A.  Merely  the  building  designated  244,  as  shown 
on  Sanborn's  map,  located  on  the  southeast  corner. 

Q.  Does  it  not  refer  to  the  building  south  of  it  ? 

A.  No,  because  that  is  specifically  rated. 
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Q.  Is  that  a  matter  of  instructions  given  in  your 
rate  book? 

Mr.  MOORE.— That  is  not  the  best  evidence. 

The  COURT.— Sustained. 

Mr.  DAVIS. — I  will  ask  you  to  mark  this. 

Certain  papers  were  marked  as  Defendant's  Ex- 
hibit 18  and  19. 

Q.  I  hand  you  Defendant's  Exhibit  No.  19  and 
18,  18  and  19, — state  what  they  are.  What  is  18, 
first? 

A.  No.  18  is  the  book  of  general  estimates,  basis 
rates,  which  is  provided  to  the  agents  in  the  field, 
so  that  they  can  write  a  risk  which  may  not  be 
specifically  rated,  pending  the  authorization  of  a 
specific  rate  by  the  bureau.  The  ruling  section 
determines  the  writing  of  the  policy  form.  The 
book  of  rules  in  here  explains  how  the  policy  form 
can  or  cannot  be  issued. 

Q.  That  is  in  this  Exhibit  18? 

A.  Exhibit  18.  Exhibit  19  is  the  book  in  which 
the  specific  rates  are  promulgated  after  inspection 
by  representatives  of  the  bureau. 

Q.  When  a  specific  rate  has  been  promulgated, 
are  the  agents  or  companies  or  members  of  the 
board  authorized  to  adopt  any  other  rate? 

A.  Absolutely  not.  The  rule  is  provided  in  the 
book. 

Q.  Read  the  rule  that — 

The  COURT.— That  is  admitted  by  Mr.  Veatch, 
is  it  not? 
Mr.  DAVIS.— Yes,  I  believe  that  is. 
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Q.  Now,  referring  to  the  specific  rates  at  Mos- 
cow, and  your  [113]  rules  as  promulgated  there, 
tell  me  whether  or  not,  where  there  are  two  risks 
specifically  and  separately  rated,  such  as  line  2 
and  line  3  of  this  book,  whether  it  is  possible,  and 
to  conform  to  the  rules  of  the  company,  for  an 
agent  to  write  both  those  risks  under  one  coverage, 
at  one  rate? 

A.  In  the  first  place,  the  book  of  specific  rates 
states  that  the  specific  rates  in  the  book  applied 
to  the  different  risks  are  subject  to  the  rules  as 
provided  for  under  the  other  book.  In  the  other 
book  it  states  that  insurance  may  be  issued  only 
covering  a  specific  amount  on  building,  a  specific 
amount  on  machinery,  tools  and  fixtures,  a  specific 
amount  on  stock  in  the  building.  Other  than  that, 
in  order  to  write  insurance  on  two  or  more  build- 
ings which  may  be  specifically  rated,  it  is  necessary 
to  adopt  either  the  average  distribution  clause  or 
the  ninety  per  cent  reduced  rate  average  clause, 
which  is  accepted  for  blanket  purposes  in  lieu  of 
the  average  distribution  clause. 

Q.  Now,  in  other  words,  the  43nly  way  that  youl 
can  write  insurance  under  those  conditions  is  by 
using  the  reduced  rate  average  or  the  coinsurance 
clause?        A.  And  the  highest  rate  applicable. 

Q.  You  have  to  use  all  three  of  those  to  make 
a  blanket  coverage,  and  if  they  are  not  used  there 
could  not  be  a  blanket  coverage,  according  to  the 
rules  ? 
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A.  There  could  not  be  a  blanket  coverage. 
Mr.  DAVIS.— That  is  all. 

Cross-examination. 
(By  Mr.  MOORE.) 

Q.  Will  you  turn  to  page  4  of  that  exhibit.  Tell 
us  now  where  the  property  described  in  that  insur- 
ance policy  is  located.     [114] 

A.  It  says  all — 

Q.  No.     Just  tell  us.     Show  us  on  this  map. 

A.  244. 

Q.  Down  here, — take  this  into  consideration — 
where  is  if?)        A.  Limited  to  244. 

Q.  244-D? 

A.  Well,  that  is, — for  instance  you  call  this  the 
front  portion  of  your  main  building,  and  this  part 
in  the  rear  is  an  addition.     It  would  include  that. 

Q.  Don't  "D"  mean  south? 

A.  Absolutely  not.  That  is  a  separate  building, 
which  has  been  rated  as  such. 

Q.  Here  in  your  rate  sheet  No.  3  south  "D"  vine- 
gar tanks. 

A.  Oh,  no.     244  is  the  vinegar  factory. 

Q.  But  the  next  line  right  below  it,  244-D,  vine- 
gar tank. 

A.  But  it  is  not  referred  to  here. 

Q.  How  is  it  referred  to  down  there,  244-D? 

A.  It  isn't  referred  to  at  all. 

Q.  What  do  you  call  that  right  there,  244r-D? 

A.  ''D"  stands  for  most  anything.  "D"  stands 
for  framed  construction.  There  is  no  "D"  on  the 
map  at  all. 
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Q.  Then  the  "D"  don't  control? 

A.  It  has  nothing  to  do  with  it,  that  I  can  see. 

Q.  Then  the  244  controls,  does  it? 

A.  Absolutely. 

Q.  If  this  is  all  one  building,  the  244  controls 
the— 

A.  It  isn't  all  one  building. 

Q.  Why  isn't  it  one  building? 

A.  Because  there  is  no  street  number  on  it. 
Your  mail  is  [145]  probably  delivered  all  in  one 
building. 

Q.  That  is  the  only  reason  then — there  is  no  post- 
office  number  on  it?        A.  Probably  so. 

Q.  Don't  you  know  the  postoffice  department 
don't  put  the  street  numbers  on  the  streets? 

A.  I  don't  know  who  puts  it  on.  In  referring 
to  street  numbers  we  refer  to  the  numbers  that 
are  there  for  mail  delivery  or  whatever  they  are  on 
there  for. 

Q.  So  you  had  nothing  to  do  with  fixing  that 
number  there? 

A.  Oh,  no.  We  took  it  because  it  was  there.  If 
we  had  used  another  number  it  would  have  been 
conflicting. 

Mr.  MOORE.— That  is  all. 

Redirect  Examination. 
(By  Mr.  DAVIS.) 

Q.  You  had  nothing  to  do  with  making  the  map? 

A.  Absolutely  not. 

Q.  And  when  you  find  a  building  that  you  con- 
sider a  separate  hazard,  that  you  consider  should 
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be   rated   separately    from    another   building,    and 

don't  find  a  number  on  it,  how  do  you  designate  it?' 

A.  Either  by  "next  south"  or  "next  rear"  or 
"next  north"  or  "next  east"  or  "next  west." 

Q.  For  example,  away  down  at  the  lower  end  of 
this  Plaintiff's  Exhibit  No.  7,-1  see  it  is  line  30, 
— it  says  "Aj  rear." 

A.  That  is  adjoining  rear.  It  is  considered  two 
buildings. 

Q.  Although  it  has  no  Sanborn  map,  it  is  con- 
sidered— 

The  COURT.— What  does  the  letter  "D"  mean? 
[116]        A.  It  means  frame  construction. 

Q.  What  does  "C"  mean? 

A.  It  means  brick  or  other  masonry  construc- 
tion, probably  concrete  block.  There  are  so  many 
different  kinds  of — A  brick  building  with  a  shingle 
roof  is  "C"  class,  for  instance. 

The  COURT.— "D"  is  used  at  the  bottom  of 
the  policy  there. 

A.  Somebody  put  it  on  there,  I  don't  know  why. 
It  has  no  bearing  on  the  description  of  the  risk,  ex- 
cept that  it  is  frame  building.  So  is  the  other  one. 
The  other  is  brick  and  frame,  so  it  is  probably 
classified  as  "CD,"  although  I  didn't  notice.  "D" 
merely  means  frame  construction,  which  includes 
brick  veneered,  and  also  it  is  a  construction  in- 
ferior to  masonry. 

Mr.  DAVIS.— That  is  all. 
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Recross-examination. 
(By  Mr.  MOORE.) 

Q.  Then  "D"  on  the  pohcy  has  no  effect  on  the 
description  at  all?        A.  Absolutely  not. 

Q.  How  do  you  number  stables  and  barns  in  con- 
nection with  a — 

A.  Either  by  the  rear  or  giving  it  a  half  number, 
or  saying  "on  the  assured 's  property  and  located 
in  the  rear,  dwellings  on  such  and  such. 

Mr.  MOORE.— That  is  all. 

Mr.  DAVIS.— That  is  all. 

(Witness  excused.)     [117] 

Testimony    of   Fred   Veatch,    for   Plaintiff    (Re- 
called in  Rebuttal). 

FRED  VEATCH,  a  witness  heretofore  duly 
sworn  in  behalf  of  plaintiff,  upon  being  recalled  in 
rebuttal,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  MOORE.) 

Q.  Mr.  Veatch,  were  you  present  when  the  claim 
of  Leo  Brothers  Company  vs.  The  London,  Liver- 
pool &  Globe  of  London,  England,  and  the  Home 
Insurance  Company,  under  those  policies,  covering 
this  particular  vinegar,  was  settled  and  closed  in 
the  office  of  the  Veatch  Realty  Company? 

A.  Yes,  sir,  I  was. 

Q.  Do  you  remember  as  a  circumstance  that  the 
purchaser  of  the  vinegar  at  that  time,  Mr.  Divan, 
and  yourself  came  to  my  office?        A.  Yes,  sir. 
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Q.  Had  the  claim  been  settled  and  compromised 
or  closed  at  that  time? 

A.  No,  sir,  it  had  not. 

Q.  Do  you  remember  as  a  circumstance  that  we 
went  back  to  the  office  of  the  Veatch  Realty  Com- 
pany?       A.  Yes,  sir. 

Q.  Did  you  hear  me  make  a  statement  to  Mr. 
Webster  that  Leo  Brothers  Company  would  take 
20  cents  for  the  vinegar,  providing  Mr.  Divan  got 
the  vinegar?        A.  Yes,  sir,  absolutely. 

Q.  Now,  were  you  called  upon  to  make  supple- 
mentary proofs  under  the  policies — how  many  poli- 
cies did  the  Home  have?        A.  Two. 

Q.  And  the  Liverpool  &  London  &  Globe  Insur- 
ance Company?     [118]        A.  Had  one. 

Q.  Were  you  called  upon  by  Mr.  Webster,  as 
adjuster  for  those  two  companies,  to  sign  supple- 
mentary proofs?        A.  Yes,  sir. 

Q.  Did  he  send  those  supplementary  proofs  here 
for  you  to  sign?        A.  Yes,  sir. 

Q.  Did  you  keep  copies  of  them  ? 

A.  I  had  my  stenographer  make  copies  of  them, 
yes,  sir. 

Q.  Look  at  Plaintiff's  Exhibit  15  and  tell  us 
whether  or  not  that  is  a  copy  of  the  supplementary 
proof  of  loss  that  Mr.  Webster  asked  you  to  sign 
in  making  that  settlement? 

A.  Yes,  sir,  that  is  supposed  to  be  a  copy  of  the 
proof  of  loss. 

Mr.  MOORE.— I  offer  it  in  evidence. 

Mr.  DAVIS.— I  object  to  it  as  immaterial,  and 
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not  a  proper  proof  of  loss.  Mr.  Webster  said  that 
on  all  these  the  word  "compromise"  was  written. 
It  certainly  isn't  proper  rebuttal. 

The  COURT.— They  may  go  in. 

Mr.  MOORE.— Q.  Look  at  Plaintiff's  Exhibit 
16  and  Exhibit  17,  and  tell  us  whether  or  not  those 
two  exhibits  are  copies  of  the  supplemental  proofs 
of  loss  that  Mr.  Webster  submitted  to  you  for  your 
signature,  in  the  settlement  of  the  claim  under  the 
Home  policies'? 

A.  Yes,  sir,  I  suppose  they  are  copies  of  the — 

Mr.  MOORE. — I  offer  these  in  evidence  also. 

Mr.  DAVIS. — I  object  that  they  are  immaterial, 
your  Honor,  and  they  haven't  accounted  for  the 
absence  of  the  original.     [119] 

Mr.  MOORE.— Q.  Mr.  Veatch,  have  you  any  in- 
voices showing  the  prices  of  vinegar  here  in  Mos- 
cow and  its  immediate  vicinity,  preceding  and 
shortly  following  the  6th  day  of  July,  1921  ?i 

A.  I  have  my  office  copies,  carbon  copies  of  the 
invoices. 

Q.  That  shows  the  prices  of  the  vinegar  that  you 
were  selling  it  at?        A.  Yes,  sir. 

Q.  Prices  vinegar  was  selling  at — will  you  pro- 
duce them? 

(Witness  produced  papers.) 

Mr.  MOORE.— Maybe  I  had  better  have  them 
marked  for  identification. 

Q|.  What  are  the  papers,  Mr.  Veatch,  that  you 
have  just  handed  me? 
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A.  They  are  copies  of  invoices  of  vinegar  which 
we  shipped,  around  near  the  6th  of  July. 

Mr.  MOORE.— Will  you  fasten  those  all  to- 
gether and  mark  them  for  identification. 

Said  copies  of  invoices  were  fastened  together 
and  marked  as  Plaintiff's  Ex.  20. 

Q.  Will  you  look  at  Plaintiff's  Exhibit  20  for 
identification,  and  tell  us  what  periods  of  time  those 
invoices  cover? 

Mr.  DAVIS. — It  isn't  proper  rebuttal,  your 
Honor. 

The  COURT.— Yes,  I  think  so.  Overruled.  I 
suppose  they  are  offered  to  rebut  the  testimony  of 
Mr.  Riley. 

Mr.  MOORE.— Yes,  sir. 

A.  They  are  for  a  period  of  time  running  from 
about  June  IGth,  June  17th,  June  22d,  June  24th, 
June  29th,  July  1st,  July  15th,  July  16th,  July  the 
15th,  July  16th,  and  July  the  first.  I  have  got  an- 
other one  there.     [120] 

Mr.  MOORE. — We  offer  them  in  evidence,  to  be 
marked  the  proper  exhibit. 

The  COURT. — Were  those  invoices  of  current 
sales  or  of  preceding  contracts? 

A.  Current  sales.  Judge.  I  would  say  that  in 
the  spring  of  1921,  it  was  practically,  on  account 
of  financial  conditions,  practically  impossible  to 
make  future  contracts. 

The  COURT. — What  I  mean,  the  sales  were 
made  at  about  the  time  of  these  invoices? 
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A.  Yes,  sir.  Just  the  orders  were  put  in  just 
at  the  time  the  invoices  were  made. 

Mr.  DAVIS. — I  have  no  objection. 

Mr.  MOORE. — I  am  going  to  ask  the  witness  to 
read  these  invoices  and  explain  them. 

The  COURT. — You  want  just  the  price?  Give 
the  amount,  date  and  price. 

WITNESS. — Not  to  whom,  not  to  where  they 
went? 

The  COURT.— No,  I  don't  think  that  is  neces- 
sary,  that  is,  if  the  sale  was  made  on  board  the  cars 
here. 

WITNESS.— Yes,  sir;  this  is  all  f.  o.  b.  Moscow. 
This  included  cooperage.  Judge,  which  that  year 
run  from  six  cents  a  gallon  on  second  cooperage, 
and  seven  cents  a  gallon  for  new  cooperage.  Most 
of  this  was  second-hand  cooperage.  I  could  pretty 
near  pick  it  out  as  I  went  through  if  it  made  any 
difference.  But  here  is  two  barrels  that  went  to 
Kahlotus,  Washington,  on  the  order  of  the  National 
Grocery  Company,  of  Seattle,  at  23  cents  a  gallon, 
f.  0.  b.  Moscow. 

The  COURT.— What  day? 

A.  That  was  July  1st.  On  July  15th,  an  invoice 
to  the  Lewiston  Mercantile  Company,  which  went 
to  Genessee,  Winona,  [121]  St.  Johns,  Hoy, 
Washington,  Lenore,  Idaho,  Juliaetta,  Idaho,  Cul- 
desac,  Idaho,  Grangeville,  Idaho,  at  23  cents. 

Q.  Just  a  moment  before   you  proceed  further.  M 
What  grain  or  what  percentage  of  acidity  was  this? 

A.  This  was  all  40  grain  vinegar. 
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Q'.  Or  four  per  cent  acidity? 

A.  Yes.  Or  here  is  one  exception, — I  think  pos- 
sibly two  exceptions.  On  July  18th,  a  shipment  for 
the  Lewiston  Mercantile  Company,  to  Leland,  to 
Nez  Perce,  and  one  to  a — no,  that  was  bottled  goods, 
— at  23  cents.  On  July  13th,  I  think  that  is,  15 
barrels  of  60  grain  vinegar,  shipped  to  Spokane, 
Washington,  to  the  Inland  Products  Company,  at 
24  cents,  f.  o.  b.  Moscow.  Then  we  are  charged 
there  with  15  new  barrels,  at  three-fifty  apiece.  On 
July  1st  a  shipment  for  the  Lewiston  Mercantile 
Company,  to  Uniontown,  Washington,  to  Genes- 
see,  Idaho,  Winchester,  Idaho,  Troy,  Idaho,  Cotton- 
wood, Idaho,  and  Grangeville,  Idaho,  at  23  cents. 
There  are  some  45.  The  first  three  barrels  in  that 
was  45;  that  went  at  25  cents.  On  June  29th, 
some  more  45  went  to  Colfax,  and  Palouse,  Wash- 
ington, Leland,  Idaho,  Pomeroy,  Washington, 
Grangeville  and  Rubens,  Idaho,  for  the  Lewiston 
Mercantile  Company,  at  23  cents.  On  June  24th, 
12  barrels  of  60  grain  vinegar  to  the  Inland  Prod- 
ucts Company  at  Spokane,  barrels  furnished  by 
the  purchaser,  at  24  cents  for  the  naked  juice. 

Q.  You  say  that  shipment  was  to  Spokane? 

A.  To  Spokane.  There  is  two  shipments  in 
there.  And  another  shipment  to  Spokane  on  June 
17th,  to  the  Inland  Products  Company,  12  barrels 
of  60  grain,  Leo  brand,  at  24  cents  for  the  naked 
juice,  barrels  furnished  by  the  buyer.  Then  on 
June   16th,    there   was   stuff    shipped   in   Moscow, 
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Idaho,     [122]     Colton,    Grangeville,    at    23    cents, 
40  grain. 
Mr.  MOORE.— That  is  all. 

Cross-examination. 
(By  Mr.  DAVIS.) 

Q.  These  were  all  retail  sales'? 

A.  Yes,  sir.  We  hadn't  started  to  shipping  any 
carload  stuff. 

Mr.   MOORE. — Does   this   indicate— 

A.  Gallons. 

Mr.  MOORE. — Where  is  your  grade  indicated, — 
40  gr.?        A.  Yes. 

Mr.  MOORE. — The  grain, — you  say  there  is  two 
cents  different  for  each  half  per  cent  acidity? 

A.  Yes,  sir. 

Mr.  MOORE. — Really  ten  cents  difference  be- 
tween 40  grain  and  65?        A.  Yes. 

Mr.  DAVIS. — On  this  third  sheet  there  is  one, 
two,  three,  four  sheets,  I  notice  you  have  a  ship- 
ment to  the  Inland  Products  Company,  Spokane, 
Washington,  July  18,  13,  767  gallons,  15  barrels  60 
grain  Leo,  price  24  cents.        A.  Yes,  sir. 

Q.  That  is— 

A.  I  wish  to  say  in  that  connection  that  I  have 
shipped  them  a  good  deal  of  60  grain  vinegar  to 
keep  up  their  generators  up  to  strength,  and  I  make 
them  a  special  price. 

Q.  Better  than  the  average  retail  price? 

A.  Yes,  sir. 

Mr.  DAVIS.— I  think  that  is  all,  Mr.  Veatch. 


vs.  Leo  Brothers  Company.  141 

Mr.  MOORE.— That  is  all.  That  is  our  case. 
[123] 

Mr.  DAVIS. — The  defendant  rests,  your  Honor. 

I  am  not  quite  familiar  with  the  practice  where 
the  case  is  tried  without  a  jury,  but  the  defendant 
asks  the  Court  to  make  findings  in  favor  of  the 
defendant,  special  findings,  finding  facts  in  favor 
of  the  defendant,  and  asks  leave  to  present  pro- 
posed findings.  But  at  no  time  thereafter  did  the 
defendants  request  or  suggest  findings,  either  in 
their  briefs,  or  petition  for  rehearing,  or  other- 
wise, nor  did  they  ever  present  a  desired  or  pro- 
posed finding  upon  any  point  or  issue  or  remind 
the  Court  of  the  foregoing  suggestion  made  in  the 
course  of  the  trial. 

The  COURT. — Do  you  desire  to  argue  the  mat- 
ter now,  Gentlemen?' 

Mr.  MOORE.— Why,  I  can  briefly  state  our  posi- 
tion. We  haven't  the  authorities  here.  I  haven't 
any  brief  formulated.  I  can  get  the  authorities 
perhaps  collated  in  a  day  or  so.  I  wouldn't  like 
to  be  limited  at  this  time  to  this  presentation.  I 
don't  think  there  is  much  of  a  question  of  fact  here 
for  the  Court  to  determine. 

(Further  argument  by  Mr.  Moore,  Mr.  Davis, 
Mr.  Moore  and  Mr.  Davis,  respectively.) 

The  COURT. — I  shall  be  assisted  by  cases  closely 
in  point,  if  any  such  there  be,  as  to  the  facts.  I 
am  very  sure  that  the  mere  physical  connection  of 
the  buildings  is  not  a  controlling — it  is  a  material 
consideration,  of  course,  but  not  a  controlling  one, 
because,  you   would  not  contend  that  the   policies 
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number  240  would  carry  the  building  on  the  corner. 
It  is  well  known  that  the  same  buildings  are  often 
put  up  in  sections  and  different  policies  are  carried 
on  different  sections  of  the  building.  It  is  all  one 
structure  physically,  and  of  course  that  is  always 
a  consideration.  But  I  shall  have  to  consider  this 
in  the  light  of  all  the  circumstances,  and  it  seems 
to  me  it  may  be  rather  a  perplexing  question  when 
we  get  into  it,  just  what  the  agreement  was.     [124] 

The  Court  thereupon  took  the  consideration  of 
the  law  and  facts  of  said  causes  under  advisement 
and  thereafter,  after  briefs  filed  by  counsel  for 
both  parties,  rendered  an  opinion  in  writing  in 
which  the  Court  concluded  that  judgment  should 
be  entered  for  plaintiff  against  both  defendants, 
and  thereafter  upon  request  of  defendants  fur- 
ther considered  said  cause  and  thereafter  on  the 
19th  day  of  September,  1922,  rendered  further 
opinion  in  writing  in  favor  of  plaintiff,  and  on 
said  date  signed  and  caused  to  be  entered  judg- 
ment for  plaintiff  in  said  cause.  Defendants  there- 
after and  on  the  7th  day  of  October,  1922,  presented 
its  exceptions  to  said  decision  and  the  entry  of 
said  judgment  on  the  grounds  that  there  was  no 
evidence  to  support  said  decision  or  judgment. 

Now,  in  furtherance  of  justice  and  that  right 
may  be  done,  defendant  presents  the  foregoing  as 
its  bill  of  exceptions  in  this  cause  and  prays  that 
the  same  may  be  allowed,  signed  and  certified  by 
the  Judge  as  provided  by  law  and  filed  as  a  bill  of 
exceptions  herein,  and  that  the  exhibits,  index  of 
which  is  hereafter  attached,  be  made  part  thereof 
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and  that  the  Clerk  of  the  court  be  ordered  and  in- 
structed to  attach  said  exhibits  to  said  bill  of  ex- 
ceptions. 

E.  EUGENE  DAVIS, 

Spokane,  Washington, 
ORLAND  &  LEE, 

Moscow,  Idaho, 
Attorneys  for  Defendants.     [125] 

Certificate  of  Settlement  of  Bill  of  Exceptions. 

It  appearing  to  the  Court  that  the  foregoing  bill 
of  exceptions  contains  all  the  material  facts  occur- 
ring in  the  trial  of  said  causes,  including  the  rul- 
ings of  the  Court,  together  with  the  exceptions 
thereto  taken  and  allowed  and  all  material  matters 
and  things  occurring  upon  said  trial,  except  the  ex- 
hibits introduced  in  evidence  which  are  hereby 
made  a  part  of  the  bill  of  exceptions,  and  the  clerk 
of  this  court  is  hereby  ordered  to  attach  said  ex- 
hibits thereto. 

NOW,  THEREFORE,  upon  motion  of  defend- 
ants' attorneys,  it  is  HEREBY  ORDERED  that 
said  proposed  bill  of  exceptions  with  the  amend- 
ments allowed  by  this  Court  be  and  the  same  is 
hereby  settled  as  a  true  bill  of  exceptions  in  said 
causes  and  the  same  is  hereby  certified  accordingly 
by  the  undersigned,  Judge  of  this  court  who  pre- 
sided at  the  trial  of  said  causes,  as  a  true,  full  and 
correct  bill  of  exceptions,  and  the  clerk  of  this 
court  is  hereby  ordered  to  file  the  same  as  a  record 
in  said  causes  and  in  due  time  transmit  the  same 
to  the  Honorable  Circuit  Court  of  Ap|)onls  for  the 
Ninth  Circuit. 
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October  21,  1922. 

FEANK  S.  DIETRICH, 
District  Judge. 

[Endorsed]:     Lodged  Oct.  23,  1922.     Filed  Oct. 
27,  1922.     W.  D.  McReynolds,  Clerk.     [126] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

THE  NEW  BRUNSWICK  FIRE  INSURANCE 
COMPANY,   a   Corporation, 

Defendant, 

and 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

NORWICH    UNION    FIRE    INSURANCE    SO- 
CIETY,  LIMITED,   a   Corporation, 

Defendant. 

Opinion. 

August  17th,  1922. 

FRANK  L.  MOORE,  Attorney  for  Plaintiff. 

ORLAND  &  LEE,  E.   EUGENE  DAVIS,  Attor- 
neys for  Defendants. 

DIETRICH,  District  Judge. 

The  real  issue  in  these  cases  appears  to  be  one  of 
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fact  rather  than  of  law.     Legal  rules  and  princi- 
ples, of  course,  are  to  be  applied,  but  touching  these 
there  is  little  room  for  controversy.     In  the  main 
elementary  they  pertain  largely  to  the  construction 
of  contracts,  and  such  questions  as  they  incident- 
ally present  relate  not  to  their  definition  and  scope 
but  to  their  application  to  the  facts.     It  is  hardly 
necessary  to  say  that  if  a  contract  is  plain  and 
specific  there  is  no  need  for  construction,  and  hence 
the  surrounding  circumstances  are  immaterial.     If 
upon   the   other   hand,     [127]     it   is   indefinite   or 
ambiguous  or  incomplete,  such  circumstances  may 
be  resorted  to  for  light  upon  the  unexpressed  in- 
tent of  the  parties.    And  a  contemporaneous  con- 
struction joined  in  by  the  parties  will  control  the 
scope  and  meaning  of  an  instrument. 

The  loss  claimed  in  each  of  the  two  suits  is  for 
vmegar  or  vinegar  stock  injured  by  fire  while  in 
the  tanks  of  the  plaintiff  in  its  tank-shed,  in  block 
102,  on  the  east  side  of  Main  Street,  Moscow,  Idaho 
between  -A"  and  "C"  Streets;  and  the  question  is 
whether  by   their   descriptive   clauses   the   policies 
reached  to  this  shed.     Consideration  of  the  ques- 
tion is  complicated  by  the  fact  that  in  executing 
and  delivering  the  policies  one  Fred  Veatch  acted 
for   both    parties.     That    is,    the    New    Brunswick 
policy  he  signed  in  person,  as  the  agent  of  the  in- 
surance company,  and  in  the  other  case  the  signing 
agent  was  Veatch  Realty  Company,   of  which  he 
was  the  manager.     At  the  same  time  he  was  the 
owner  of  most  of  the   stock  in  and  was  the  ac- 
tive manager   of  the   plaintiff   company.     Neither 
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party  repudiates  the  contracts  upon  this  account, 
but  as  will  appear  in  the  course  of  the  discussion, 
the  fact  is  not  without  an  indirect  bearing  upon 
the  point  at  issue. 

The  New  Brunswick  policy  is  for  $6000.00,  and 
bears  date  July,  28,  1920.  The  Norwich  is  for 
$5000.00,  and  is  dated  December  21st,  1920.  Imma- 
terial phraseology  omitted,  and  with  certain  trans- 
positions for  the  sake  of  brevity,  the  coverage  of 
the  former  can  be  stated  as  follows : 

"On  merchandise  of  every  description  con- 
sisting principally  of  cider  vinegar,  manufac- 
tured or  in  process   of  manufacture,   and   on 
materials"  etc.;  "all  only  while   contained  in 
the  three  story  comp.  roof,  brick  &  one  story 
frame  building  and  its  additions   (if  any)   of 
like   construction,   communicating  and  in   con- 
tact therewith,"  "situate  No.  244  on  the  south- 
east corner  of  Main  and  'C  Streets,  in  Mos- 
cow, Idaho." 
At  the  bottom  of  the  policy,  after  the  date  line, 
and  to  the  left  of  the  signature  of  the  insurer's 
agent  are  the  following  notations,  under  the  printed 
heading     "Insurance     Map":     "Sheet     4,     [128] 
Block    102,    No.    244— (D),"    the    words    "sheet," 
"block"  and  "No."  being  printed.     The  "D"  after 
244  is  apparently  a  clerical  error,  and  is  without 
significance. 

The  coverage  in  the  other  policy  is  not  substan- 
tially different.  Instead  of  the  w^ord  "cider  vine- 
gar" it  describes  the  property  as  "vinegar  and 
vinegar   stock";    the    words    "one    story"  before 
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^ 'frame"  are  omitted,  and  the  situation  of  the  prop- 
erty is  given  as  '*at  No.  244  on  the  eafet  side  of 
Main  Street  'between  "A"  and  "C"  Streets  in  Mos- 
cow, Idaho."  The  notations  on  the  bottom  are  the 
same,  except  that  the  letter  ''D,"  already  referred 
to,  is  not  added  to  the  figures  244. 

It  being  conceded  by  all  parties  that  the  descrip- 
tions are  in  substance  the  same,  no  comment  upon 
the  differences  in  phraseology  is  necessary.  It  is 
further  conceded  that  the  calls  "block  102,  Main 
Street,  'A'  Street,  and  'C  Street"  refer  to  the 
Moscow  townsite  plat,  and  that  244  has  ref- 
erence to  a  standard  insurance  map  of  Moscow, 
known  as  the  "Sanborn  Map,"  copy  of  which 
was  in  Veatch's  hands  as  insurance  agent,  and 
which  was  commonly  used  as  the  basis  for  writ- 
ing insurance,  making  rate  sheets,  and  for  reports 
and  communications  between  the  various  insurance 
companies  and  their  agents. 

Upon  the  city  plat,  block  102  is  bounded  on  the 
north  by  "C"  Street,  on  the  south  by  "A"  Street 
(there  being  no  "B"  Street)  and  on  the  west  by 
Main  Street.  In  the  northwest  comer  of  this  block 
was  the  plaintiff's  vinegar  factory,  adjacent  to  "C" 
Street  and  fronting  on  Main.  What  may  be  de- 
nominated the  main  building,  consisting  of  a  brick 
unit  and  various  frame  units  integrally  connected, 
fully  covered  a  rectangular  section  of  the  block 
along  "C"  Street,  extending  in  length  from  Main 
on  the  front  back  to  an  alley  running  north  and 
south  through  the  block.  To  the  south  of  this  and 
toward  the  rear  was  a  small  scale-shed,  reached  by 
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a  driveway  from  Main  Street  between  the  principal 
structure  and  the  tank-shed.  Then  the  tank-shed, 
rectangular  in  shape,  abutting  on  Main  Street  and 
in  length  extending  about  four-tifths  [129]  of  the 
distance  back  to  the  alley,  the  rear  end  being  on  a 
line  with  the  rear  of  the  scale-shed.  The  scale-shed 
formed  the  link  by  which  structurally  the  tank- 
shed  and  main  building  were  connected;  a  gate 
along  the  Main  Street  front  also  made  a  slight 
physical  connection  between  the  two  structures  at 
that  point.  All  parts  of  the  structure  were  un- 
doubtedly used  by  the  plaintiff  as  a  single  plant  for 
the  manufacture,  storage,  and  sale  of  its  vinegar 
products.  Other  than  the  driveway,  which  was 
closed  by  a  gate,  there  was  but  one  entrance  to  the 
building  and  that  was  into  the  factory  proper  from 
Main  Street. 

Upon  this  statement  of  the  facts  and  nothing  else, 
admittedly  there  would  be  little,  if  any,  room  for 
doubt  that  the  coverage  of  the  policies  extended  to 
the  vinegar  in  the  tank-shed,  as  well  as  to  the  vine- 
gar in  the  main  structure.  The  shed  was  a  part 
of  the  plant,  and  if  not  an  integral  part  of  the  main 
building  still  was  in  a  very  real  sense  an  addition 
thereto,  "of  like  construction,  communicating  and 
in  contact  therewith." 

But  there  are  certain  other  features  of  the  case 
which,  when  considered  in  the  light  of  the  dual 
agency  exercised  by  Veatch  in  the  issuance  of  the 
policies,  the  defendants  contend  should  be  taken  as 
implying  an  understanding  by  the  parties  or  a  con- 
struction of  the  policies  by  them,  limiting  the  cover- 
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age  thereof  to  vinegar  contained  in  the  main  build- 
ing. As  has  already  been  observed,  the  descrip- 
tive words  ''No.  244"  in  both  policies  refer  to  the 
Sanborn  insurance  map,  with  which,  of  course, 
Veatch  was  familiar.  The  notation  at  the  bottom 
"Sheet  4,"  was  doubtless  intended  as  a  reference 
to  the  current  folio  of  these  maps,  turning  to  which 
we  find  on  sheet  4  an  insurance  diagram  of  block 
102,  as  well  as  of  other  property  in  Moscow.  And 
in  the  space  representing  Main  Street,  opposite  the 
plaintiff's  main  building,  and  near  the  front  line 
thereof,  are  the  figures  244.  There  is  no  corre- 
sponding number  in  front  of  the  tank-sheds,  and 
further  south,  opposite  the  livery-stable  on  the  same 
'block,  we  find  the  next  number  224.  Obviously 
these  circumstances  are  in  themselves  [130]  of 
little  significance.  The  fact  that  on  the  map  the 
descriptive  number  contained  in  the  policies  is  not 
opposite  all  parts  of  the  connecting  structures  con- 
stituting a  single  manufacturing  plant,  or  is  at  one 
point  on  the  map  rather  than  another,  does  not 
import  an  intent  to  have  the  contract  extend  only 
to  a  part  of  the  plant.  So  that  if  we  were  to  con- 
fine our  consideration  of  coverage  to  the  descriptive 
clauses  of  the  policies,  including,  of  course,  plats 
and  maps  referred  to  therein,  the  defendants  would 
still  have  but  little  footing  for  their  defense. 

But  to  give  significance  to  the  fact  that  244  is 
opposite  the  main  building  and  not  the  tank  shed, 
they  divert  attention  to  other  circumstances,  and  to 
these  we  may  now  briefly  refer.  Under  the  general 
practice  prevailing  in  insurance  circles,  upon  writ- 
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ing  these  policies  it  became  Veatch's  duty  to  report 
the  fact  to  the  companies  concerned,  upon  standard 
printed  forms  provided  for  that  purpose,  called 
daily  reports.  Standard  forms  of  policies  having 
been  used,  upon  receiving  such  reports  the  home 
offices  or  general  agent  of  the  companies  could  with 
the  data  thus  furnished  readily  construct  a  copy 
of  the  policy  as  written,  and  if  it  did  not  conform 
to  the  general  rules,  or  was  erroneous  in  any  re- 
spect, they  could  intelligently  direct  correction  or 
make  cancellation.  Daily  reports  were  sent  in  by 
Veatch,  and  upon  their  face  it  was  shown,  in  ac- 
cordance with  the  fact,  that  the  rate  upon  which 
the  insurance  was  written  was  2.50  per  himdred. 
But  it  appears  that  at  that  time,  upon  a  printed 
rate  sheet  prepared  by  the  Underwriters  Associa- 
tion and  in  the  hands  of  all  insurance  agents,  in- 
cluding Veatch,  there  were  separate  rates  for  the 
vinegar  factory  proper  and  the  tank-sheds.  The 
printed  sheet  (a!bout  4x6'')  upon  which  this  rating 
is  found,  is  entitled  "correction  sheet  No.  35,  April 
1st,  1920,  Main  Street— East  Side— Moscow— P— 3'', 
and,  in  so  far  as  pertinent,  is  as  follows:     [131] 

Eating 
No.  of        Location  Class  Occupation  Bldg.  Takes 

Eating  Conts.  Effect 

1  C  and  A  Streets— Block  102 

2  SE  c  C  (244)  C-D  Vinegar  Factory  250  250 

3  South  D  Vinegar  Tanks  245  245     10-15-19 

4  South  (244)  D  ^Warehouse  340  340       4-1-20 

It  will  thus  be  noted  that  the  policies  were  writ- 
ten upon  the  rate  prescribed  for  the  factory  proper, 
and  not  that  of  the  tank-shed.     In  his  report  of  the 
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Norwich  policy,  in  the  blanks  left  for  that  purpose 
Veatch  specified,  by  appropriate  entries,  page  and 
line  of  the  rate  sheet,  the  same  being  line  two  as 
above  set  out.  On  the  New  Brunswick  report  no 
entries  were  made  in  the  blanks.  It  further  ap- 
pears that  upon  the  Sanborn  map  in  his  possession 
Veatch  had  made  a  lead  pencil  notation  "No.  240," 
opposite  the  tank-shed,  and  had  taken  out  policies 
containing  this  number  as  a  part  of  the  description, 
such  policies  admittedly  being  limited  in  their  cov- 
erage to  this  structure  and  its  contents.  The  rate 
in  such  policies  was  2.45,  as  called  for  by  line  three 
of  the  rate-book.  There  is  nothing  to  show,  how- 
ever, that  prior  to  the  fire,  by  which  the  loss  here 
in  question  was  occasioned,  either  of  the  defendants 
had  knowledge  that  such  notation  was  on  Veatch 's 
map,  or  that  he  had  written  the  policies  referred  to 
as  covering  the  tank-shed  alone.  While,  therefore, 
these  circumstances  may  be  taken  as  possibly  shed- 
ding light  upon  Veatch 's  intent,  they  could  have 
had  no  influence  upon  the  defendants  in  acquiescing 
in  the  policies  and  thus  accepting  them,  upon  the 
coming  in  of  Veatch 's  daily  reports.  By  these  re- 
ports, as  already  suggested,  the  home  offices  of  the 
defendants  were  in  effect  given  copies  of  the  poli- 
cies as  written,  and  hence  the  information  upon 
which  they  acted  was  such  as  was  disclosed  in  the 
policies,  their  copy  of  the  Sanborn  map,  possibly 
the  townsite  plat,  the  rate  sheets,  with  reference  to 
which  they  necessarily  assumed  the  policies  were 
written,  and  the  current  book  of  insurance  rules  in 
their  hands  and  in  the  hands  of  all  their  agents,  in 
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conformity  with  which  rules  they  also  had     [132] 
the  right  to  assume  Veatch  had  written  the  policies. 
With  this  information  and  in  the  light  of  all  the 
facts  and  circumstances,  upon  what  basis  probably, 
did  the  minds  of  the  parties  meet  ?    It  is,  of  course, 
not  a  question  of  reforming  the  policies  but  of  put- 
ting upon  them  the  construction  which  the  parties 
themselves  put  upon  them  at  the  time,  and  it  is  to 
be  conceded  the  case  is  different  from  one  where 
the  insured  and  the  insurer  have  dealt  with  each 
other  at  arms'  length.     In  the  ordinary  case  where 
the  property  owner  seeks  insurance  at  an  insurance 
agency,  there  are  no  surrounding  circimistances  to 
throw  light  upon  the  meaning  of  the  contract  and 
no   opportunity   for  contemporaneous   construction 
by  the  parties.     The  policy  is  issued  by  the  com- 
pany and  its  agent,  and  under  elementary  rules  if 
there  is  an  ambiguity  it  is  construed  favorably  to 
the  insured.     But  here  Veatch  while  agent  of  the 
defendants  was  not  only  agent  for,  but  in  a  sense 
was  the  insured;  he  had  a  large  financial  interest  in 
it.     Under  such  circumstances  it  may  be  doubted 
whether  the  policies  became  effective  until  they  were 
reported  to  and  approved  by  other  agencies  of  the 
defendants.     They  were  so  reported  and  impliedly 
approved.     But  such  approval  was  upon  the  infor- 
mation given  by  Veatch  in  his  daily  reports,  and 
by  reason  of  his  relation  to  and  interest  in  the  in- 
sured, his  familiarity  with  insurance  practices,  and 
his    possession  of  insurance  maps,  rules   and  rate 
sheets,  it  is  thought  the  plaintiff  is  bound  by  the 
construction  he  put  upon  the  coverage  features  of 
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the  policies,  provided,  of  course,  the  defendants  ac- 
cepted and  acted  upon  such  construction.  And 
from  the  conduct  of  the  parties  and  all  of  the  facts 
and  surrounding  circumstances,  we  are  to  deter- 
mine what  such  construction  was. 

As  has  already  been  observed,  taken  literally  the 
language  of  the  policies,  when  applied  to  the  phys- 
ical facts  concerning  which  there  can  be  no  contro- 
versy, clearly  covers  the  loss.  The  vinegar  stock 
was  in  a  structure  communicating  and  physically 
in  contact  with  the  building  which  was  admittedly 
covered  by  the  policy,  and  the  two  units,  belonging 
to  the  same  owner,  were  thus  [133]  parts  of  a 
single  structure,  and  were  used  together  in  cariying 
on  a  single  business.  While  some  of  the  circum- 
stances thus  far  referred  to  as  being  relied  upon 
by  the  defendants  to  establish  the  intent  of  Veatch, 
and  the  understanding  of  the  defendants  that  the 
coverage  was  limited  to  the  main  structure,  may  be 
regarded  as  pointing  to  such  a  construction,  taken 
as  a  whole  they  are  not  thought  to  be  conclusive  or 
sufficient  to  warrant  us  in  so  limiting  the  natural 
import  of  the  language  of  the  policies  having  di- 
rectly to  do  with  coverage.  The  fact  that  certain 
policies  were  carried  upon  the  contents  of  the  tank- 
shed  alone,  and  that  for  convenience  in  writing  and 
handling  these  policies  Veatch  assigned  to  the  tank- 
shed  an  arbitrary  number,  falls  short  of  proving 
that  the  owner  could  not  or  under  other  circum- 
stances would  not  take  out  blanket  insurance  on  the 
entire  plant;  whatever  the  facts  may  be  the  ex- 
planation given  by  Veatch  of  the  reasons  for  using 
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the  number  240  are  not  wanting  in  plausibility. 
And  the  rate  charged  on  the  policies  in  controversy, 
together  with  the  reference  in  one  of  the  daily  re- 
ports to  the  rate  sheet,  while  suggestive  of  the  main 
building  alone,  does  not  necessarily  signify  an  in- 
tent to  exclude  the  tank-shed,  unless,  under  the 
rules,  that  rate  is  applicable  only  to  the  main  build- 
ing and  should  not  be  used  in  a  coverage  of  the 
entire  plant.  And  that  brings  us  to  a  very  serious, 
if  not  the  controlling,  consideration.  At  the  hear- 
ing I  understood  it  to  be  the  defendant's  contention 
that  the  rules  expressly  forbade  the  general  cover- 
age here  contended  for  by  the  plaintiff  under  a 
single  rate;  in  the  briefs  the  position  does  not  seem 
to  be  so  confidently  maintained.  Rule  20-(A)  pro- 
hibits "a  blanket  policy,  covering  under  one  sum 
separate  or  distinct  risks  or  items  of  hazard."  But 
for  the  defendants  to  invoke  this  provision  is  only 
to  beg  the  question.  Physically,  at  least,  the  vine- 
gar and  vinegar  stock  was  not  necessarily  made  up 
of  distinct  lots  or  items.  In  the  course  of  manufac- 
ture and  putting  its  product  upon  the  market,  it 
was  necessary  for  the  plaintiff  from  time  to  time, 
more  or  less  continuously,  to  move  the  vinegar  stock 
or  [134]  vinegar  from  one  part  of  the  plant  to 
another,  and  the  whole  stock  might  very  well  be  con- 
sidered an  entirety.  Immediately  following  the 
rule  under  consideration  there  are  stated  concrete 
examples  which  would  seem  to  make  it  clear  that 
the  prohibition  does  not,  in  spirit,  apply  to  a  case  of 
this  character.  It  is  there  said  that  a  single  policy 
may  cover  under  one  sum  merchandise  contained  in 
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warehouses,  elevators,  canneries,  packing-houses 
and  wineries,  and  on  their  adjoining  platforms  or 
in  cars  alongside  or  within  three  hundred  feet 
thereof. 

Furthermore,  there  are  found  among  defendants 
tariff  rules  the  following: 

NO.  3  BEICK  AND  FRAME  BUILDINaS. 

When  insuring  a  B  or  C  class  building,  which  has 
a  frame  addition  (below  the  roof)  specify  a  separate 
amount  on  such  addition  and  its  contents ;  charging 
on  the  B  or  C  class  portion  and  contents,  the  proper 
B  or  C  class  rate.  Such  frame  addition  (when  oc- 
cupied by  the  same  person  or  firm)  need  not  be 
considered  as  an  exposure  to  the  main  building  ac- 
cording to  the  "Tables  of  Exposure."  Unless  such 
specifications  are  made,  charge  the  D  class  rate  on 
the  whole  risk. 

NO.  5  FRAME  BUILDINGSi  WITH  COMPART- 
MENTS. 
Each  compartment  for  occupancy  on  the  ground 
floor,  of  a  D  class  building  having  more  than  one 
such  compartment  shall  be  rated  as  a  separate  build- 
ing, if  provided  with  a  separate  entrance  from  the 
street.  A  D'  class  building,  however,  having  two  or 
more  such  ground  floor  compartments  may  be  in- 
sured in  a  single  sum,  at  the  rate  of  the  highest 
rated  compartment  of  such  building.  This  highest 
rate  shall  also  be  the  rate  for  all  the  contents  con- 
tained in  two  or  more  compartments  of  the  building 
above  the  ground  floor,  when  such  contents  are  in- 
sured in  a  single  sum.     A  lumber,  wood  or  coal  yard 
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shall  be  classed  as  a  D  class  building,  and  all  the 
rules  applying  to  a  D  class  building  apply  also 
to  a  lumber,  wood  or  coal  yard. 

Under  these  provisions  it  would  seem  to  be  en- 
tirely practicable  and  proper  to  insure  under  one 
sum  a  plant  or  structure  having  several  structural 
units  or  compartments,  provided  the  highest  rate 
fixed  for  any  one  of  the  units  is  charged;  and  that 
is  precisely  what  was  done  in  this  case. 

To  recapitulate,  by  reason  of  its  connection  in 
structure  and  use  with  the  main  building,  the  tank- 
shed  is  covered  by  the  descriptive  terms  of  the 
policy.  Under  the  practice  and  rules  of  the  defend- 
ant companies  it  was  possible  to  insure  the  main 
[135]  building  and  tank-shed  separately  or  they 
could  be  covered  under  one  siun  in  a  single  policy. 
Some  of  Veatch's  acts,  it  must  be  conceded,  are 
equivocal,  but  none  is  incapable  of  reconcilement 
with  the  theory  of  blanket  coverage.  As  to  the  de- 
fendant companies  there  is  no  direct  evidence  of 
their  intent,  and  while  possibly  they  may  have  ac- 
cepted the  policies  with  the  understanding  of  re- 
stricted coverage,  we  would  scarcely  be  warranted 
in  indulging  such  a  presumption.  The  case  being 
in  that  posture  we  must  give  effect  to  the  letter  of 
the  contracts,  which,  as  we  have  seen,  clearly  ex- 
tends to  the  contents  of  the  tank-shed.  And  if  we 
have  correctly  construed  the  defendants'  insurance 
rules,  the  conclusion  would  not  seem  to  be  harsh  or 
result  in  injustice  to  them,  for  in  that  view,  if  the 
policies  had  been  written  and  reported  with  a  cover- 
age expressly  including  all  of  plaintiff's  vinegar 
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stock  in  both  the  main  building  and  the  tank-shed, 
presumably  they  would  have  been  approved  as  a 
matter  of  course.  The  premium  paid  being  upon 
the  highest  rate  fixed  for  any  imit  or  compartment, 
a  single  coverage  was  ruleable,  and  there  is  no  ap- 
parent reason  why  approval  would  have  been  with- 
held. 

The  pleadings  present  an  issue  touching  the 
amount  of  the  loss,  and  there  was  some  evidence 
upon  the  point ;  it  has  been  but  little  discussed  and 
I  shall  not  undertake  to  review  the  testimony  in 
detail.  The  plaintiff's  testimony  was  to  the  effect 
that  there  was  in  the  tank-shed  at  the  time  of  the 
fire  129,650  gallons  of  vinegar,  and  there  is  no  evi- 
dence to  the  contrary.  Upon  the  conflicting  testi- 
mony as  to  market  price,  I  am  inclined  to  think 
20  cents  a  gallon  a  fair  estimate.  Upon  that  basis 
the  gross  value  of  the  vinegar  in  stock  was  $25,- 
930.00.  It  was  not  destroyed  but  only  injured  by 
the  fire  and  the  conceded  salvage  was  $6369.00  leav- 
ing a  net  loss  of  $19,561.00.  (As  a  coincidence,  I 
have  found  after  making  the  foregoing  computation 
and  referring  to  some  notes  made  at  the  trial,  that 
this  is  the  basis  upon  which  plaintiff  made  settle- 
ment with  other  companies.)  There  was  co-insur- 
ance of  $20,000.00  or  an  aggregate  of  $31,000.00  al- 
together. Making  [136]  the  necessary  computa- 
tion, we  find  that  the  Norwich  share  of  the  loss  is 
$3,155.00  and  the  New  Brunswick  $3,786.00.  Ac- 
cordingly judgments  will  be  given  for  said  amounts 
together  with  interest  thereon  at  the  rate  of  seven 
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per  cent  per  annum  from  October  29,  1921,  to  the 
date  of  the  judgment.     Costs  to  plaintiff. 

Let  judgments  he  prepared  by  counsel  for  plain- 
tiff. 

U.   S.  District  Court,  District  of  Idaho.     Filed 
Aug.  18,  1922.    W.  D.  McReynolds,  Clerk.     [137] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 

Nos.  784  and  785. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

THE  NEW  BRUNSiWICK  FIRE  INSURANCE 
COMPANY,  a  Corporation, 

Defendant, 

and 

LEO  BROTHERS"  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

NORWICH    UNION    FIRE    INSURANCE    SO- 
CIETY, LIMITED,  a  Corporation, 

Defendant. 

Motion  to  Suspend  Entry  of  Judgment  and  for 

Rehearing. 

'Come   now  defendants   and  move   the  Court  to. 
withhold  and  suspend  the  signing  and  entry  of  judg- 
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ment  herein,  and  to  grant  defendants  a  rehearing 
herein. 

Dated  this  31st  day  of  August,  1922. 

OBLAND  &  LEE, 
Moscow,  Idaho. 
E.  EUaENE  DAVIS, 

Spokane,  Wn., 
Attorneys  for  Defendants 

U.  S.  District  Court,  District  of  Idaho.     Filed 
Aug.  31,  1922.    W.  D.  McReynolds,  Clerk.     [138] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

THE  NEW  BRUNSWICK  FIRE  INiSURANCE 
COMPANY,  a  Corporation, 

Defendant, 

and 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 
vs. 

NORWICH    UNION    FIRE    INSURANCE    SO- 
CIETY, LIMITED,  a  Corporation, 

Defendant. 
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Memorandum  upon  Defendants'   Motion  for  Re- 
hearing. 

Sept.  19,  1922. 

FRANK  L.  MOORE,  Attorney  for  Plaintiff. 

ORLAND    &    LEE    and    E.    EUOENE    DAVIS, 
Attorneys  for  Defendants. 

DIETRICH,    District    Judge: 

Without  fully  considering  whether  or  not  such 
a  motion  as  the  defendants  here  present  is  per- 
missible under  the  practice  prevailing  where  a 
jury  trial  has  been  waived,  I  entertain  the  motion 
and  dispose  of  it  upon  its  merits.  To  refresh  my 
recollection  of  the  testimony,  I  have  again  gone 
over  the  record,  but  I  find  in  it  no  substantial  rea- 
son for  changing  the  conclusions  heretofore 
reached.  The  first  contention  urged  is  based  upon 
the  assumption  that  the  number  244  refers  ex- 
clusively to  the  factory  proper,  and  excludes  the 
tank-sheds.  But  such  an  assiunption  begs  the 
question.  If  it  were  not  for  Veatch's  [139] 
relation  to  the  parties  and  his  conduct  with  respect 
to  other  transactions  as  well  as  those  here  involved, 
the  record  would  leave  no  question  that  the  number 
covers  the  entire  plant,  including  the  tank-sheds. 
No  other  number  was  carried  on  the  accredited 
insurance  plat,  and  if,  as  we  have  found,  the  tank- 
sheds  were  physically  connected  with  the  factory 
proper  and  the  whole  constituted  a  single  plant, 
there  would  be  no  more  reason  for  excluding  from  the 
coverage  of  number  244  the  tank-sheds  than  some 
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other  unit  of  the  plant.  In  other  words,  if  the  de- 
fendants had  been  advised  that  the  coverage  of 
policies  written  in  their  name  was  number  244, 
at  the  corner  of  Main  Street  and  C  Street,  their 
natural  conclusion  would  have  been  that  it  cov- 
ered the  entire  plant,  including  the  tank-sheds. 
The  doubt  injected  into  the  cases  arises  not  out 
of  facts  known  to  the  defendant  companies,  but 
because  of  the  use  by  Veatch,  in  writing  some 
other  policies,  of  another  number  to  identify  the 
vinegar-tanks — a  number,  however,  not  upon  the 
iSanborn  map  and  unknown  to  the  defendants. 

The  other  principal  contention  is  that  the  rules 
quoted  in  the  original  decision  from  the  defend- 
ants' Exhibit  18,  are  applicable  only  in  cases 
where  there  has  not  been  a  specific  rating  of  the 
property.  Apart  from  the  testimony  of  the  wit- 
ness Wooley,  called  by  the  defendants,  there  is  no 
basis  of  fact  in  the  record  for  this  contention,  and 
it  is  not  competent  for  a  subordinate  agent  of  a 
litigant  to  define  the  purpose  and  scope  of  a  book 
of  rules  apparently  of  general  application.  If  the 
defendants  had  so  limited  the  use  of  these  rules, 
there  should  be  some  record  of  such  action;  the 
insured  cannot  be  bound  by  a  mere  opinion  given 
at  the  trial  as  to  the  scope  of  the  rules.  And  in 
reason  there  would  seem  to  be  little  basis  for  such 
an  attempted  limitation.  If  under  these  rules 
local  agents  have  the  authority  to  write  a  blanket 
policy,  in  what  manner  and  why  are  they  divested 
of  that  authority  after  specific  ratings  have  been 
made   by   an  agent   especially   appointed  for  the 
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purpose?  [140]  If  such  a  policy  is  not  objection- 
able before  the  special  ratings,  I  am  unable  to  see 
why  it  should  be  outlawed  afterwards.  The  actual 
conditions  remain  the  same,  and  the  risk  or  risks 
continue  to  be  the  same,  and  hence,  if  there  is  any 
substantial  reason  why  the  underwriters  would 
decline  to  accept  a  blanket  policy  upon  such  a 
risk,  it  is  strange  that  they  would  authorize  local 
agents  to  make  the  blanket  rating  but  would  not 
authorize  specially  assigned  agents  to  make  it. 
The  discussion  need  not  be  prolonged.  If,  before 
these  policies  were  written,  the  question  had  been 
put,  whether,  under  the  rules  as  printed  and  the 
other  data  in  the  record,  it  would  be  proper  to 
write  them  with  the  blanket  coverage  contended 
for  by  the  plaintiff,  I  would  have  had  no  hesitation 
in  answering  the  question  in  the  affirmative.  The 
mere  fact  that  the  witness  Veatch  was  not  able 
when  upon  the  witness-stand  to  point  out  under 
just  what  provisions  of  the  rules  the  policies  were 
permissible,  is  not  conclusive.  He  seemed  to  be 
quite  positive  that  such  policies  could  be  written. 
Upon  kindred  points  I  am  not  at  all  sure  that 
I  can  clarify  or  add  to  the  statement  of  my  views 
contained  in  the  original  opinion.  Counsel  reiter- 
ate the  statement  that  two  distinct  risks  cannot  be 
carried  under  the  same  coverage.  The  proposi- 
tion may  be  conceded.  But  tJie  inference  which  is 
drawn  from  it  is  based  upon  an  assumption  that 
there  were  here  two  distinct  risks.  As  we  have 
seen,  from  a  physical  standpoint,  the  whole  vine- 
gar plant  was  an  entirety,  a  single  structure,  and 
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it  was  owned  by  a  single  owner  and  used  for  a 
single  purpose.  Inherently,  therefore,  it  was  in 
its  form  and  attributes  a  single  risk,  just  as  clearly 
as  the  structures  referred  to  in  number  five  of  the 
printed  rules  set  forth  in  full  in  the  original 
opinion.  The  entire  plant  had  but  a  single  en- 
trance, and  upon  the  official  insurance  plat  it  was 
designated,  by  a  single  number.  True,  the  parties 
might,  by  mutual  agreement,  divide  the  entire 
plant  up  and  carry  the  different  portions  as  dis- 
tinct risks.  Hence  the  question  as  treated  in  the 
original  opinion  still  is,  [141]  whether  there 
was  such  a  mutual  agreement.  While  the  conduct 
of  Veatch  may  in  some  respects  be  regarded  as 
equivocal,  and  while  upon  the  whole  the  question 
may  not  be  entirely  free  from  doubt,  I  have  given 
the  entire  record  full  consideration,  and  I  find  no 
reason  for  altering  the  conclusion  stated  in  the 
original  opinion.  The  motion  will  therefore  be 
denied. 

U.  S.  District  Court,  District  of  Idaho.     Filed 
Sep.  19,  1922.    W.  D.  McReynolds,  Clerk.     [142] 


(Title  of  Court  and  Cause.) 

#  784. 

Judgment. 

This  cause  came  on  regularly  for  trial  on  the  19th 

day  of  May,  A.  D.  1922,  and  the  plaintiff  appearing 

by  Frank  L.  Moore,  its  counsel  of  record,  and  the 

defendant  appearing  by  its  counsel  of  record,  E. 
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Eugene  Davis,  Esq.,  and  Orland  &  Lee,  and  a  trial 
by  a  jury  having  been  expressly  waived  by  the 
respective  parties  by  written  stipulation  filed  with 
the  clerk  of  the  above-entitled  court,  the  cause 
was  tried  before  the  Court  sitting  without  a  jury; 
whereupon  witnesses  on  the  part  of  plaintiff  and 
defendant  was  duly  sworn  and  examined  and 
documentary  evidence  was  introduced  by  the  re- 
spective parties,  and  the  evidence  being  closed,  the 
cause  was  submitted  to  the  Court  for  considera- 
tion and  decision,  and  after  due  deliberation  there- 
on, the  Court  files  its  findings  and  decision  in  writ- 
ing, and  orders  that  judgment  be  entered  herein 
in  accordance  therewith  in  favor  of  the  plain- 
tiff. 

WHEREFOEE,  by  reason  of  the  law  and  the 
findings  aforesaid,  it  is  ordered,  adjudged  and  de- 
creed that  the  plaintiff,  Leo  Brothers  Company, 
a  corporation,  do  have  and  recover  of  and  from 
the  defendant,  Norwich  Union  Fire  Insurance 
Societ}^,  Limited,  a  corporation,  the  sum  of  Three 
Thousand  Three  Hundred  Fifty-one  Dollars 
($3351.00),  and  for  plaintiff's  costs  and  disburse- 
ments herein  expended,  taxed  at  $20.55. 

Dated  this  19th  day  of  September,  1922. 

FKANK  S.  DIETRICH, 
■  Judge. 

[Endorsed]:  Filed  Sept.   19,   1922.    W.  D.   Mc- 
Heynolds,  Clerk.     [143] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 

No.  784. 

LEO  BiROTHEBS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, LTD.,  OF  NORWICH  AND  LON- 
DON, ENCTLAND,  a  Corporation, 

Defendant. 

Exceptions  of  Defendant. 

Comes  now  defendant  and  excepts  to  the  de- 
cision of  the  Court  in  the  entry  of  judgment  here- 
in, for  the  reason  that  there  is  no  evidence  to 
support  said  decision  and  judgment  and  said  de- 
cision and  judgment  are  against  the  law  and  the 
facts  in  the  case. 

Defendant  further  excepts  to  the  Court's  fail- 
ure and  refusal  to  make  findings  and  enter  judg- 
ment for  defendant  herein. 

E.  EUOENE  DAVIS, 
iSpokane,  Washington. 
ORLAND   &  LEE, 
Moscow,  Idaho. 
Attorneys  for  Defendant. 
Service  of  the  foregoing  admitted  this  9th  day 
of  October,  1922. 

FRANK  L.  MOORE! 
Attorney  for  Plaintiff. 
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U.  S.  District  Court,  District  of  Idaho.    Mled 
Oct.   16,  1922.     W.  D.  McReynolds,  Clerk.     [144] 


In  the  District  Court  of  the  United  States,  Cen- 
tral Division,  District  of  Idaho. 

No.  784. 

LEO  BROTHERB  COMPANY,  a  Corporation, 

Plaintiff, 
vs. 

NORWICH    UNION    FIRE    INSURANCE    SO- 
.      CIETY,    LIMITED,   OF  NORWICH  AND 
LONDON,   ENGLAND,   a   Corporation, 

Defendant, 

Petition  for  New  Trial. 

Comes  now  defendant  and  petitions  the  Court 
to  vacate  judgment  herein  and  grant  defendant  a 
new  trial,  upon  the  following  grounds: 

I. 

Insufficiency  of  the  evidence  to  justify  a  de- 
cision and  judgment  and  that  said  decision  and 
judgment  are  against  law. 

IL 

Eirror  in  law  occurring  at  the  trial. 

This  application  is  made  upon  the  pleadings 
herein  consisting  of  plaintiff's  complaint  and  de- 
fendant's answer  and  the  judgment  herein,  and 
upon  the  minutes  of  the  Court  which  shall  include 
the  clerk's  minutes  and  any  notes  and  memo- 
randum which  may  have  been  kept  hy  the  Judge 
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and   also   reporter's    transcript   of  his   shorthand 
notes  of  the  evidence  introduced. 

Defendant  specifies  the  following  particulars 
wherein  the  evidence  is  insufficient  to  justify  the 
decision  or  sustain  the  judgment: 

(a)  The  evidence  is  insufficient  and  there  is 
no  evidence  to  establish  in  any  manner,  or  tend  to 
establish  any  liability  on  the  part  of  the  defend- 
ant, as  insurer,  for  the  loss  of  the  property  in 
question. 

(b)  The  evidence  is  insufficient  and  there  is  no 
evidence  to  establish  any  contract  of  insurance 
with  defendant  covering  the  property  destroyed 
by  fire.     [145] 

(c)  The  evidence  is  insufficient  and  there  is 
no  evidence  to  sustain  a  decision  that  the  prop- 
perty  destroyed  by  fire  was  included  within  the 
description  of  the  property  insured  by  the  con- 
tract in  question. 

(d)  The  evidence  is  insufficient  and  there  is  no 
evidence  to  establish,  or  tend  to  establish,  the 
fact  that  the  property  destroyed  by  fire  was  lo- 
cated, situated  or  contained  in  the  building  de- 
scribed in  said  contract  of  insurance  as  located  at 
#244  on  the  east  side  of  Main  iStreet  between  A 
and  C  Streets  in  Moscow,  Idaho. 

(e)  The  evidence  is  insufficient  and  there  is  no 
evidence  to  establish,  or  tend  to  establish,  the  fact 
that  the  property  destroyed  by  fire  was  located, 
situated  or  contained  in  the  building  described  in 
said  contract  of  insurance  as  located  in  Block  102', 
#244  Sanborn's  fire  map  of  Moscow,  Idaho. 
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(f)  The  evidence  is  insufficient  and  there  is  no 
evidence  to  establish  the  fact  that  the  property 
destroyed  by  fire  was  the  property  agreed  to  be  in- 
sured by  the  contract  of  the  parties. 

(g)  The  evidence  is  insufficient  and  there  is  no 
evidence  to  establish,  or  tend  to  establish,  the  fact 
that  the  property  destroyed  by  fire  was  situated 
or  located  in  any  building  agreed  upon  between 
the  parties  as  the  building  wherein  the  insured 
property  was  to  be  located. 

(h)  The  evidence  is  insufficient  and  there  is 
no  evidence  to  establish,  or  tend  to  establish,  the 
fact  that  on  account  of  the  destruction  of  any 
property  belonging  to  plaintiff  this  defendant  be- 
came, or  is  liable  to,  or  is  owing  plaintiff  the  sum 
of  $3351.00,  or  any  other  sum. 

(i)  The  evidence  is  insufficient  and  there  is  no 
evidence  to  establish,  or  tend  to  establish,  that  de- 
fendant agreed  to  insure  any  property  located  or 
contained  in  the  building  used  as  storage  for  vine- 
gar-tanks and  their  contents.     [146] 

(j)  The  evidence  is  insufficient  and  there  is  no 
evidence  or  disputed  questions  of  fact  upon  which 
the  finding  or  decision  can  be  based  to  establish, 
or  tend  to  establish,  that  defendant  ever  entered 
into  any  contract  of  insurance  with  plaintiff  to 
insure  it  against  the  loss  of  the  property  de- 
stroyed. 

(k)  The  evidence  is  insufficient  to  justify  the 
decision  and  judgment  in  that  the  evidence  shows 
without  dispute,  that  the  parties  to  the  contract 
of  insurance  agreed  that  the  building  referred  to  as 
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the  factory  proper  and  the  building  referred  to  as 
the  vinegar  tank-sheds  were  two  separate  and  dis- 
tinct risks  and  two  separate  and  distinct  subjects 
of  insurance. 

(1)  The  decision  and  judgment  is  against  law 
in  that  there  is  no  fact  or  inference  therefrom  to 
support  the  finding  that  the  property  destroyed 
by  fire  was  included  within  any  contract  of  insur- 
ance entered  into  between  plaintiff  and  defendant. 

Defendant  specifies  the  following  particular  er- 
rors of  law  relied  upon: 

The  Court  erred  in  construing  the  agreement  of 
the  parties  as  a  contract  for  the  insurance  of  the 
contents  of  the  building  referred  to  as  the  vinegar 
tank-shed. 

The  Court  erred  in  denying  defendant's  motion 
for  judgment  at  the  close  of  plaintiff's  case. 

The  Court  erred  in  refusing  to  make  findings  in 
favor  of  defendant  as  requested  at  the  close  of  the 
entire  case. 

The  Court  erred  in  deciding  the  issues  in  :Cavor 
of  plaintiff. 

The  Court  erred  in  entering  judgment  in  favor 
of  plaintiff. 

E.  EUGENE  DAVIS, 

Spokane,  Washington, 
WM.  E.  LEE, 

Moscow,  Idaho, 
Attorneys  for  Defendant. 
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Due  and  legal  service  of  the  foregoing  petition 
for  new  trial,  by  receipt  of  true  copy,  admitted  this 
10th  day  of  Oct.  1922. 

FRANK  L.  MOORE, 
Attorney  for  Plaintiff. 

IT.  S,  District  Court,  District  of  Idaho.  Filed 
Oct.  16,  1922.     W.  D.  McReynolds,  Clerk.     [147] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 

No.  784. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

NORWICH    UNION    FIRE    INlSURANCE    SO- 
CIETY, a  Corporation. 

Defendant. 

Order  Denying  New  Trial. 

Defendant's  petition  for  new  trial  having  been 
submitted  by  written  stipulation,  upon  considera- 
tion, 

IT  IS  ORDERED  that  said  petition  be  and  the 
same  is  hereby  denied. 

Dated  this  19th  day  of  June,  1923. 

FRANK  S.  DIETRICH, 

Judge. 

U.  S.  District  Court,  District  of  Idaho.  Filed 
Jun.  19,  1923.    W.  D.  McReynolds,  Clerk.     [148] 
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In  the  District  Court  of  the  United  States,  Cen- 
tral Division,  District  of  Idaho. 

No.  784. 

LEO   BR0THEK8  COMPANY,   a  Corporation, 

Plaintife, 

vs. 

NORWICB  UNION  FIRE  INSURANCE  SO- 
CIETY, LIMITED,  OF  NORWICH  AND 
LONDON,  ENGLAND,  a  Corporation, 

Defendant. 

Petition  for  Writ  of  Error. 

The  defendant,  Norwich  Union  Fire  Insurance 
Society  of  Norwich  and  London,  England,  a  cor- 
poration, feeling  itself  aggrieved  by  the  decision 
and  judgment  entered  thereon  in  the  above-en- 
titled cause,  comes  now,  by  its  attorneys,  and  pe- 
titions this  Honorable  Court  and  the  Honorable 
Frank  S.  Dietrich,  Judge  thereof,  for  an  order 
allowing  it  to  prosecute  a  writ  of  error  to  the  Hon- 
orable United  iStates  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit,  under  and  in  accordance  to 
the  laws  of  the  United  States  in  that  behalf  made 
and  approved  and  also  that  an  order  be  made  fix- 
ing the  amount  of  security  which  the  defendant 
shall  give,  and  furnish  upon  said  writ  of  error, 
and  that  the  judgment  heretofore  rendered  be 
superseded  and  stayed  pending  the  determination 
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of  said  cause  in  the  Honorable  Circuit  Court  of 
Appeals. 

C.  J.  ORLAND, 

Moscow,  Idaho, 
E.  EUOENE  DAVIS, 

Spokane,  Wn., 
Attorneys  for  Defendant. 

U.  S.  District  Court,  District  of  Idaho.     Filed 
Aug.  17,  1923.    W.  D.  McReynolds,  Clerk.     [149] 


In  the  District  Court  of  the  United  States,  Central 
Division,  District  of  Idaho. 

No.  784. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, LIMITED,  OF  NORWICH  AND 
LONDON,   ENGLAND,  a   Corporation, 

Defendant. 

Assignments  of  Error. 

Comes  now  the  above-named  defendant  by  its  at- 
torneys, and  files  the  following  assignments  of 
error  upon  which  it  will  rely  upon  its  prosecu- 
tion of  writ  of  error  in  the  above-entitled  cause 
from  that  certain  judgment  made  by  this  Honorable 
Court  on  the  19th  day  of  September,  1922 : 

I. 

That  the  United  States  District   Court  for  the 
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District  of  Idaho  erred  in  deciding  that  the  prop- 
erty destroyed  by  fire  was  insured  under  the  policy 
of  insurance  sued  on  in  the  plaintiffs'  complaint. 

II. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  denying  the  defendant's 
motion  for  judgment  at  the  close  of  plaintiff's  case. 

III. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  denying  defendant's 
motion  for  judgment  at  the  close  of  the  entire  case. 

IV. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  refusing  to  make  findings 
for  defendant  as  requested  at  the  close  of  the  entire 
case.     [150] 

V. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  entering  judgment  for 
plaintiff  in  any  sum. 

VI. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  deciding  that  there  was 
any  evidence  or  inference  therefrom  that  the  prop- 
erty destroyed  was  located  or  contained  in  the  build- 
ing described  in  the  policy  sued  on  as  Block  102, 
No.  244,  Sanborn  Map. 

VII. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  construing  the  agreement 
of  the  parties  as  a  contract  of  insurance  of  the 
contents  of  the  building  known  as  "Vinegar  Tank 
Shed"  referred  to  as  Risk  240. 
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VIII. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  deciding  that  the  building 
the  contents  of  which  were  destroyed,  was  the  same 
building  or  part  thereof,  as  the  building  known 
and  described  as  No.  244,  Block  102,  Sanborn  Map. 

IX. 
That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  not  deciding  that  the  two 
buildings  were  separate  and  distinct  risks  and  that 
the  building  and  contents  destroyed  were  not  in- 
sured under  the  contract  of  insurance  sued  on  in 
plaintiff's  complaint. 

C.  J.  ORLAND, 

Moscow,  Idaho. 
E.  EUGENE  DAVIS, 

Spokane,  Wn., 
Attorneys  for  Defendant  (Plaintiff  in  Error). 

U.  S.  District  Court,  District  of  Idaho.  Filed 
Aug.  17,  1923.     W.  D.  McReynolds  Clerk.     [151] 


In  the  District  Court  of  the  United  States  Central 
Division,   District  of  Idaho. 

No.  784. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 
vs. 
NORWICH    UNION    FIRE    INSURANCE    SO- 
CIETY,   LIMITED,    OF    NORWICH    AND 
LONDON,   ENGLAND,   a   Corporation, 

Defendants. 


vs.  Leo  Brothers  Company.  175 

Order  Allowing  Writ  of  Error. 

Upon  motion  of  E.  Eugene  Davis  and  C.  J.  Or- 
land  for  the  above-named  defendant,  and  upon 
filing  a  petition  for  a  writ  of  error  and  assignment 
of  errors  as  required  by  law,  it  is  hereby 

ORDERED  that  a  writ  of  error  be  and  the  same 
is  hereby  allowed  to  have  reviewed  in  the  Honorable 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  the  judgment  entered  herein;  and  it 
is  further  ordered  that  the  amount  of  bond  on  said 
writ  of  error  is  hereby  fixed  at  the  sum  of  Five 
Hundred  ($500.00)  Dollars,  to  be  given  by  the  de- 
fendant. 

IN  WITNESS  WHEREOF  the  above  order  is 
granted  and  allowed  this  18th  day  of  August,  1923. 

FRANK  S.  DIETRICH, 

Judge. 

U.  S.  District  Court,  District  of  Idaho.  Filed 
Aug.  18,  1923.     W.  D.  McReynolds,  Clerk.     [152] 


In  the  District  Court  of  the  United  States,  Central 
Division,   District  of   Idaho. 

No.  784. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, LIMITED,  OF  NORWICH  AND 
LONDON,  ENGLAND,   a  Corporation, 

Defendant. 
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Bond  on  Writ  of  Error. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 

that  we,  Norwicli  Union  Fire  Insurance  Society, 
Limited,  a  corporation,  as  principal,  and  United 
States  Fidelity  and  Guaranty  Company,  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Mary- 
land and  authorized  to  transact  business  as  surety  in 
the  State  of  Idaho,  are  held  and  firmly  bound  unto 
Leo  Brothers  Company,  plaintiff  in  the  above  action, 
in  the  sum  of  Five  Hundred  Dollars,  for  which  sum 
well  and  truly  to  be  paid  to  said  Leo  Brothers  Com- 
pany, its  successors  or  assigns,  we  bind  ourselves, 
our  and  each  of  our  successors  and  assigns  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  5th  day  of 
September,  A.  D.  1923. 

The  condition  of  this  obligation  is  such  that 
whereas,  the  above-named  defendant,  Norwich 
Union  Fire  Insurance  Society,  Limited,  a  corpora- 
tion, has  sued  out  a  writ  of  error  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, to  reverse  the  judgment  in  the  above-entitled 
cause  made  and  entered  by  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  Central 
Division,  and 

WHEREAS,  the  said  Norwich  Union  Fire  In- 
i^urance  Society,  Limited,  a  corporation,  desires  to 
supersede  said  judgment  and  stay  the  issuance  of 
execution  thereon  pending  the  determination  [153] 
of  said  cause  in  the  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit; 
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NOW,  THEREFORE,  the  condition  of  this  obli- 
gation is  such  that  if  the  above-named  Norwich 
Union  Fire  Insurance  Society,  Limited,  a  corpora- 
tion, shall  prosecute  said  writ  of  error  to  effect  and 
pay  all  necessary  costs  and  damages  awarded  against 
it,  including  the  full  amount  of  said  judgment 
and  interests,  if  it  shall  fail  to  make  good  its  plea, 
then  this  obligation  shall  be  void,  else  to  remain 
in  full  force  and  virtue. 

NORWICH  UNION  FIRE   INSURANCE 
SOCIETY,  LIMITED. 

By  E.  EUGENE  DAVIS, 

Its  Attorney. 
Approved  this  5th  day  of  September,  A.  D.  1923. 
FRANK  S.  DIETRICH, 

Judge. 
UNITED  STATES  FIDELITY  &  GUAR- 
ANTY COMPANY. 

By  HENRY  WHITSON, 

Attorney-in-Fact. 

U.  S.  District  Court,  District  of  Idaho.  Filed 
Aug.  18,  1923.     W.  D.  McReynolds,  Clerk.     [154] 
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In  the  District  Court  of  the  United  States,  Central 
Division,  District  of  Idaho. 

No.  784. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, LIMITED,  OF  NORWICH  AND 
LONDON,   ENGLAND,   a   Corporation, 

Defendant. 

Writ  of  Error. 

United  States  of  America, — ss. 
The  President  of  the  United  States  to  the  Honor- 
able^ the  Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  North- 
ern Division,  GREETING: 
Because  in  the  records  and  proceedings,  as  also 
in  the  rendition  of  the  judgment,  of  a  plea  which 
is  in  the  said  District  Court  before  you,  or  some 
of  you,  between  the  Norwich  Union  Fire  Insurance 
Society,  Limited,  plaintiff  in  error  and  Leo  Bro- 
thers Company,  defendant  in  error,  a  manifest  error 
hath  happened  to   the   great  damage   of  the   said 
Norwich  Union  Fire  Insurance  Society,  Limited,  a 
corporation,  the  plaintiff  as  by  its  petition  herein 
appears : 

That  being  willing  that  error,  if  any  hath  hap- 
pened, should  be  duly  corrected  and  full  and  speedy 
justice  be  done  to  the  parties  aforesaid,  in  this  be- 
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half  do  command  you,  if  judgment  be  therein  given, 
that  then  under  your  seal,  distinctly  and  openly 
you  send  the  record  and  proceedings  aforesaid, 
with  all  things  concerning  the  same,  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  together  with  this  writ,  so  that  you  have 
the  same  at  the  city  of  San  Francisco  in  the  State 
of  California  within  thirty  days  from  the  date 
hereof,  in  the  said  Circuit  Court  of  Appeals,  that 
the  records  and  proceedings  aforesaid  being  in- 
spected, the  said  Circuit  Court  of  Appeals  may 
cause  to  be  done  further  therein  to  correct  that 
error,  what  of  right  and  according  to  law  and 
[155]  customs  of  the  United  States  should  be 
done. 

WITNESS  the  Honorable  WILLIAM  HOW- 
ARD TAFT,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States,  and  the  seal  of  this  Court 
this  5th  day  of  Sept.,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  twenty-three. 

[Seal]  W.  D.  McREYNOLDS, 

Clerk  of  the  District  Court  of  the  United  States 
for  the  District  of  Idaho,  Northern  Division. 

Allowed  by 

FRANK  S.  DIETRICH, 

District  Judge. 

U.  S.  District  Court,  District  of  Idaho.  Filed 
Sept.  5,  1923.     W.  D.  McReynolds,   Clerk.     [156] 
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In  the  District  Court  of  the  United  States,  Central 
Division,   District  of  Idaho. 

No.  784. 

LEO  BROTHEES  COMPANY,  a  Corporation, 

Plaintiff, 
vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, LIMITED,  OF  NORWICH  AND 
LONDON,   ENGLAND,  a  Corporation, 

Defendant. 

Citation  on  Writ  of  Error. 

United  States  of  America, — ss. 

The  President  of  the  United  States  of  America  to 

Leo  Brothers   Company,   Defendant  in  Error, 

GREETINGS : 
You  are  cited  and  admonished  to  be  and  appear 
in  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  at  the  courtroom  of  said  court 
in  the  city  of  San  Francisco  and  State  of  California, 
within  thirty  days  from  the  date  of  this  citation, 
pursuant  to  a  writ  of  error  on  file  in  the  clerk's 
office  of  the  District  Court  of  the  United  States 
in  and  for  the  District  of  Idaho,  Central  Division, 
wherein  the  Norwich  Union  Fire  Insurance  So- 
ciety, Limited,  a  corporation,  is  plaintiff  in  error, 
and  Leo  Brothers  Company  is  defendant  in  error, 
to  show  cause,  if  any  there  be,  why  the  judgment 
in  said  writ  of  error  mentioned  should  not  be  cor- 
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rected  and  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

WITNESS,  the  Honorable  WILLIAM  H.  TAFT, 
Chief  Justice  of  the  United  States,  this  5th  day  of 
September,  1923. 

FRANK  S.  DIETRICH, 
United  States  District  Judge. 
[Seal]        Attest:        W.  D.  McREYNOLDS, 

Clerk. 

■Service  of  the  foregoing  Citation  admitted  and  a 
true  copy  thereof  received  this  18th  day  of  Sep- 
tember, 1923,  all  other  service  and  return  hereby 
waived. 

FRANK  L.  MOORE, 
Attorney  for  Plaintiff. 

U.  S.  District  Court,  District  of  Idaho.  Sep.  22, 
1923.  W.  D.  McReynolds,  Clerk.  M.  Franklin, 
Deputy.     [157] 


In  the  District  Court  of  the  Second  Judicial  District 
of  the  State  of  Idaho,  in  and  for  Latah  County. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

THE  NEW  BRUNSWICK  FIRE  INSURANCE 
COMPANY,  a  Corporation, 

Defendant. 

Complaint. 

Comes   now  the   above-named  plaintiff,   and   for 
cause  of  action  against  the  defendant,  alleges: 
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I. 

That  at  all  the  times  herein  mentioned  the  plain- 
tiff has  been  and  now  is  a  corporation  organized 
under  the  laws  of  the  State  of  Idaho  with  its 
principal  place  of  business  and  head  office  in  Mos- 
cow, Latah  County,  Idaho,  and  has  been  and  now  is 
engaged  in  the  operation  of  a  cider  and  vinegar 
plant  and  has  been  and  now  is  manufacturing  cider 
and  vinegar,  at  Moscow,  Idaho. 

II. 

That  at  all  times  herein  mentioned  the  defend- 
ant has  been  and  now  is  a  corporation  organized 
under  the  laws  of  New  Jersey,  with  its  principal 
place  of  business  and  head  office  in  New  Bruns- 
wick, New  Jersey,  and  has  been  and  now  is  engaged 
in  the  general  fire  insurance  business  and  has  been 
and  now  is  authorized  to  conduct  its  said  business 
in  the  United  States  and  plaintiff  is  informed  and 
believes  and  upon  such  information  and  belief,  al- 
leges the  truth  to  be  that  the  defendant  has  com- 
plied with  all  the  laws  of  the  State  of  Idaho  re- 
garding foreign  corporations  and  fire  insurance 
companies  doing  business  in  the  State  of  Idaho  and 
has  been  and  now  is  authorized  to  conduct  and  carry 
on  its  said  business  within  the  State  of  Idaho,  and 
to  make  and  enter  into  contracts  of  indemnity 
against  loss  by  fire  and  issue  and  deliver  fire  in- 
surance policies  in  conformity  with  and  agreeable  to 
the  laws  of  the  State  of  Idaho.     [158] 

III. 

That  at  all  times  herein  mentioned,  Fred  Veatch 
and  M.  J.  Veatch  have  been  and  now  are  copartners 
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doing  business  at  Moscow,  Latah  County,  Idaho, 
under  the  name  and  style  of  Veatch  Realty  Co.,  and 
that  said  copartnership  has  been  and  now  is  en- 
gaged in  the  business  of  writing  fire  insurance. 

IV. 

That  during  all  the  times  herein  mentioned,  the 
said  Veatch  Realty  Co.  has  been  and  now  is  the 
duly  appointed  and  authorized  agent  of  the  defend- 
ant at  Moscow,  Latah  County,  Idaho,  and  is  author- 
ized as  such  agent  to  make,  issue  and  deliver  to 
patrons  of  defendant  its  policies  of  insurance,  in- 
demnfying  against  loss  by  fire. 

V. 

That  the  buildings  and  premises  in  which  plain- 
tiff has  been  and  now  is  conducting  and  carrying 
on  its  said  business  are  located  at  the  southeast 
corner  of  the  intersection  of  Main  and  C  Streets 
in  Moscow,  Idaho,  and  that  upon  the  twenty-eighth 
day  of  July,  1920,  and  while  plaintiff  was  the  owner 
of  said  building  and  the  contents  thereof,  the  de- 
fendant acting  by  its  duly  authorized  agent,  Veatch 
Realty  Co.,  did,  upon  the  consideration  of  the 
stipulations  therein  named,  and  of  $150.00  premium 
thereon,  make,  execute  and  deliver  to  the  plaintiff 
its  policy  of  insurance.  No.  911476,  whereby  it,  the 
defendant,  did  insure  plaintiff,  for  the  term  of  one 
year  from  the  twenty-eighth  day  of  July,  1920,  at 
noon,  to  the  twenty-eighth  day  of  July,  1921,  at 
noon,  against  any  direct  loss  of  merchandise  of 
every  description,  consisting  principally  of  cider 
vinegar,  or  any  damage  thereto,  by  fire,  in  an 
amount  not  exceeding  $6,000.00  while  contained  in 
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said  building,  and  which  said  building  is  described 
in  said  policy  of  insurance  as  located  at  No.  244 
on  the  southeast  corner  of  Main  and  "C"  Streets, 
in  Moscow,  Idaho,  and  as  being  located  in  Block  102, 
No.  244 — "D,"  according  to  Sanborn's  Fire  Insur- 
ance map  of  Moscow,  Idaho,  and  that  said  building 
was  described  in  said  policy  of  insurance  as  a 
three-story,  composition  [159]  roof,  brick  and 
one-story  frame  building  and  its  additions  of  like 
construction  communicating  and  in  contact  there- 
with. That  a  true  and  correct  copy  of  said  policy 
of  insurance  is  hereunto  attached  and  made  a  part 
hereof  and  plaintiff  asks  that  in  all  proceedings 
herein,  said  policy  of  insurance  may  be  read  and 
all  its  terms  and  conditions  be  considered  with  the 
same  force  and  effect  as  if  the  legal  effect  thereof 
were  pleaded  herein  by  affirmative  allegations. 

VI. 

That  said  policy  of  insurance  so  executed  and 
delivered  to  the  plaintiff  permitted  other  concur- 
rent insurance  upon  said  building,  and  said  de- 
fendant did  thereby  promise  and  agree  that  in 
the  event  of  the  direct  loss  of  or  damage  to 
said  merchandise  while  contained  in  said  building 
by  fire,  it  would  pay  plaintiff  its  share  or  portion 
thereof. 

VII. 

That  long  prior  to  July  6th,  1921,  plaintiff  paid  to 
defendant  and  defendant  has  accepted  and  received 
from  plaintiff  the  said  consideration  for  said  policy 
of  insurance,  to  wit,  the  sum  of  $150.00  the  premium 
thereon. 
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VIII. 

That  after  the  issuance  and  delivery  of  said 
policy  of  insurance  to  plaintiff,  as  above  set  forth, 
and  on  or  about  the  6th  day  of  July,  1921,  and  while 
plaintiff  was  the  owner  thereof,  said  building  was 
partially  destroyed,  and  the  merchandise  contained 
therein,  consisting  principally  of  cider  vinegar, 
was  wholly  destroyed  by  fire,  for  the  origin  of 
which  plaintiff  was  in  no  way  or  manner  responsi- 
ble, and  that  when  so  destroyed  by  fire  there  was 
other  concurrent  insurance  upon  said  merchandise 
under  certain  policies  of  insurance  issued  by  other 
companies  in  the  amount  of  $25,000.00  and  that 
plaintiff's  loss  upon  said  fire,  amounted  to  $31,- 
116.00,  and  that  the  amount  thereof  for  which  the 
defendant  became  and  now  is  liable  to  and  is  now 
owing  plaintiff  imder  its  said  Policy  of  Insurance 
No.  911476,  is  $6,000.00.     [160] 

IX. 

That  upon  the  occurrence  of  said  fire  the  plaintiff 
gave  the  defendant  immediate  notice  of  the  loss 
thereby  in  writing  and  within  sixty  days  after  the 
fire,  rendered  a  statement  to  the  defendant,  signed 
and  sworn  to  by  plaintiff,  stating  the  knowledge 
and  belief  of  plaintiff  as  to  the  time  and  origin  of 
said  fire,  the  interest  of  plaintiff  in  the  property 
and  the  amount  of  loss  thereon,  all  other  insurance 
covering  said  merchandise  or  any  part  thereof,  and 
a  copy  of  all  the  descriptions  and  schedules  in  all 
policies  thereon,  by  whom  and  for  what  purpose 
the  said  building  and  the  several  parts  thereof  were 
occupied   at   the   time   of   said   fire    and   complied 
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with  all  the  terms  and  conditions  in  said  policy  of 
insurance  contained  by  it  to  be  kept  and  performed 
in  case  of  a  loss  thereof  or  injury  thereto  by  fire. 

X. 

That  it  is  provided  in  said  policy  of  insurance 
that  the  sum  for  which  defendant  is  liable  pursuant 
to  said  policy,  shall  be  payable  sixty  days  after 
due  notice  and  proof  of  loss,  that  this  plaintiff 
gave  said  notice  required  by  the  terms  of  said 
policy  and  made  said  proof  of  loss  and  delivered 
the  same  to  the  defendant  on  the  29th  day  of 
August,  1921,  and  more  than  sixty  days  have  elapsed 
since  making  said  proof  of  loss  as  required  by  the 
terms  of  said  policy,  and  that  the  defendant  has 
not  paid  its  said  loss  to  the  plaintiff,  or  any  part 
or  portion  thereof. 

XI. 

That  by  reason  of  the  premises  plaintiff  alleges 
that  the  defendant  is  indebted  to  the  plaintiff  in 
the  sum  of  $6000,  with  interest  thereon  from  Octo- 
ber 29th,  1921,  at  the  rate  of  7%  per  annum,  no 
part  of  which  has  been  paid. 

WHEREFORE,  plaintiff  prays  judgment 
against  the  defendant  for  the  sum  of  $6000.00  with 
interest  thereon  from  and  after  the  29th  day  of 
October,  1921,  until  the  entry  of  judgment  herein, 
at  the  rate  of  seven  per  cent  per  annum,  and  for 
its  costs  and  disbursements  [161]  herein  sus- 
tained. 

FRANK  L.  MOORE, 
Attorney  for  Plaintiff,  Residing  at  Moscow,  Idaho. 

(Duly  verified.)     [162] 
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Exhibit  ''A." 

STANDARD     FIEE      INSURANCE      POLICY 
STOCK  COMPANY. 

No.  911476. 

THE  NEW  BRUNSWICK  FIRE  INSURANCE 

COMPANY 

New  Brunswick,  N.  J. 

PACIFIC  DEPARTMENT 

San  Francisco. 
Wm.  W.  Alverson,  Manager. 
Organized  1826. 
Amount  $6000.00  Rate  250  Premium  $150.00 
IN  CONSIDERATION  of  the  stipulations 
herein  named  and  of  One  Hundred  Fifty  and 
no/100  Dollars  premium,  does  insure  LEO 
BROTHERS  COMPANY,  for  the  term  of  One 
Year  from  the  Twenty-eighth  day  of  July,  1920,  at 
noon  to  the  twenty-eighth  day  of  July,  1921,  at 
noon,  against  ALL  DIRECT  LOSS  OR  DAMAGE 
BY  FIRE,  except  as  hereinafter  provided,  to  an 
amount  not  exceeding  SIX  THOUSAND  AND  No. 
100  Dollars,  to  the  following  described  property 
while  located  and  contained  as  described  herein, 
and  now  elsewhere,  to  wit: 

Standard  Forms  Bureau  Form  367  (May  1918). 
MERCHANDISE  AND  FIXTURES  FORM. 
On  the  following  described  property,  all  situate 
No.  244  on  the  Southeast  corner  of  Main  and  "C" 
Streets,  in  Moscow,  Idaho: 
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*  $6000.00    On  merchandise  of  every  description, 

consisting  principally  of  Cider  Vine- 
gar manufactured  or  in  process  of 
manufacture,  and  on  materials  from 
manufacturing  same,  including  pack- 
ages, labels,  cases,  boxes  and  all 
wrapping  and  packing  materials, 
being  the  property  of  insured  or  sold 
but  not  removed;  and  (PROVIDED 
the  insured  shall  be  liable  by  law  for 
loss  or  damage  thereto  or  shall  have 
specifically  assumed  liability  there- 
for) this  insurance  shall  also  cover 
merchandise  held  in  trust,  or  on 
commission,  or  left  for  storage  or  re- 
pairs ;  all  only  while  contained  in  the 
three  story  comp.  roof,  brick  &  one 
story  frame  building  and  its  addi- 
tions (if  any)  of  like  construction 
communicating  and  in  contact  there- 
with, situate  as  above. 

*  2     $Nil       On  store,  office  and  workshop  furniture 

and  fixtures  and  equipment;  and  on 
awnings,  implements,  signs  and  tools ; 
and  on  supplies  incidental  to  the 
business  of  insured  not  described 
under  item  1  above;  all  only  while 
contained  in,  on  or  attached  to  above 
described  building  and  its  additions 
(if  any)  of  like  construction  com- 
municating and  in  contact  therewith. 
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*  3     $M1      On    

*  4    $Nil      On    

*  No  insurance  attaches  under  any  of  the  above 
items  unless  a  certain  amount  is  specified  and  in- 
serted in  the  blank  immediately  preceding  the  item. 

Loss  or  damage  for  which  insured  shall  be  liable 
by  law,  or  for  which  insured  shall  have  specifically 
assumed  liability,  under  item  1  above,  shall  be  ad- 
justed with  and  payable  to  the  insured  named  in 
this  policy. 

"Restriction  in  Case  of  Specific  Insurance." 
No  article  or  piece  of  personal  property  separately 
insured  for  a  specific  amount  under  [163]  this,  or 
any  other  policy,  is  covered  by  this  policy  except  for 
such  specified  amount,  if  any,  named  herein;  nor 
shall  this  company  be  liable  for  loss  to  merchandise 
of  others  for  which  the  insured  is  liable  by  law  or 
shall  have  specifically  assumed  liability,  on  which 
insurance  is  carried  by  or  in  the  name  of  others 
than  the  insured  named  in  this  policy. 

"SIDEWALK  CLAUSE."  It  is  understood 
that  property  above  described  is  also  covered  under 
its  respective  items,  on  sidewalks,  platforms  and 
alleyways  pertaining  to  above  described  building, 
only  while  in  daily  transit  to  and  from  said  build- 
ing. 

Other  insurance  permitted. 

The  provisions  printed  on  the  back  of  this  form 
are  hereby  referred  to  and  made  a  part  hereof. 
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Attached  to  Policy  No.  911476  of  the  New  Bruns- 
wick Agency  at  Moscow,  Idaho.  Dated  July  28, 
1920. 

Insurance  Map. 
Sheet  4. 
Block  102. 
No.  244. 

VEATCH  REALTY  CO., 

Agent. 

For  other  provisions  see  reverse  side  of  this  rider. 
Provisions  Referred  to  in  and  Made  A  Part  of  This 
Rider  (367): 

"PERMITS."  Permission  granted  to  make  al- 
teration or  repairs  to  the  above  huilding  without 
limit  of  time,  and  to  build  additions,  and  if  of  like 
construction  and  communicating  and  in  contact 
therewith,  this  policy  shall  cover  in  same  under  its 
respective  items ;  permission  also  granted  to  do  such 
woik  in  said  building  as  the  nature  of  the  occupancy 
may  require;  to  work  at  any  and  all  times;  and, 
when  not  in  violation  of  law  or  ordinance,  to  gener- 
ate illuminating  gas  or  vapor,  and  to  keep  and  use 
the  necessary  quantities  of  all  articles,  things  and 
materials  incidental  to  the  business  conducted 
therein  and  for  the  operation  of  said  building,  it 
being  warranted  by  insured  that  no  artificial  light 
(other  than  incandescent  electric  light)  be  per- 
mitted in  the  room  when  the  reservoir  of  any  ma- 
chine or  device  using  petroleum  or  any  of  its 
products  of  greater  inflammability  than  kerosene 
oil  is  being  filled  or  drawn  on.  A  breach  of  this 
warranty    suspends    this    insurance    during    such 
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breach.  But  notwithstanding  anything  here  con- 
tained, the  use,  keeping,  allowing,  or  storing  on  the 
within  described  premises  of  dynamite,  fireworks, 
Greek  fire,  gimpowder  in  excess  of  fifty  pounds, 
nitro  glycerine  or  other  explosives  is  prohibited  and 
shall  wholly  suspend  this  policy  during  the  period 
such  use,  keeping,  allowing  or  storing  shall  con- 
tinue unless  a  specific  permit  therefor  is  attached 
to  this  policy. 

"LIGHTNINU  CLAUSE."  This  policy  shall 
cover  any  direct  loss  or  damage  by  lightning  (mean- 
ing thereby  the  commonly  accepted  use  of  the  term 
''lightning"  and  in  no  case  to  include  loss  or  dam- 
age by  cyclone,  tornado  or  windstorm)  and  not  ex- 
ceeding the  sum  insured  nor  the  interest  of  the  in- 
sured in  the  property,  and  subject  in  all  other 
respects  to  the  terms  and  conditions  of  this  policy; 
provided,  however,  that  if  there  shall  be  any  other 
insurance  on  said  property  this  company  shall  be 
liable  only  pro  rata  with  such  other  insurance  for 
any  direct  loss  by  lightning  whether  such  other  in- 
surance be  against  direct  loss  by  lightning  or  not. 

' '  ELECTRICAL  EXEMPTION  CLAUSE. ' ' 
If  dynamos,  wiring,  lamps,  motors,  switches  or 
other  electrical  appliances  or  devices  are  insured  by 
this  policy,  this  insurance  shall  not  cover  any  im- 
mediate loss  or  damage  to  dynamos,  exciters,  lamps, 
motors,  switches,  or  any  other  apparatus  for  gener- 
ating, utilizing,  testing,  regulating,  or  [164]  dis- 
tributing electricity,  caused  directly  by  electric 
currents  therein  whether  artificial  or  natural. 
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This  policy  is  made  and  accepted  subject  to  the 
foregoing  stipulations  and  conditions,  and  to  the 
following  stipulations  and  conditions  printed  on 
back  hereof,  which  are  hereby  specially  referred  to 
and  made  a  part  of  this  policy,  together  with  such 
other  provisions,  agreements  or  conditions  as  may 
be  endorsed  hereon  or  added  hereto;  and  no  officer, 
agent  or  other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  condition  of 
this  Policy  except  such  as  by  the  terms  of  this 
Policy  may  be  the  subject  of  agreement  endorsed 
hereon  or  added  hereto;  and  as  to  such  provisions 
s<and  conditions  no  officer,  agent  or  representative 
shall  have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless  such 
waiver,  if  any,  shall  be  written  upon  or  attached 
hereto,  nor  shall  any  privilege  or  permission  affect- 
ing the  insurance  under  this  Policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached. 

IN  WITNESS  WHEREOF,  THIS  COMPANY 
HAS  EXECUTED  and  attested  these  presents; 
but  this  policy  shall  not  be  valid  miless  counter- 
signed by  the  duly  authorized  agent  of  the  company 
at  Moscow,  Idaho. 

GEO.  A.  VIEHMANN, 
President. 


CHAS.  D.  ROSS, 
Secretary. 
COUNTERSIONED 

28th  day  of  July,  1920. 


at    Moscow,    Idaho,    this 

FRED  VEATCH, 

Agent.     [165] 
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This  company  shall  not  be  liable  beyond  the  ac- 
tual cash  value  of  the  property  at  the  time  any  loss 
or  damage  occurs,  and  the  loss  or  damage  shall  be 
ascertained  or  estimated  according  to  such  actual 
cash  value,  with  proper  deduction  for  depreciation 
however  caused,  and  shall  in  no  event  exceed  what 
it  would  then  cost  the  insured  to  repair  or  replace 
the  same  with  material  of  like  kind  and  quality; 
said  ascertainment  or  estimate  shall  be  made  by  the 
insured  and  this  company,  or,  if  they  differ,  then 
by  appraisers,  as  hereinafter  provided;  and,  the 
amount  of  loss  or  damage  having  been  thus  de- 
termined, the  sum  for  which  this  company  is  liable 
pursuant  to  this  policy  shall  be  payable  sixty  days 
after  due  notice,  ascertainment,  estimate  and  satis- 
factory proof  of  the  loss  have  been  received  by  this 
company  in  accordance  with  the  terms  of  this 
policy.  It  shall  be  optional,  however,  with  this 
company  to  take  all,  or  any  part,  of  the  articles  at 
such  ascertained  or  appraised  value,  and  also  to 
repair,  rebuild,  or  replace  the  property  lost  or  dam- 
aged, with  other  of  like  kind  and  quality  within  a 
reasonable  time  on  giving  notice,  within  thirty  days 
after  the  receipt  of  the  proof  herein  required,  of  its 
intention  so  to  do ;  but  there  can  be  no  abandon- 
ment to  this  company  of  the  property  described. 

This  entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing  or  other- 
wise, any  material  fact  or  circumstance  concerning 
this  insurance  or  the  subject  thereof;  or  if  the  in- 
terest of  the  insured  in  the  property  be  not  truly 
stated  herein;   or  in  case   of   any   fraud   or   false 
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swearing  by  the  insured  touching  any  matter  relat- 
ing to  this  insurance  or  the  subject  thereof  whether 
before  or  after  a  loss. 

This  entire  policy,  unless  otherwise  provided  by 
agreement  endorsed  hereon  or  added  hereto,  shall 
be  void  if  the  insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  insurance, 
whether  valid  or  not,  on  property  covered  in  whole 
or  in  part  by  this  policy;  or  if  the  subject  of  insur- 
ance be  a  manufacturing  establishment  and  it  be 
operated  in  whole  or  in  part  at  night  later  than  ten 
o'clock,  or  if  it  cease  to  be  operated  for  more  than 
ten  consecutive  days;  or  if  the  hazard  be  increased 
by  any  means  within  the  control  or  knowledge  of 
the  insured ;  or  if  mechanics  be  employed  in  build- 
ing, altering  or  repairing  the  within  described 
premises  for  more  than  fifteen  days  at  any  one  time ; 
or  if  the  interest  of  the  insured  be  other  than  un- 
conditional and  sole  ownership;  or  if  the  subject 
of  insurance  be  a  building  on  groiuid  not  owned  by 
the  insured  in  fee  simple,  or  if  the  subject  of  insur- 
ance be  personal  property  and  be  or  become  incum- 
bered by  a  chattel  mortgage;  or  if,  with  the  knowl- 
edge of  the  insured,  foreclosure  proceedings  be  com- 
menced or  notice  given  of  sale  of  any  property 
covered  by  this  policy  by  virtue  of  any  mortgage 
or  trust  deed;  or  if  any  change,  other  than  by  the 
death  of  an  insured,  take  place  in  the  interest,  title, 
or  possession  of  the  subject  of  insurance  (except 
change  of  occupants  without  increase  of  hazard) 
whether  by  legal  process  or  judgment  or  by  volun- 
tary act  of  the  insured,  or  otherwise;  or  if  this 
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policy  be  assigned  before  a  loss;  or  if  illuminating 
gas  or  vapor  be  generated  in  the  described  building 
(adjacent  thereto)  for  use  therein;  or  if  (any  usage 
or  custom  of  trade  or  manufacture  to  the  contrary 
notwithstanding)  there  be  kept,  used,  or  allowed  on 
the  above-described  premises,  benzine,  benzole,  dyna- 
mite, ether,  fireworks,  gasoline,  Greek  fire,  gunpow- 
der exceeding  twenty-five  pounds  in  quantity,  nap- 
tha,  nitro-glycerine  or  other  explosives,  phosphorus, 
or  petroleum  or  any  of  its  products  of  greater  in- 
flammability than  kerosene  oil  of  the  United  States 
Standard  (which  last  may  be  used  for  lights  and 
kept  for  sale  according  to  law  but  in  quantities  not 
exce(!ding  five  barrels,  provided  it  be  drawn  and 
lamps  filled  by  daylight  or  at  a  distance  not  less 
than  ten  feet  from  artificial  light) ;  or  if  a  building 
herein  described,  whether  intended  for  occupancy 
by  owner  or  tenant,  be  or  become  vacant  or  unoccu- 
pied and  so  remain  for  ten  days.     [166] 

This  company  shall  not  be  liable  for  loss  caused 
directly  or  indirectly  by  invasion,  insurrection,  riot, 
civil  war  or  commotion  or  military  or  usurped 
power,  or  by  order  of  any  civil  authority;  or  by 
theft ;  or  by  neglect  of  the  insured  to  use  all  reason- 
able means  to  save  and  preserve  the  property  at  and 
after  a  fire  or  when  the  property  is  endangered  by 
fire  in  neighboring  premises;  or  (unless  fire  ensues, 
and,  in  that  event,  for  the  damage  by  fire  only)  by 
explosion  of  any  kind,  or  lightning;  but  liability 
for  direct  damage  by  lightning  may  be  assumed  by 
specific  agreement  hereon. 
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If  a  building  or  any  part  thereof  fall,  except  as 
the  result  of  fire,  all  insurance  by  this  policy  on 
such  building  or  its  contents  shall  immediately 
cease. 

This  company  shall  not  be  liable  for  loss  to  ac- 
counts, bills,  currency,  deeds,  evidence  of  debt, 
money,  notes,  or  securities;  nor,  unless  liability  is 
specifically  assumed  hereon  for  loss  to  awnings, 
bullion,  casts,  curiosities,  drawings,  dies,  imple- 
ments, jewels,  manuscripts,  medals,  models,  pat- 
terns, pictures,  scientific  apparatus,  signs,  store  or 
office  furniture  or  fixtures,  sculpture,  tools,  or  prop- 
erty held  on  storage  or  for  repairs;  nor,  beyond  the 
actual  value  destroyed  by  fire,  for  loss  occasioned 
by  ordinance  or  law  regulating  construction  or  re- 
pair of  buildings,  or  by  interruption  of  business, 
manufacturing  processes,  or  otherwise;  nor  for  any 
greater  proportion  of  the  value  of  plate  glass,  fres- 
coes, and  decorations  than  that  which  this  policy 
shall  bear  to  the  whole  insurance  on  the  building 
described. 

If  any  application,  survey,  plan,  or  description, 
of  property  be  referred  to  in  this  policy  it  shall  be 
a  part  of  this  contract  and  a  warranty  by  the  in- 
sured. 

In  any  matter  relating  to  this  insurance  no  per- 
son, unless  duly  authorized  in  writing,  shall  be 
deemed  the  agent  of  this  company. 

This  policy  may  by  a  renewal  be  continued  under 
the  original  stipulations,  in  consideration  of  pre- 
mium for  the  renewed  term,  provided  that  any  in- 
crease of  hazard  must  be  made  known  to  this  com- 
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pany  at  the  time  of  renewal  or  this  policy  shall  be 
void. 

This  policy  shall  be  canceled  at  any  time  at  the 
request  of  the  insured ;  or  by  the  company  by  giving 
five  days'  notice  of  such  cancellation.  If  this  policy 
shall  be  canceled  as  hereinbefore  provided,  or  be- 
come void  or  cease,  the  premium  having  been  actu- 
ally paid,  the  unearned  portion  shall  be  returned  on 
surrender  of  this  policy  or  last  renewal,  this  com- 
pany retaining  the  customary  short  rate;  except 
than  when  this  policy  is  canceled  by  this  company 
by  giving  notice  it  shall  retain  only  the  pro  rata 
premium. 

If,  with  the  consent  of  this  company,  an  interest 
under  this  policy  shall  exist  in  favor  of  a  mortgagee 
or  of  any  person  or  corporation  having  an  interest 
in  the  subject  of  insurance  other  than  the  interest 
of  the  insured  as  described  herein,  the  conditions 
hereinbefore  contained  shall  apply  in  the  manner 
expressed  in  such  provisions  and  conditions  of  in- 
surance relating  to  such  interest  as  shall  be  written 
upon,  attached,  or  appended  hereto. 

If  property  covered  by  this  policy  is  so  endan- 
gered by  fire  as  to  require  removal  to  a  place 
of  safety,  and  is  so  removed,  that  part  of  this  policy 
in  excess  of  its  proportion  of  any  loss  and  of  the 
value  of  property  remaining  in  the  original  loca- 
tion, shall,  for  the  ensuing  five  days  only,  cover  the 
property  so  removed  in  the  new  location ;  if  removed 
to  more  than  one  location,  such  excess  of  this  policy 
shall  cover  therein  for  such  five  days  in  the  propor- 
tion that  the  value  in  any  one  such  new  location 
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bears  to  the  value  in  all  such  new  locations ;  but  this 
company  shall  not,  in  any  case  of  removal,  whether 
to  one  or  more  locations,  be  liable  beyond  the  pro- 
portion that  the  amount  hereby  insured  shall  bear 
to  the  total  insurance  on  the  whole  property  at  the 
time  of  fire,  whether  the  same  cover  in  new  location 
or  not.     [167] 

If  fire  occur  the  insured  shall  give  immediate  no- 
tice of  any  loss  thereby  in  writing  to  this  company, 
protect  the  property  from  further  damage,  forth- 
with separate  the  damaged  and  undamaged  personal 
property,  put  it  in  the  best  possible  order,  make 
a  complete  inventory  of  the  same,  stating  the  quan- 
tity and  cost  of  each  article  and  the  amount  claimed 
therein ;  and,  wdthin  sixty  days  after  the  fire,  unless 
such  time  is  extended  in  writing  by  this  company, 
shall  render  a  statement  to  this  company,  signed 
and  sworn  to  by  said  insured,  stating  the  knowledge 
and  belief  of  the  insured  as  to  the  time  and  origin 
of  the  fire;  the  interest  of  the  insured  and  of  all 
others  in  the  property ;  the  cash  value  of  each  item 
thereof  and  the  amount  of  loss  thereon ;  all  incum- 
brances thereon;  all  other  insurance,  whether  valid 
or  not,  covering  any  of  said  property;  and  a  copy 
of  all  the  descriptions  and  schedules  in  all  policies ; 
any  changes  in  the  title,  use,  occupation,  location, 
possession,  or  exposures  of  said  property  since  the 
issuing  of  this  policy;  by  whom  and  for  what  pur- 
pose any  building  herein  described  and  the  several 
parts  thereof  were  occupied  at  the  time  of  fire ;  and 
shall  furnish,  if  required,  verified  plans  and  speci- 
fications  of   any   building,   fixtures,   or  machinery 
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destroyed  or  damaged;  and  shall  also,  if  required, 
furnish  a  certificate  of  the  magistrate  or  notary 
public  (not  interested  in  the  claim  as  a  creditor  or 
otherwise,  nor  related  to  the  insured)  living  nearest 
the  place  of  fire,  stating  that  he  has  examined  the 
circumstances  and  believes  the  insured  has  honestly 
sustained  loss  to  the  amount  that  such  magistrate 
or  notary  public  shall  certify. 

The  insured,  as  often  as  required,  shall  exhibit 
to  any  person  designated  by  this  company  all  that 
remains  of  any  property  herein  described,  and  sub- 
mit to  examinations  under  oath  by  any  person 
named  by  this  company  and  subscribe  the  same; 
and,  as  often  as  required,  shall  produce  for  exam- 
ination all  books  of  account,  bills,  invoices,  and 
other  vouchers,  or  certified  copies  thereof  if  origi- 
nals be  lost,  at  such  reasonable  place  as  may  be  des- 
ignated by  this  company  or  its  representative,  and 
shall  permit  extracts  and  copies  thereof  to  be  made. 

In  the  event  of  disagreement  as  to  the  amount 
of  loss  the  same  shall,  as  above  provided,  be  ascer- 
tained by  two  competent  and  disinterested  apprais- 
ers, the  insured  and  this  company  each  selecting 
one,  and  the  two  so  chosen  shall  first  select  a  com- 
petent and  disinterested  umpire;  the  appraisers  to- 
gether shall  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damage,  and 
failing  to  agree,  shall  submit  their  differences  to 
the  umpire;  and  the  award  in  writing  of  any  two 
shall  determine  the  amount  of  such  loss ;  the  parties 
thereto  shall  pay  the  appraiser  respectively  selected 
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by  them  and  shall  bear  equally  the  expenses  of  the 
appraisal  and  umpire. 

This  company  shall  not  be  held  to  have  waived 
any  provision  or  condition  of  this  policy  or  any  for- 
feiture thereof  by  any  requirement  act,  or  proceed- 
ing on  its  part  relating  to  the  appraisal  or  to  any 
examination  herein  provided  for;  and  the  loss  shall 
not  become  payable  until  sixty  days  after  the  no- 
tice, ascertainment,  estimate  and  satisfactory  proof 
of  the  loss  herein  required  have  been  received  by 
this  company,  including  an  award  by  appraisers 
when  appraisal  has  been  required. 

This  company  shall  not  be  liable  under  this  policy 
for  a  greater  portion  of  any  loss  on  the  described 
property,  or  for  loss  by  and  expense  of  re- 
moval from  premises  endangered  by  fire,  than  the 
amount  hereby  insured  shall  bear  to  the  whole  in- 
surance, whether  valid  or  not,  or  by  solvent  or  in- 
solvent insurers,  covering  such  property,  and  the 
extent  of  the  application  of  the  insurance  under 
this  policy  or  of  the  contribution  to  be  made  by  this 
company  in  case  of  loss,  may  be  provided  for  by 
agreement  or  condition  written  hereon  or  attached 
or  appended  hereto.  Liability  for  reinsurance 
shall  be  as  specifically  agreed  hereon.     [168] 

If  this  company  shall  claim  that  the  fire  was 
caused  by  the  act  or  neglect  of  any  person  or  cor- 
poration, private  or  municipal,  this  company  shall, 
on  payment  of  the  loss,  be  subrogated  to  the  extent 
of  such  payment  to  all  right  of  recovery  by  the  in- 
sured for  the  loss  resulting  therefrom,    and    such 
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right  shall  he  assigned  to  this  company  by  the  in- 
sured on  rceiving  such  payment. 

No  suit  or  action  on  this  policy,  for  the  recovery 
of  any  claim,  shall  be  sustainable  in  any  court  of  law 
or  equity  until  after  full  compliance  by  the  insured 
with  all  the  foregoing  requirements,  nor  unless 
commenced  within  twelve  months  next  after  the  fire. 

Wherever  in  this  policy  the  word  "insured"  oc- 
curs, it  shall  be  held  to  include<i  the  legal  represent- 
ative of  the  insured,  and  whenever  the  word  "loss" 
occurs,  it  shall  be  deemed  the  equivalent  of  "loss" 
or  damage." 

If  this  policy  be  made  by  a  mutual  or  other  com- 
pany having  special  regulations  lawfully  applicable 
to  its  organization,  membership,  policies  or  con- 
tracts of  insurance,  such  regulations  shall  apply  to 
and  form  a  part  of  this  policy  as  the  same  may  be 
written  or  printed  upon,  attached,  or  appended 
hereto. 
ASSIGNMENT  OF  INTEREST  BY  INSURED : 

This  Policy  is  not  assignable  for  purposes  of  col- 
lateral security,  but  in  all  such  cases  it  is  to  be  made 
"Payable  in  case  of  loss,  etc.,  iby  declaration  on  its 
face.  In  case  of  actual  sale  or  transfer  of  title,  the 
annexed  form  should  'be  used,  which  must  be  exe- 
cuted at  the  time  of  said  transfer. 

FOR  VALUE  RECEIVED,  hereby  trans- 
fer, assign  and  set  over  unto and assigns 

title  and  interest  in  this  policy  and  all  advan- 
tages to  be  derived    therefrom    subject  to  all  the 
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terms   and  conditions    therein    mentioned  and   re- 
ferred to. 


(Signature  of  Insured.) 
19—. 


THE  NEW  BRUNSWICK  FIRE  INSURANCE 

COMPANY 

hereby   consents   that  the  interest   of  in   the 

within  policy  subject  to  all  the  terms  and  conditions 
therein  mentioned  and  referred  to,  to  be  assigned 
to . 


Agent. 
19—. 


FORM  FOR  REMOVAL. 

Permission  is  hereby  granted  to  remove  the  prop- 
erty insured  by  this  policy  to  the ,  situate , 

and  this  Policy  is  hereby  made  to  cover  the  same 
property  for  like  amounts  in  new  locality,  all  liabil- 
ity in  former  locality  to  cease  from  this  date. 

Rate  increase  to %.    Additional  Premium  $ — . 

Rate  reduced  to  %.     Return  Premium  $ . 

Dated ,  19—. 

Sheet .    Block .     No. . 

Agent.     [169] 
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[Endorsed  on  back:] 

STANDAED  FIRE  INSURANCE  POLICY. 

STOCK  COMPANY. 

Expires  July  28,  1921. 

Location  Vinegar. 

Amt.  $6000.00.     Premium  $150.00. 

Name  of  Insured : 

LEO  BROTHERS  COMPANY. 

No.  911476. 

THE  NEW  BRUNSWICK. 

Organized  1826. 

FIRE  INSURANCE  COMPANY, 

New  Brunswick,  N.  J. 

Pacific  Department, 

266  Bush  Street,  San  Francisco,  Cal. 

Rotunda  Mills  Building. 

WM.  W.  ALVERSON,  Manager. 

H.  T.  Ungewitter,  Assistant  Manager. 

It  is  important  that  the  written  portions  of  all 

policies  covering  the   same  property  read  exactly 

alike. 

If  they  do  not,  they  should  be  made  uniform  at 
once. 
Please  read  your  policy. 

U.   S.  District  Court,  District  of  Idaho.    Filed 
Jan.  28,  1922.    W.  D.  McReynolds,  Clerk.     [170] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 

LEO  BROTHERS,  a  Corporation, 

Plaintiff, 

vs. 

THE  NEW   BRUNSWICK  FIRE  INSURANCE 
COMPANY,  a  Corporation, 

Defendant. 

Stipulation  Waiving  Jury. 
It  is  hereby  agreed  and  stipulated  by  and  be- 
tween the  parties  hereto,  through  their  attorneys 
of  record,  that  the  issues  of  fact  in  the  above-en- 
titled cause  may  be  tried  and  determined  by  the 
Court  without  the  intervention  of  a  jury,  the  parties 
hereto  hereby  waiving  a  jury. 
Dated  this  19th  day  of  May,  1922. 

FRANK  L.  MOORE, 


Attorneys  for  Plaintiff. 
WM.  E.  LEE, 
E.    EUGENEi  DAVIS, 
Attorneys  for  Defendant.     [171] 


(Title  of  Court  and  Cause.) 

#785. 

Judgment. 

This  cause  came  on  regularly  for  trial  on  the  19th 
day  of  May,  A.  D.  1922,  and  the  plaintiff  appearing 
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"by  Frank  L.  Moore,  its  counsel  of  record,  and  the 
defendant  appearing  by  its  counsel  of  record,  EL 
Eugene  Davis,  Esq.,  and  Orland  &  Lee,  and  a  trial 
by  a  jury  having  been  expressly  waived  by  the 
respective  parties  by  written  stipulation  filed  with 
the  clerk  of  the  above-entitled  Court,  the  cause 
was  tried  before  the  Court  sitting  without  a  jury; 
whereupon  witnesses  on  the  part  of  plaintiff  and 
defendant  were  duly  sworn  and  examined  and 
documentary  evidence  was  introduced  by  the  re- 
spective parties,  and  the  evidence  being  closed,  the 
cause  was  submitted  to  the  Court  for  consideration 
and  decision,  and  after  due  deliberation  thereon, 
the  Court  files  its  findings  and  decision  in  writing, 
and  orders  that  judgment  be  entered  herein  in  ac- 
cordance therewith  in  favor  of  the  plaintiff. 

WHEKEFORE,  by  reason  of  the  law  and  the 
findings  aforesaid,  it  is  ordered,  adjudged  and  de- 
creed that  the  plaintiff,  Leo  Brothers  Company, 
a  corporation,  do  have  and  recover  of  and  from 
the  defendant.  The  New  Brunswick  Fire  Insur- 
ance Company,  a  corporation,  the  sum  of  Four 
Thousand  and  Fourteen  Dollars  ($4014.00),  and 
for  plaintiff's  costs  and  disbursements  herein  ex- 
pended, taxed  at  $20.25. 

Dated  this  19th  day  of  September,  1922. 

FRANK  8.  DIETRICH, 

Judge. 

[Endorsed] :  Filed  Sept.  19,  1922.  W.  D.  McRey- 
nolds,  Clerk.     [172] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 

No.  785. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 
vs. 

THE  NEW   BRUNSWICK  EIRE  INSURANCE 
COMPANY,    a    Corporation, 

Defendant. 

Exceptions  of  Defendant. 

Comes  now  defendant  and  excepts  to  the  de- 
cision of  the  Court  in  the  entry  of  judgment  here- 
in, for  the  reason  that  there  is  no  evidence  to  sup- 
port said  decision  and  judgment  and  said  de- 
cision and  judgment  are  against  the  law  and  facts 
in  the  case. 

Defendant  further  excepts  to  the  Court's  fail- 
ure and  refusal  to  make  findings  and  enter  judg- 
ment for  defendant  herein. 

E.  EUGENE  DAVIS, 

iSpokane,  Washington, 
WM.  E.  LEE, 

Moscow,  Idaho, 
Attorneys  for  Defendant. 

U.  S.  District  Court,  District  of  Idaho.  Filed 
Oct.  10,  1922.    W.  D.  McReynolds,  Clerk.     [173] 
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In  the  District  Court  of  the  United  States,  Cen- 
tral Division,  District  of  Idaho. 

LEO  BROTHEKiS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

THE  NEW   BRUNSWICK  FIRE  INiSURANCE 
COMPANY,  a  Corporation, 

Defendant. 

Petition  for  New  Trial. 

Comes  now  the  defendant  and  petitions  the 
Court  to  vacate  judgment  herein  and  grant  defend- 
ant a  new  trial,  upon  the  following  grounds: 

I. 

Insufficiency  of  the  evidence  to  justify  a  decision 
and  judgment,  and  that  said  decision  and  judg- 
ment are  against  law. 

II. 

Error  in  law  occurring  at  the  trial. 

This  application  is  made  upon  the  pleadings 
herein,  consisting  of  plaintiff's  complaint  and  de- 
fendant's answer  and  the  judgment  herein,  and 
upon  the  minutes  of  the  Court  which  shall  include 
the  clerk's  minutes  and  any  notes  and  memo- 
randum which  may  have  been  kept  by  the  Judge 
and  also  reporter's  transcript  of  his  shorthand 
notes  of  the  evidence  introduced. 

Defendant  specifies  the  following  particulars 
wherein  the  evidence  is  insufficient  to  justify  the 
decisions  or  sustain  the  judgment: 
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(a)  The  evidence  is  insufficient  and  there  is  no 
evidence  to  establish  in  any  manner,  or  tend  to 
establish,  any  liability  on  the  part  of  the  defend- 
ant, as  insurer,  for  the  loss  of  the  property  in 
question. 

(b)  The  evidence  is  insufficient  and  there  is  no 
evidence  to  establish  any  contract  of  insurance 
v^ith  defendant  covering  the  property  destroyed 
by  fire.     [174] 

(c)  The  evidence  is  insufficient  and  there  is  no 
evidence  to  sustain  a  decision  that  the  property 
destroyed  by  fire  was  included  within  the  descrip- 
tion of  the  property  insured  by  the  contract  in 
question. 

(d)  The  evidence  is  insufficient  and  there  is  no 
evidence  to  establish,  or  tend  to  establish,  the  fact 
that  the  property  destroyed  by  fire  was  located, 
situated  or  contained  in  the  building  described  in 
said  contract  of  insurance  as  located  at  #244  on 
the  southeast  corner  of  Main  and  C  Street,  Mos- 
cow, Idaho. 

(e)  The  evidence  is  insufficient  and  there  is  no 
evidence  to  establish,  or  tend  to  establish,  the  fact 
that  the  property  destroyed  by  fire  was  located, 
situated  or  contained  in  the  building  described  in 
said  contract  of  insurance  as  located  in  Block  102, 
#244  Sanborn's  fire  map  of  Moscow,  Idaho. 

(f)  The  evidence  is  insufficient  and  there  is  no 
evidence  to  establish,  or  tend  to  establish,  the  fact 
that  the  property  destroyed  by  fire  was  the  prop- 
erty agreed  to  be  insured  by  the  contract  of  the 
parties. 
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(g)  The  evidence  is  insufficient  and  there  is 
no  evidence  to  establish,  or  tend  to  establish,  the 
fact  that  the  property  destroyed  by  fire  v^as  lo- 
cated and  situated  in  any  building  agreed  upon 
between  the  parties  as  the  building  wherein  the 
insured  property  was  to  be  located. 

(h)  The  evidence  is  insufficient  and  there  is  no 
evidence  to  establish,  or  tend  to  establish,  the  fact 
that  on  account  of  the  destruction  of  any  property 
belonging  to  plaintiff  this  defendant  became,  or 
is  liable  to,  or  is  owing  plaintiff  the  sum  of 
$4014.00,  or  any  other  sum. 

(i)  The  evidence  is  insufficient  and  there  is  no 
evidence  establishing,  or  tending  to  establish,  that 
defendant  agreed  to  insure  any  property 
located  or  contained  in  the  building  used  as  stor- 
age for  vinegar  tanks  and  their  contents. 

(j)  The  evidence  is  insufficient  and  there  is  no 
evidence  or  disputed  questions  of  fact  upon  which 
the  finding  or  [175]  decision  can  be  based  to 
establish,  or  tend  to  establish,  that  defendant 
ever  entered  into  any  contract  of  insurance  with 
plaintiff  to  insure  it  against  the  loss  of  the  prop- 
erty destroyed. 

(k)  The  evidence  is  insufficient  to  justify  the 
decision  and  judgment  in  that  the  evidence  shows 
without  dispute  that  the  parties  to  the  contract  of 
insurance  agreed  that  the  building  referred  to  as 
the  factory  proper  and  the  building  referred  to  as 
the  vinegar  factory  proper  and  the  building  re- 
ferred   to    as    the    vinegar    tank-sheds    were    two 


210     Norwich  Union  Fire  Ins.  Soc,  Ltd.,  etc. 

separate  and  distinct  risks  and  two  separate  and 
distinct  subjects  of  insurance. 

(1)  The  decision  and  judgment  is  against  law 
in  that  there  is  no  fact  or  inference  therefrom  to 
support  the  finding  that  the  property  destroyed 
by  fire  was  included  within  any  contract  of  in- 
surance entered  into  between  plaintiff  and  de- 
fendant. 

Defendant  specifies  the  following  particular 
errors  of  law  relied  upon : 

The  Court  erred  in  construing  the  agreement  of 
the  parties  as  a  contract  for  the  insurance  of  the 
contents  of  the  building  referred  to  as  the  vinegar 
tank-shed. 

The  Court  erred  in  denying  defendant's  motion 
for  judgment  at  the  close  of  plaintiff's  case. 

The  Court  erred  in  refusing  to  make  findings  in 
favor  of  defendant  as  requested  at  the  close  of  the 
entire  case. 

The  Court  erred  in  deciding  the  issues  in  favor 
of  plaintiff. 

The  Court  erred  in  entering  judgment  in  favor 
of  plaintiff. 

E.   EUGENE   DAVIS, 
WM.  E.  LEE, 
Attorneys  for  Defendant. 

U.  S.  District  Court,  District  of  Idaho.  Filed 
Oct.   16,   1922.     W.  D.  McReynolds,  Clerk.     [176] 
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(Title  of  Court  and  Cause.) 

Order  Denying  New  Trial. 

Defendant's  petition  for  a  new  trial  having  been 
submitted  by  written  stipulation, — 

Upon  consideration  it  is  ORDEiROED  that  said 
petition  be,  and  the  same  hereby  is,  denied. 
Dated  this  19th  day  of  June,  1923. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed]:  Filed  June  19,  1923.  W.  D.  Mc- 
Reynolds,  Clerk.  By  Pearl  E.  Zanger,  Deputy. 
[177] 


In  the  District  Court  of  the  United  States,  Cen- 
tral Division,  District  of  Idaho. 

No.  785. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

THE  NEW   BRUNSWICK  FIRE  INSURANCE: 
'COMPANY,    a    Corporation, 

Defendant. 

Petition  for  Writ  of  Error. 

The  defendant,  the  New  Brunswick  Fire  In- 
surance Company,  a  corporation,  feeling  itself 
aggrieved  by  the  decision  and  judgment  entered 
thereon  in  the  above-entitled  cause,  comes  now, 
by    its    attorneys,    and    petitions    this   Honorable 
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Court,  and  the  Honorable  Frank  S.  Dietrich,  Judge 
thereof,  for  an  order  allowing  it  to  prosecute  a 
writ  of  error  to  the  Honorable  United  States  Cir- 
cuit Court  off  Appeals,  for  the  Ninth  Circuit,  under 
and  in  accordance  to  the  laws  of  the  United 
States  in  that  behalf  made  and  approved  and  also 
that  an  order  be  made  fixing  the  amount  of  se- 
curity which  the  defendant  shall  give  and  fur- 
nish upon  said  writ  of  error,  and  that  the  judg- 
ment heretofore  rendered  be  superseded  and 
stayed  pending  the  determination  of  said  cause  in 
the  Honorable  Circuit  Court  of  Appeals. 

C.  J.  ORLAND, 

Moscow,  Idaho, 
E.  EUOENE  DAVIS, 

Spokane,  Wn., 

Attorneys  for  Defendant. 

U,  S.  District  Court,  District  of  Idaho.     Filed 
Aug.  IT,  1923.     W.  D.  McReynolds,  Clerk.     [178] 


In  the  District  Court  of  the  United  States,  Cen- 
tral Division,  District  of  Idaho. 

No.  785. 

LEO'  BROTHEiRiS  COMPANY,  a  Corporation, 

Plaintiff, 
vs. 
THE  NEW   BRUNSWICK   FIRE'  INSURANCE 
'COMPANY,    a    Corporation, 

Defendant. 
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Assignments  of  Error. 

Comes  now  the  above-named  defendant  by  its 
attorneys,  and  files  the  following  assignments  of 
error  upon  which  it  will  rely  upon  its  prosecution 
of  writ  of  error  in  the  above-entitled  cause  from 
that  certain  judgment  made  by  this  Honorable 
Court  on  the  19th  day  of  September,  1922: 

I. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  deciding  that  the  prop- 
erty destroyed  by  fire  was  insured  under  the 
policy  of  insurance  sued  on  in  the  plaintiff's  com- 
plaint. 

II. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  denying  defendant's 
motion  for  judgment  at  the  close  of  plaintiff's 
case. 

HI. 

That  the  United  iStates  District  Court  for  the 
District  of  Idaho  erred  in  denying  defendant's 
motion  for  judgment  at  the  close  of  the  entire 
case. 

IV. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  refusing  to  make  find- 
ings for  defendant  as  requested  at  the  close  of  the 
entire    case.     [179] 

Y. 

That  the  United  States  District  Court  for  the 
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District  of  Idaho  erred  in  entering  judgment  for 
plaintiff  in  any  sum. 

VI. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  deciding  that  there  was 
any  evidence  or  inference  therefrom  that  the  prop- 
erty destroyed  was  located  or  contained  in  the 
building  described  in  the  policy  sued  on  as  Block 
102,  No.  244,  Sanborn  Map,  on  the  S.  E.  corner  of 
Main  and  "C"  Streets,  Moscow. 

VII. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  construing  the  agreement 
of  the  parties  as  a  contract  of  insurance  of  the  con- 
tents of  the  building  known  as  ''Vinegar  Tank 
Shed"  referred  to  as  Risk  240. 

VIII. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  deciding  that  the  build- 
ing, the  contents  of  which  were  destroyed,  was  the 
same  building  or  part  thereof,  as  the  building 
known  and  described  as  No.  244,  Block  102,  San- 
born Map. 

IX. 

That  the  United  States  District  Court  for  the 
District  of  Idaho  erred  in  not  deciding  that  the 
two  buildings  were  separate  and  distinct  insurance 
risks,  and  that  the  building  and  contents  destroyed 
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were  not  insured  under  the  contract  of  insurance 
sued  on  in  plaintiff's  complaint. 

C.  J.  ORLAND, 

Moscow,  Idaho. 
E.  EUGENE  DAVIS, 

Spokane,  Wn., 
Attorneys  for  Defendant  (Plaintiff  in  Error). 

U.  S.  District  Court,  District  of  Idaho.     Filed 
Aug.  17,  1923.     W.  D.  McReynolds,  Clerk.     [180] 


In  the  District  Court  of  the  United  States,  Central 
Division,  District  of  Idaho. 

No.  785. 

LEO'  BROTHERS  COMPANY,,  a  Corporation, 

Plaintiff, 

vs. 

THE  NEW  BRUNSWICK  EIRE  INSURANCE 
COMPANY,  a  Corporation, 

Defendant. 

Order  Allowing  Writ  of  Error. 

Upon  motion  of  E.  Eugene  Davis  and  C.  J.  Or- 
land  for  the  above-named  defendant,  and  upon 
filing  a  petition  for  a  writ  of  error  and  assignment 
of  errors  as  required  by  law,  it  is  hereby 

ORDERED,  that  a  writ  of  error  be  and  the  same 
is  hereby  allowed  to  have  reviewed  in  the  Honorable 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  the  judgment  entered  herein;  and  it 
is  further  ordered  that  the  amount  of  bond  on  said 
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writ  of  error  is  hereby  fixed  at  the  sum  of  five  hun- 
dred ($500.00)  dollars,  to  be  given  by  the  defendant, 
and  on  the  giving  of  said  bond  the  judgment  here- 
tofore rendered  will  be  superseded  pending  the 
hearing  of  said  cause  in  the  Honorable  Circuit 
Court  of  Appeals. 

IN  WITNESS  WHEREOF,  the  above  order  is 
granted  and  allowed  this  18th  day  of  August,  1923. 

FRANK  S.  DIETRICH, 

Judge. 

U.   S.  District   Court,   District  of  Idaho.     Filed 
Aug.  18,  1923.    W.  D.  McReynolds,  Clerk.     [181] 


In  the  District  Court  of  the  United  States,  Central 
Division,  District  of  Idaho. 

No.   785. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

THE  NEW  BRUNSWICK  FIRE  INSURANCE 
COMPANY,  a  Corporation, 

Defendant. 

Bond  on  Writ  of  Error. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 

that  we,  the  New  Brunswick  Fire  Insurance  Com- 
pany, a  corporation,  as  principal,  and  United  States 
Fidelity  &  Guaranty  Company,  a  corporation  or- 
ganized under  the  laws  of  the  State  of  Maryland 
and  authorized  to   transact  business  as   surety   in 
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the  State  of  Idaho,  are  held  and  firmly  bound  unto 
Leo  Brothers  Company,  plaintiff  in  the  above  ac- 
tion, in  the  sum  of  five  hundred  ($500.00)  dollars 
for  which  sum  well  and  truly  to  be  paid  to  said 
Leo  Brothers  Company,  its  successors  or  assigns, 
we  bind  ourselves,  our  and  each  of  our  successors 
and  assigns  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals  and  dated  this  5th  day  of 
September,  A.  D.  1923. 

The  condition  of  this  obligation  is  such  that 
whereas,  the  above-named  defendant.  New  Bruns- 
wick Fire  Insurance  Company,  a  corporation,  has 
sued  out  a  writ  of  error  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  to 
reverse  the  judgment  in  the  above-entitled  cause 
made  and  entered  by  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  Central 
Division,  and 

WHEREAS,  the  said  New  Brunswick  Fire  In- 
surance Company,  a  corporation,  desires  to  super- 
sede said  judgment  and  stay  the  issuance  of  execu- 
tion thereon  pending  the  determination  of  said 
cause  in  the  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit;     [182] 

NOW,  THEREFORE,  the  condition  of  this  obli- 
gation is  such  that  if  the  above-named  New  Bruns- 
wick Fire  Insurance  Company,  a  corporation,  shall 
prosecute  said  writ  of  error  to  effect  and  pay  all 
necessary  costs  and  damages  awarded  against  it, 
including  the  full  amount  of  said  judgment  and  in- 
terest, if  it  shall  fail  to  make  good  its  plea,  then 
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this  obligation  shall  he, void,  else  to  remain  in  full 
force  and  virtue. 

NEW  BRUNSWICK  FIRE  INSURANCE 
COMPANY. 

By  E.  EUGENE  DAVIS, 
Its  Attorney. 
Approved  this  5th  day  of  September,  A.  D.  1923. 

FRANK  S.  DIETRICH, 

Judge. 
UNITED  STATES  FIDELITY  &  GUAR- 
ANTY CO. 

By  HENRY  WHITSON, 

Attorney-in-Fact. 

U.   S.  District  Court,  District  of  Idaho.     Filed 
Sep.  5,  1923.    W.  D.  McReynolds,  Clerk.     [183] 


In  the  District  Court  of  the  United  States,  Central 
Division,  District  of  Idaho. 

No.  785. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

THE  NEW  BRUNSWICK  FIRE  INSURANCE 
COMPANY,  a  Corporation, 

Defendant. 
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Writ  of  Error. 

United  States  of  America, — ss. 
The  President  of  the  United  States  to  the  Honor- 
able Judge  of  the  District  Court  of  the  United 
States    for   the    District    of   Idaho,    Northern 
Division,  GEEETING: 
Because  in  the  records  and  proceedings,  as  also 
in  the  rendition  of  the  judgment,  of  a  plea  which 
is  in  the  said  District  Court  before  you,  or  some 
of  you,  between  the  New  Brunswick  Fire  Insurance 
Company,  plaintiff  in  error  and  Leo  Brothers  Com- 
pany,  defendant  in  error,   a  manifest   error  hath 
happened  to   the  great  damage   of  the   said  New 
Brunswick   Fire   Insurance    Company,    a   corpora- 
tion, the  plaintiff  as  by  its  petition  herein  appears : 
That  being  willing  that  error,  if  any,  hath  hap- 
pened, should  be  duly  corrected  and  full  and  speedy 
justice  be  done  to  the  parties  aforesaid,  in  this  be- 
half do  command  you,  if  judgment  be  therein  given, 
^hat  then  under  you  seal,  distinctly  and  openly  you 
send  the  record  and  proceedings  aforesaid,  with  all 
things  concerning  the  same,  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  to- 
gether with  this  writ,  so  that  you  have  the  same  at 
the  city  of  San  Francisco  in  the  State  of  California 
within  thirty  days  from  the  date  thereof,  in  the 
said  Circuit  Court  of  Appeals,  that  the  records  and 
proceedings  aforesaid  being  inspected,  the  said  Cir- 
cuit Court  of  Appeals  may  cause  to  be  done  fur- 
ther therein  to  correct  that  error,  what  of  right 
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and  according  to  law  and  customs  of  the  United 
States  should  be  done.     [184] 

WITNESS  the  Honorable  WILLIAM  HOW- 
ARD TAFT,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States,  and  the  seal  of  this  court  this 
5th  day  of  Sept.,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  twenty-three. 

W.  D.  McREYNOLDS, 
Clerk  of  the  District  Court  of  the  United  States 
for  the  District  of  Idaho,  Northern  Division. 
Allowed  by 

FRANK  S.  DIETRICH, 

District  Judge. 

U.  S.  District  Court,  District  of  Idaho.  Filed 
Sep.  5,  1923'.    W.  D.  McReynolds,  Clerk.     [185] 


In  the  District  Court  of  the  United  States,  Cen- 
tral Division,  District  of  Idaho. 

No.  785. 

LEO   BROTHERS  COMPANY,   a  Corporation, 

Plaintiff, 

YS. 

T^E   NEW  BRUNSWICK   FIRE   INSURANCE 
COMPANY,   a   Corporation, 

Defendant. 
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Citation  on  Writ  of  Error. 

United  States  of  America, — ss. 

The  President  of  the  United  States  of  America  to 
Leo  Brothers  Company,  Defendant  in  Eiror, 
OREETINGS : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  at  the  courtroom  of 
said  court  in  the  city  of  San  Francisco  and  State 
of  California,  within  thirty  days  from  the  date 
of  this  citation,  pursuant  to  a  writ  of  error  on  file 
in  the  clerk's  office  of  the  District  Court  of  the 
United  States  in  and  for  the  District  of  Idaho, 
Central  Division,  wherein  the  Ne\y  Brunswick 
Fire  Insurance  Company,  a  corporation,  is  plain- 
tiff in  error,  and  Leo  Brothers  Company  is  defend- 
ant in  error,  to  show  cause,  if  any  there  be,  why 
the  judgment  in  said  writ  of  error  mentioned 
should  not  be  corrected  and  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  WILLIAM  H. 
TAFT,  Chief  Justice  of  the  United  States,  this 
5th  day  of  September,  1923. 

FRANK  S.  DIETRICH, 
United  States  District  Judge. 

[Seal]  Attest:  W.  D.  McREYNOLDS, 

Clerk. 

Service  of  the  foregoing  citation  admitted  and 
a  true  copy  thereof  received  this  13th  day  of  Sep- 
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tember,  1923,  all  other  service  and  return  hereby 
waived. 

FRANK  L.  MOORE, 
Attorney  for  Plaintiff. 

U.  S.  District  Court,  District  of  Idaho.  Filed 
Sep.  22,  1923.  W.  D.  McReynolds,  Clerk.  By 
M.  Franklin,  Deputy.     [186] 


In  the  District  Court  of  the  United  iStates,  Central 
Division,  District  of  Idaho. 

No.  784. 

CONSOLIDATED  CASE8. 

No.  785. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, LTD.,  OF  NORWICH  AND  LON- 
DON, ENGLAND,  a  Corporation, 

Defendant. 

and 

LEO  BROTHERS  COMPANY,   a   Corporation, 

Plaintiff, 

vs. 

THE  NEW  BRUNSWICK  FIRE  INSURANCE 
COMPANY,  a  Corporation, 

Defendant. 
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Order  Waiving  Supersedeas  Bond. 

On  stipulation  of  parties  hereto,  it  is  ordered 
that  supersedeas  bond  in  the  above-entitled  con- 
solidated actions  be  waived,  and  that  no  execution 
upon  the  judgments  in  said  actions  be  taken  until 
remittiturs  from  the  Circuit  Court  of  Appeals  be 
filed  herein. 

Done  this  5th  day  of  September,  1923. 

FRANK  S.  DIETRICH, 
District  Judge. 

U.  8.  District  Court,  District  of  Idaho.  Filed 
Sep.  5,  1923.    W.  D.  McReynolds,  Clerk.     [187] 


In  the  District  Court  of  the  United  States,  District 
of  Idaho,  Central  Division. 

Nos.  784  and  785. 

CONSOLIDATED    CASES   HERETO. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintife, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, LIMITED,  OF  NORWICH  AND 
LONDON,  ENGLAND,  a  Corporation, 

Defendant. 
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LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

THE   NEW   BRUNSWICK   FIRE  INSURANCE 
COMPANY,  a  Corporation, 

Defendant. 

Praecipe  for  Transcript  to  Circuit  Court  of  Ap- 
peals. 

To  the  Clerk  of  the  Above-entitled  Court. 

You  will  please  prepare  and  transmit  to  the 
Clerk  of  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  a  true  copy  of  the  record  in  the 
above-entitled  consolidated  causes,  which  shall 
contain  a  record  of  all  the  proceedings  herein, 
opinion,  or  opinions  of  the  Court,  bill  of  excep- 
tions, assignments  of  error  and  all  proceedings  in 
said  consolidated  cases,  together  with  the  original 
writs  of  error  and  citations  and  a  certificate  under 
your  seal,  stating  in  detail  the  cost  of  the  record 
and  by  whom  paid. 

C.  J.  ORLAND, 

Moscow,  Idaho, 
E.   EUGENE   DAVIS, 
iSpokane,  Washington, 
Attorneys  for  Defendants. 

U.  S.  District  Court,  District  of  Idaho.     Filed 
Sep.  22,  1923.     W.  D.  McReynolds,  Clerk.     [188] 


I 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 

N'os.  784  and  785. 

LEO  BROTHERiS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

NORWICH  UNION  EIRE  INSURANCE  SO- 
CIETY, LIMITED,  OE  NORWICH  AND 
LONDON,   ENOLAND,   a  Corporation, 

Defendant. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 
vs. 

NEW  BRUNSWICK  EIRE  INSURANCE  COM- 
PANY, a  Corporation, 

Defendant. 

Order  to  Transmit  Exhibits. 

It  is  hereby  ordered  that  the  original  exhibits 
used  in  the  trial  of  the  above-entitled  consoli- 
dated causes  in  the  United  States  District  Court 
be,  by  the  clerk  of  said  Court,  transmitted  with 
the  transcript  on  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  at  San  Francisco,  California. 

Done  in  open  court  this  22d  day  of  September, 
1923. 

PRANK  S.  DIETRICH, 

Judge. 

U.  iS.  District  Court,  District  of  Idaho.  Filed 
Sep.  22,  1923.    W.  D.  McReynolds,  Clerk.     [189] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  District. 

Nos.  784  and  785. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

THE   NEW   BRUNSWICK  FIRE  INSURANCE 
COMPANY,  a  Corporation, 

Defendant, 

and 

LEO  BROTHERS  COMPANY,  a  Corporation, 

vs. 

NORWICH   UNION   FIRE  INSURANCE  COM- 
PANY, 

Defendant. 

Stipulation  Re  Printing  of  Record. 

It  is  hereby  stipulated  between  the  parties 
hereto,  through  their  respective  attorneys  of  rec- 
ord, that  in  printing  the  record  of  the  above-en- 
titled cases  the  following  parts  and  portions  there- 
of be  omitted: 

In  the  Case  of  Leo  Brothers  Company  versus 
the  New  Brunswick  Fire  Insurance  Company  the 
Summons,  Notice,  Petition  for  Removal,  B'ond  and 
Order  of  Removal  Demurrer,  and  Answer  in  said 
case,  it  being  stipulated  that  the  Answer  in  said 
case  consists  of  specific  denials  of  all  of  the  Com- 
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plaint  except  Paragraphs  #1  and  #2,  which  are 
admitted. 

In  the  case  of  Leo  Brothers  Company  versus  the 
Norwich  Union  Fire  Insurance  Company  the  Sum- 
mons, Notice,  Petition  for  Removal,  Bond  and  Or- 
der of  Removal,  Demurrer,  and  Answer  in  said 
case,  it  being  stipulated  [190]  that  the  Answer 
consists  of  specific  denials  of  all  of  the  Complaint 
except  Paragraphs  #1  and  #2  which  are  ad- 
mitted. 

Plaintiff's  Exhibits  #1  and  #2  may  be  omitted 
it  being  stipulated  that  the  exhibits  attached  to 
the  Complaint  are  true  copies  thereof. 

Defendant's  Exhibits  #12  and  #13  and  Plain- 
tiff's Exhibits  #14,  #15,  #16,  #17  and  #20,  and 
also  the  testimony  of  witnesses  Tillman  D.  Ger- 
lough,  R.  E.  Nidag,  G.  A.  Riley,  W.  C.  Webster 
may  be  omitted,  the  said  exhibits  and  testimony 
relating  only  to  the  amount  of  recovery,  it  being 
stipulated  that  the  plaintiff  in  error  is  urging  no 
error  thereon. 

Defendant's  Exhibits  #4,  #5,  #6  and  #11 
and  Plaintiff's  Ex.  #?   may  be  omitted. 

Defendant's  Exhibit  8-C,  being  the  daily  re- 
port of  the  Home  Insurance  Company's  Policy 
#4972,  may  be  omitted  as  being  identical  with  De- 
fendant's Exhibit  #8  except  as  to  the  number  of 
the  Policy. 

Defendant's  Exhibit  #18,  being  the  book  of 
Tariff  Rates  and  Rules  and  Defendant's  Exhibit 
#19,  being  the  book  of  Specific  Rates  of  Moscow, 
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may  be  omitted,  it  being  stipulated  that  said  books 
be  referred  to  and  be  made  a  part  of  the  record. 

FRANK  L.  MOORE, 
Attorney    for  Plaintiffs. 
C.   J.    ORLAND, 
E.   EUOENE   DAVIS, 
Attorneys  for  Defendants. 

U.  iS'.  District  Court,  District  of  Idaho.     Filed 
Nov.   8,   1928.     W.   D.  McReynolds,  Clerk.     [191] 
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Defendant's  Exhibit  No.  8. 

^^Mail  this  the  day  the  policy  is  written. 

Moscow,  Idaho  3776-71 
No.  4965  DAILY  REPORT        Commission 

No.  of  Previous  Policy ....  ....  % 

THE  HOME  INSURANCE  COMPANY,  NEW 

YORK. 
Map:  Sheet  No.  4 
Block   No.        102 
Street  No.        240 
Other  Insurance  in  This 

Company  on  or  in  Premises — 

Class    No Bp.    Bu.     Pp.     Fu.     Su.     Sp. 

Insurance  in  other  Companies  

Amount,  $5,000.00      Rate  245      Premium,  $122.50 

Special  Rating    ^Line  No.  C.  R.  

P.  R. 

Premium:   One   Hundred   Twenty-two   and  50/100 

Dollars. 
Assured:   LEO  BROTHERS  COMPANY. 
Term:  One  year,  from  the  Twenty-second  day  of 

September,  1920,  at  noon,  to  the  Twenty-second 

day  of  September,  1921,  at  noon. 
Against  loss  or  damage  by  FIRE. 
Amount — Five  Thousand  and  No/100  Dollars. 

EXACT  COPY  OF  FORM  ON  POLICY: 
Standard  Forms  Bureau  Form  367 
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MERCHANDISE  AND  FIXTURES  FORM 
On  the  following  described  property,  all  situate  at 
No.  240  on  the  East  side  of  Main  Street,  be- 
tween ''A"  and  "C"  Streets,  in  Moscow,  Idaho. 
*1.     $5000.00  On  merchandise  of  every  description, 
consisting    principally   of   Vinegar 
&  Vinegar  Stock  manufactured  or 
in  process  of  manufacture,  and  on 
materials  for  manufacturing  same, 
including    packages,    labels,    cases, 
boxes  and  all  wrapping  and  pack- 
ing materials,  being  the  property 

of  insured  or  sold  but  not  removed; 

and   (provided  the  insured  shall  be 

liable  by  law  for  loss  or  damage 
thereto  or  shall  have  specifically 
assumed  liability  therefor),  this  in- 
surance shall  also  cover  merchan- 
dise held  in  trust,  or  on  commis- 
sion, or  left  for  storage  or  repairs ; 
all  only  while  contained  in  the  one 
story  shingle  roof,  frame  building 

and  its  additions  (if  any)  of  like 
construction  and  communicating 
and  in  contact  therewith,  situate  as 
above. 
*2.  $  Nil  On  store,  office  and  workshop  furni- 
ture and  fixtures  and  equipment; 
and  on  awnings,  implements,  signs 
and  tools;  and  on  supplies  inciden- 
tal to  the  business  of  insured  not 
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described  under  Item  1  above;  all 
only  while  contained  in,  on  or  at- 
tached to  above  described  building 
and  its  additions  (if  any)  of  like 
construction  communicating  and  in 
contact  therewith. 
*3.    $  Ml        On  

*4.     $  Ml        On  

*No  insurance  attaches  under  any  of  the  above 
items  unless  a  certain  amount  is  specified  and  in- 
serted in  the  blank  immediately  preceding  the  item. 

Loss  or  damage  for  which  insured  shall  be  liable 
by  law,  or  for  which  insured  shall  have  specifically 
assumed  liability,  under  item  1  above,  shall  be  ad- 
justed with  and  payable  to  the  insured  named  in 
this  policy. 

''Restriction  in  Case  of  Specific  Insurance."  No 
article  or  piece  of  personal  property  separately  in- 
sured for  a  specific  amount  under  this,  or  any  other 
policy,  is  covered  by  this  policy  except  for  such  spe- 
cific amount,  if  any,  named  herein;  nor  shall  this 
company  be  liable  for  loss  to  merchandise  of  others 
for  which  the  insured  is  liable  by  law  or  shall  have 
specifically  assumed  liability,  on  which  insurance  is 
carried  by  or  in  the  name  of  others  than  the  insured 
named  in  this  policy. 

"Sidewalk  Clause."  It  is  understood  that  prop- 
erty above  described  is  also  covered  under  its  re- 
spective items,  on  sidewalks,  platfoims  and  alley- 
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ways  pertaining  to  above  described  building,  only 
while  in  daily  transit  to  and  from  said  building. 

Other  insurance  permitted. 

The  provisions  printed  on  the  back  of  this  form 
are  hereby  referred  to  and  made  a  part  hereof. 

Attached  to  Policy  No.  4965  of  the  Home  Insur- 

Name  of  Company 

ance  Co. 
Agency  at  Moscow,  Idaho.     Dated  Sept.  21,  1920. 

Trade  mark  INSUEANOE  MAP. 

STANDAEiD  Sheet      4 

367  Block  102 

May  1918  No.      240 

VEATCH  EEALTYi  CO., 

Agent. 

For  other  provisions  see  reverse  side  of  this  rider. 

Provisions  referred  to  in  and  made  part  of  this 
rider  (No.  367). 

"Permits."  Permission  granted  to  make  altera- 
tion or  repairs  to  the  above  described  building  with- 
out limit  of  time,  and  to  build  additions,  and  if  of 
like  construction  and  communicating  and  in  contact 
therewith,  this  policy  shall  cover  in  same  under  its 
respective  items ;  permission  also  granted  to  do  such 
work  in  said  building  as  the  nature  of  the  occupancy 
may  require;  to  work  at  any  and  all  times;  and, 
when  not  in  violation  of  law  or  ordinance,  to  gen- 
erate illuminating  gas  or  vapor,  and  to  keep  and  use 
the  necessary  quantities  of  all  articles,  things  and 
materials  incidental  to  the  business  conducted 
therein  and  for  the  operation  of  said  building,  it 
being  warranted  by  insured  that  no  artificial  light 
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(other  than  incandescent  electric  light)  be  permitted 
in  the  room  when  the  reservoir  of  any  machine  or 
device  using  petroleum  or  any  of  its  products  of 
greater  inflammability  than  kerosene  oil  is  being 
filled  or  drawn  on.  A  breach  of  this  warranty  sus- 
pends this  insurance  during  such  breach.  But  not- 
withstanding anything  herein  contained,  the  use, 
keeping,  allowing  or  storing  on  the  within  described 
premises  of  dynamite,  fireworks,  Greek  fire,  gun- 
powder in  excess  of  fifty  pounds,  nitroglycerine  or 
other  explosives  is  prohibited  and  shall  wholly  sus- 
pend this  policy  during  the  period  such  use,  keep- 
ing, allowing  or  storing  shall  continue  unless  a  spe- 
cific permit  therefor  is  attached  to  this  policy. 

''Lightning  Clause."  This  policy  shall  cover  any 
direct  loss  or  damage  by  lightning  (meaning  thereby 
the  commonly  accepted  use  of  the  term  "lightning" 
and  in  no  case  to  include  loss  or  damage  by  cyclone, 
tornado  or  windstorm)  not  exceeding  the  sum  insured 
nor  the  interest  of  the  insured  in  the  property,  and 
subject  in  all  other  respects  to  the  terms  and  condi- 
tions of  this  policy ;  Provided,  however,  that  if  there 
shall  be  any  other  insurance  on  said  property  this 
company  shall  be  liable  only  pro  rata  with  such 
other  insurance  for  any  direct  loss  by  lightning 
whether  such  other  insurance  be  against  direct  loss 
by  lightning  or  not. 

"Electrical  Exemption  Clause."  If  dynamos, 
wiring,  lamps,  motors,  switches  or  other  electrical 
appliances  or  devices  are  insured  by  this  policy,  this 
insurance  shall  not  cover  any  immediate  loss  or  dam- 
age to  dynamos,  exciters,  lamps,  motors,  switches,  or 
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any  other  apparatus  for  generating,  utilizing,  test- 
ing, regulating,   or  distributing   electricity,   caused 
directly  by  electric  currents  therein  whether  artificial 
or  natural. 
This  report  mailed  Sept.  21,  1920. 

VEATCH  REALTY  CO., 
Agent.     [195] 


Defendant's  Exhibit  No.  8A. 

LIVERPOOL    &    LONDON    &    GLOBE   INSUR- 
ANCE COMPANY,  LTD. 
Agency  at  Moscow,  Idaho. 
Amount  Insured,  $10,000.00 
Rate,  245%. 
Premium,  $245.00. 
New  Policy  No.  113060. 
Date  of  Exp.,  Nov.  19,  1921. 
Renewal  of  No.  971191. 

INSTRUCTIONS.— Report  every  Policy  on  the 
day  it  is  issued.  Give  a  full  verbatim  copy  of 
the  issue.  Fill  every  blank  in  this  sheet  and  have 
all  the  questions  answered.  Be  particular  in  as- 
certaining the  total  amount  of  insurance  on  the 
property,  and  see  that  all  policies  are  concurrent. 
Do  not  use  this  blank  for  reporting  endorsements. 

INSURANCE  HAS  BEEN  GRANTED 
To   LEO    BROTHERS   COMPANY,    of    Moscow, 
Idaho,  in  the  sum  of  TEN  THOUSAND  and 
No/100  DOLLARS. 
Standard  Forms  Bureau  Form  367. 

MERCHANDISE  AND  FIXTURES  FORM. 
On  the  following  described  property,   aU  situate 
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No.  240  on  the  East  side  of  Main  Street  be- 
tween ''A"  and  "C"  Streets,  in  Moscow, 
Idaho. 

*1.  $101,000.00  On  merchandise  of  every  de- 
scription, consisting  principally 
of  Cider  Vinegar  &  Cider 
Vinegar  Stock  manufactured  or 
in  process  of  manufacture,  and 
on  materials  for  manufacturing 
same,  including  packages,  la- 
bels, cases,  boxes  and  all  wrap- 
ping and  packing  materials, 
being  the  property  of  insured 
or  sold  but  not  removed;  and 
(Provided  the  insured  shall  be 
liable  by  law  for  loss  or  dam- 
age thereto  or  shall  have  spe- 
cifically assumed  liability  there- 
for), this  insurance  shall  also 
cover  merchandise  held  in  trust, 
or  on  commission,  or  left  for 
storage  or  repairs;  all  only 
while  contained  in  the  One 
story  comp.  roof,  frame  build- 
ing and  its  additions  (if  any) 
of  like  construction  communi- 
cating and  in  contact  there- 
with, situate  as  above. 

*2.  $  Nil  On  store,  office  and  workshop  furniture 
and  fixtures  and  equipment;  and 
on  awnings,  implements,  signs 
and  tools;  and  on  supplies  inci- 
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dental  to  the  business  of  insured 
not  described  under  Item  1 
above;  all  only  while  contained 
in,  on  or  attached  to  above  de- 
scribed building  and  its  addi- 
tions (if  any)  of  like  construc- 
tion communicating  and  in  con- 
tact therewith. 
*3.    $  Ml  On  


^4.     $  Nil  On 


*No  insurance  attaches  under  any  of  the  above 
items  unless  a  certain  amount  is  specified  and  in- 
serted in  the  blank  immediately  preceding  the  item. 

Loss  or  damage  for  which  insured  shall  be  liable 
by  law,  or  for  which  insured  shall  have  specifically 
assumed  liability,  under  item  1  above,  shall  be  ad- 
justed with  and  payable  to  the  insured  named  in 
this  policy. 

^'Restriction  in  Case  of  Specific  Insurance."  No 
article  or  piece  of  personal  property  separately  in- 
sured for  a  specific  amount  under  this,  or  any  other 
policy,  is  covered  by  this  policy  except  for  such 
specific  amount,  if  any,  named  herein;  nor  shall 
this  company  be  liable  for  loss  to  merchandise  of 
others  for  which  the  insured  is  liable  by  law  or  shall 
have  specifically  assumed  liability,  on  which  insur- 
ance is  carried  by  or  in  the  name  of  others  than 
the  insured  named  in  this  policy. 

"Sidewalk  Clause."  It  is  understood  that  prop- 
erty above  described  is  also  covered  under  its  re- 
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spective  items,  on  sidewalks,  platforms  and  alley- 
ways pertaining  to  above  described  building,  only 
while  in  daily  transit  to  and  from  said  building. 

Other  insurance  permitted. 

The  provisions  printed  on  the  back  of  this  form 
are  hereby  referred  to  and  made  a  part  hereof. 

Attached  to  Policy  No.  113060  of  the  Liverpool  & 

Name  of  Company 

London  &  Globe  Ins. 

Agency  at  Moscow,  Idaho,  Dated  Nov.  13,  1920. 
Trade  Mark  INSURANCE  MAP 

STANDARD  Sheet  4 

367  Block  102 

May  1918  No.  240 

VEATCH  REALTY  CO., 

Agent. 
For    Other   provisions    see   Reverse    Side    of    this 

Rider. 
Provisions  Referred  to  in  and  Made  Part  of  this 
Rider  (No.  367) 
"Permits."  Permission  granted  to  make  altera- 
tion or  repairs  to  the  above  described  building  with- 
out limit  of  time,  and  to  build  additions,  and  if  of 
like  construction  and  communicating  and  in  con- 
tact therewith,  this  policy  shall  cover  in  same  under 
its  respective  items;  permission  also  granted  to  do 
such  work  in  said  building  as  the  nature  of  the  occu- 
pancy may  require;  to  work  at  any  and  all  times; 
and,  when  not  in  violation  of  law  or  ordinance,  to 
generate  illuminating  gas  or  vapor,  and  to  keep  and 
use  the  necessary  quantities  of  all  articles,  things 
and  materials  incidental  to  the  business  conducted 
therein  and  for  the  operation  of  said  building,  it 
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being  warranted  by  insured  that  no  artificial  light 
(other  than  incandescent  electric  light)  be  permit- 
ted in  the  room  when  the  reservoir  of  any  machine 
or  device  using  petroleum  or  any  of  its  products 
of  greater  inflammability  than  kerosene  oil  is  being 
filled  or  drawn  on.  A  breach  of  this  warranty 
suspends  this  insurance  during  such  breach.  But 
notwithstanding  anything  herein  contained,  the 
use,  keeping,  allowing,  or  storing  on  the  within  de- 
scribed premises  of  dynamite,  fireworks,  Greek 
fire,  gunpowder  in  excess  of  fifty  pounds,  nitro  gly- 
cerine or  other  explosives  is  prohibited  and  shall 
w^holly  suspend  this  policy  during  the  period  such 
use,  keeping,  allowing  or  storing  shall  continue  un- 
less a  specific  permit  therefor  is  attached  to  this 
policy. 

"Lightning  Clause."  This  policy  shall  cover  any 
direct  loss  or  damage  by  lightning  (meaning  thereby 
the  commonly  accepted  use  of  the  term  "lightning" 
and  in  no  case  to  include  loss  or  damage  by  cyclone, 
tornado  or  windstorm)  not  exceeding  the  sum  in- 
sured nor  the  interest  of  the  insured  in  the  prop- 
erty, and  subject  in  all  other  respects  to  the  terms 
and  conditions  of  this  policy;  Provided,  however, 
that  if  there  shall  be  any  other  insurance  on  said 
property  this  company  shall  be  liable  only  pro  rata 
with  such  other  insurance  for  any  direct  loss  by 
lightning  whether  such  other  insurance  be  against 
direct  loss  by  lightning  or  not. 

"Electrical  Exemption  Clause."  If  dynamos, 
wiring,  lamps,  motors,  switches  or  other  electrical 
appliances  or  devices  are  insured  by  this  policy. 
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this  insurance  shall  not  cover  any  immediate  loss 
or  damage  to  dynamos,  exciters,  lamps,  motors, 
switches,  or  any  other  apparatus  for  generating, 
utilizing,  testing,  regulating,  or  distributing  elec- 
tricity, caused  directly  by  electric  currents  therein 
whether  artificial  or  natural. 

Term  one  year  from  November  19,  1920,  to  No- 
vember 19,  1921.  Concurrent  insurance  in  the  fol- 
lowing companies,   viz. :    

Map— Sheet  4.     Block  102.     Street  No.  240. 

Special  Rate — Page Line . 

Mailed  Nov.  13,  1920. 

VEATCH  REALTY  CO., 
Agent.     [196] 


Defendant's  Exhibit  No.  8B. 

Every  Policy  or  Endorsement  Must  be  Reported 
the  Same  Day  the  Order  is  Received. 

Daily  Report. 

UNITED  STATES 

FIRE   INSURANCE   COMPANY 

OF  NEW  YORK. 

Pacific  Department. 

WM.  W.  ALVERSON,  Manager. 

266  Bush  Street     San  Francisco. 

This  Space  Reserved  for  Company's  Use. 

Total  net  line. 

On  Same  $ F.  R Within  100  Feet 

$ M.  R Class  No 

Classification :  Vol Sheet  4.    Block  102. 

Amount  $1250.00.     Rate  245.     Premium  $30.62. 
Policy  No.  C41418.    Written  in  Place  of  No 
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Renewal  of  No.  874799.     Agency:  Moscow,   Idaho. 

Ledger Comn.  $ %  . . . .     Rate  Card 

No Line  No 

Thirty  and  62/100  dollars  premium 
Does  insure  Leo  Brothers  Company  for  the  term  of 
one  year  from  the  twentj^-third  day  of  September, 
1920,  at  noon,  to  the  twenty-third  day  of  Septem- 
ber, 1921,  at  noon.  Amount:  twelve  hundred  fifty 
and  no/100  dollars. 

Copy  of  Policy 
Standard  Forms  Bureau  Form  76. 

BUILDING  FORM  (MERCANTILE) 
On  the  following  described  property,  all  situate 

at  No.  240  on  the  east  side  of  Main  Street,  between 

*'C"  and  "A"  Streets,  in  Moscow,  Idaho. 

*1.  $250.00  On  the  one  story  shingle  roof  frame 
building  and  its  additions  (if  any) 
of  like  construction  communicating 
and  in  contact  therewith,  including 
foundations,  sidewalks,  plumbing, 
electrical  wiring  and  stationary 
heating  and  lighting  apparatus  and 
fixtures;  also  all  permanent  fixtures, 
awnings,  wall  and  ceiling  decora- 
tions and  frescoes,  stationary  scales 
and  elevators,  belonging  to  and  con- 
stituting a  part  of  said  building, 
only  while  occupied  for  storage  of 
vinegar  purposes. 

*2.  $1000.00  On  tanks,  all  while  contained  in  the 
above  described  building. 
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*3.     $  Nil       On    

*No  insurance  attaches  under  any  of  the  above 
items  unless  a  certain  amount  is  specified  and  in- 
serted in  the  blank  immediately  preceding  the  item. 

Other  insurance  permitted. 

Loss,  if  any,  subject  however  to  all  the  terms 
and  conditions  of  this  policy,  payable  to 

''Tenants'  Improvements"  separately  insured  for 
a  specific  amount  under  this,  or  any  other  policy, 
are  not  covered  by  this  policy  except  for  such 
specific  amount,  if  any,  named  herein. 

The  provisions  printed  on  the  back  of  this  form 
are  hereby  referred  to  and  made  a  part  hereof. 

Attached   to  Policy  No.    C41418   of   the   United 

Name  of  Company 

States  Fire  Ins.  Co. 
Agency  at  Moscow,  Idaho. 
Dated  Sept.  21,  1920. 

Trade  Mark  INSURANCE  MAP. 

STANDARD  Sheet  4 

76  Block  102 

May  1918  No.  240 

FRED  VEATCH,  Agent. 

For   Other   Provisions   See   Reverse    Side   of   this 

Rider. 
Provisions  Referred  to  in  and  Made  Part  of  this 
Rider  (No.  76) 
"Vacancy."  If  the  building  described  hereunder 
is  located  within  the  incorporate  limits  of  a  city  or 
town,  permission  is  hereby  granted  for  same  to  re- 
main vacant  or  unoccupied  without  limit  of  time. 
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"Permits."  Permission  granted  to  make  alter- 
ation or  repairs  to  the  above  described  building 
without  limit  of  time,  and  to  build  additions,  and 
if  of  like  construction  and  communicating  and  in 
contact  therewith,  this  policy  shall  cover  on  same 
under  its  respective  items  pertaining  thereto;  per- 
mission also  granted  to  do  such  work  in  said  build- 
ing as  the  nature  of  the  occupancy  may  require; 
to  work  at  any  and  all  times ;  and,  when  not  in  vio- 
lation of  law  or  ordinance,  to  generate  illuminating 
gas  or  vapor,  and  to  keep  and  use  the  necessary 
quantities  of  all  articles,  things  and  materials  inci- 
dental to  the  business  conducted  therein  and  for  the 
operation  of  said  building,  it  being  warranted  by 
insured  that  no  artificial  light  (other  than  incan- 
descent electric  light)  be  permitted  in  the  room 
when  the  reservoir  of  any  machine  or  device  using 
petroleum  or  any  of  its  products  of  greater  inflam- 
mability than  kerosene  oil  is  being  filled  or  drawn 
on.  A  breach  of  this  warranty  suspends  this  in- 
surance during  such  breach.  But  notwithstanding 
anything  herein  contained,  the  use,  keeping,  allow- 
ing, or  storing  on  the  within  described  premises  of 
dynamite,  fireworks,  Greek  fire,  gunpowder  in  ex- 
cess of  fifty  pounds,  nitro  glycerine  or  other  explo- 
sives is  prohibited  and  shall  wholly  suspend  this 
policy  during  the  period  such  use,  keeping,  allow- 
ing or  storing  shall  continue  unless  a  specific  per- 
mit therefor  is  attached  to  this  policy. 

"Lightning  Clause."  This  policy  shall  cover  any 
direct  loss  or  damage  by  lightning  (meaning 
thereby  the   commonly   accepted   use   of   the   term 
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*' lightning"  and  in  no  case  to  include  loss  or  dam- 
age by  cyclone,  tornado  or  windstorm)  not  exceed- 
ing the  sum  insured  nor  the  interest  of  the  insured 
in  the  property,  and  subject  in  all  other  respects 
to  the  terms  and  conditions  of  this  policy;  Pro- 
vided, however,  that  if  there  shall  be  any  other 
insurance  on  said  property  this  company  shall  be 
liable  only  pro  rata  with  such  other  insurance  for 
any  direct  loss  by  lightning  whether  such  other  in- 
surance be  against  direct  loss  by  lightning  or  not. 

"Electrical  Exemption  Clause."  If  dynamos, 
wiring,  lamps,  motors,  switches  or  other  electrical 
appliances  or  devices  are  insured  by  this  policy, 
this  insurance  shall  not  cover  any  immediate  loss 
or  damage  to  dynamos,  exciters,  lamps,  motors, 
switches,  or  any  other  apparatus  for  generating, 
utilizing,  testing,  regulating,  or  distributing  elec- 
tricity, caused  directly  by  electric  currents  therein 
whether  artificial  or  natural. 

Daily  report  mailed  Sept.  21,  1920. 

FRED   VEATCH, 
Agent.     [197] 


Defendant's  Exhibit  No.  9. 
Daily  Report,  or  Application. 

NORWICH    UNION    FIRE    INSURANCE    SO- 
CIETY, LTD. 
Established  1797. 
Head  Office  No.  . 


Moscow,  Idaho,  Agency.    Veatch  Realty  Co.,  Agent. 

Policy   No.   1064.     Renewal   of   New.     Name   of 

Assured  (write  it  plainly)  Leo  Brothers  Company. 


250     Norwich  Union  Fire  Ins.  Soc,  Ltd.,  etc. 

Amount  $5000.00.  Rate  250.  Premium  $225.00 
$125.00.  Corrected  to  |225.00  $125.00.  Com- 
mencement Dec.  21st,  1920.  Term  one  year.  Ex- 
piration December  21st,  1921. 

Map  and  Rate  Reference :  Map  ....  Sheet  No.  4. 
Block  No.  102.  Street  No.  244.  Rate  Book  Page 
3.  Line  No.  2. 

Home  Office  Space     Risk  $ Block  $ 

Re.  In.  $ Re.  Out.  $ 

COPY  OF  WRITTEN  PORTION  OF  POLICY. 
Standard  Forms  Bureau  Form  367. 

MERCHANDISE  AND  FIXTURES  FORM. 

On  the  following  described  property,  all  situate 
No.  244  on  the  east  side  of  Main  Street,  between 
''A"  and  "C"  Streets,  in  Moscow,  Idaho. 
*1.  $5000.00  On  merchandise  of  every  description, 
consisting  principally  of  vinegar 
and  vinegar  stock,  manufactured 
or  in  process  of  manufacture,  and 
on  materials  for  manufacturing 
same,  including  packages,  labels, 
cases,  boxes  and  all  wrapping  and 
packing  materials,  being  the  prop- 
erty of  insured  or  sold  but  not  re- 
moved; and  (provided  the  insured 
shall  be  liable  by  law  for  loss  or 
damage  thereto  or  shall  have  spe- 
cifically assumed  liability  therefor), 
this  insurance  shall  also  cover  mer- 
chandise held  in  trust,  or  on  com- 
mission, or  left  for  storage  or  re- 
pairs; all  only  while  contained  in 
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the  three  story  comp.  roof,  brick 
and  frame  building  and  its  addi- 
tions (if  any)  of  like  construction 
communicating  and  in  contact 
therewith,  situate  as  above. 

*2.  $  Nil  On  store,  office  and  workshop  furni- 
ture and  fixtures  and  equipment; 
and  on  awnings,  implements,  signs 
and  tools;  and  on  supplies  inciden- 
tal to  the  business  of  insured  not 
described  under  Item  1  above;  all 
only  while  contained  in,  on  or  at- 
tached to  above  described  building 
and  its  additions  (if  any)  of  like 
construction  communicating  and  in 
contact  therewith. 

*3.     $  Ml         On    

*4.     $  Ml         On    

*No  insurance  attaches  under  any  of  the  above 
items  unless  a  certain  amount  is  specified  and  in- 
serted in  the  blank  immediately  preceding  the  item. 

Loss  or  damage  for  which  insured  shall  be  liable 
by  law,  or  for  which  insured  shall  have  specifically 
assumed  liability,  under  item  1  above,  shall  be  ad- 
justed with  and  payable  to  the  insured  named  in 
this  policy. 

"Restriction  in  Case  of  Specific  Insurance."  No 
article  or  piece  of  personal  property  separately  in- 
sured for  a  specific  amount  under  this,  or  any  other 
policy,  is  covered  by  this  policy  except  for  such 
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specific  amount,  if  any,  named  herein;  nor  shall 
this  company  be  liable  for  loss  to  merchandise  of 
others  for  which  the  insured  is  liable  by  law  or  shall 
have  specifically  assumed  liability,  on  which  insur- 
ance is  carried  by  or  in  the  name  of  others  than  the 
insured  named  in  this  policy. 

"Sidewalk  Clause.'^  It  is  understood  that  prop- 
erty above  described  is  also  covered  under  its  re- 
spective items,  on  sidewalks,  platforms  and  alley- 
ways pertaining  to  above  described  building,  only 
while  in  daily  transit  to  and  from  said  building. 

Other  insurance  permitted. 

The  provisions  printed  on  the  back  of  this  form 
are  hereby  referred  to  and  made  a  part  hereof. 

Attached  to  Policy  No.  1064  of  the  Norwich  Union 

Name  of  Company 

Fire  Ins.  Co.     Agency  at  Moscow,  Idaho.     Dated 
December  21,  1921. 

Trade  Mark  INSURANCE  MAP 

STANDARD  Sheet  4 

307  Block  102 

May  1918  No.  244 

VEATCH  REALTY  CO., 

Agent. 

For   Other  Provisions   See   Reverse    Side   of   this 

Rider. 
Provisions  Referred  to  in  and  Made  Part  of  this 
Rider  (No.  367). 
"Permits."    Permission  granted  to  make  altera- 
tion or  repairs  to  the  above  described  building  with- 
out limit  of  time,  and  to  build  additions,  and  if  of 
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like  construction  and  communicating  and  in  contact 
therewith,  this  policy  shall  cover  in  same  under  its 
respective  items ;  permission  also  granted  to  do  such 
work  in  said  building  as  the  nature  of  the  occupancy 
may  require;  to  work  at  any  and  all  times;  and, 
when  not  in  violation  of  law  or  ordinance,  to  gen- 
erate illuminating  gas  or  vapor,  and  to  keep  and 
use  the  necessary  quantities  of  all  articles,  things 
and  materials  incidental  to  the  business  conducted 
therein  and  for  the  operation  of  said  building,  it 
being  warranted  by  insured  that  no  artificial  light 
(other  than  incandescent  electric  light)  be  permit- 
ted in  the  room  when  the  reservoir  of  any  machine 
or  device  using  petroleum  or  any  of  its  products 
of  greater  inflammability  than  kerosene  oil  is  being 
filled  or  drawn  on.  A  breach  of  this  warranty  sus- 
pends this  insurance  during  such  breach.  But  not- 
withstanding anything  herein  contained,  the  use, 
keeping,  allowing,  or  storing  on  the  within  de- 
scribed premises  of  dynamite,  fireworks,  Greek  fire, 
gunpowder  in  excess  of  fifty  pounds,  nitro  glycerine 
or  other  explosives  is  prohibited  and  shall  wholly 
suspend  this  policy  during  the  period  such  use, 
keeping,  allowing  or  storing  shall  continue  unless 
a  specific  permit  therefor  is  attached  to  this  policy. 
"Lightning  Clause."  This  policy  shall  cover  any 
direct  loss  or  damage  by  lightning  (meaning  thereby 
the  commonly  accepted  use  of  the  term  "lightning" 
and  in  no  case  to  include  loss  or  damage  by  cyclone, 
tornado  or  windstorm)  not  exceeding  the  sum  in- 
sured nor  the  interest  of  the  insured  in  the  prop- 
erty, and  subject  in  all  other  respects  to  the  terms 
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and  conditions  of  this  policy;  Provided,  however, 
that  if  there  shall  be  any  other  insurance  on  said 
property  this  company  shall  be  liable  only  pro  rata 
with  such  other  insurance  for  any  direct  loss  by 
lightning  whether  such  other  insurance  be  against 
direct  loss  by  lightning  or  not. 

"Electrical  Exemption  Clause."  If  dynamos, 
wiring,  lamps,  motors,  switches  or  other  electrical 
appliances  or  devices  are  insured  by  this  policy, 
this  insurance  shall  not  cover  any  immediate  loss 
or  damage  to  dynamos,  exciters,  lamps,  motors, 
switches,  or  any  other  apparatus  for  generating, 
utilizing,  testing,  regulating,  or  distributing  elec- 
tricity, caused  directly  by  electric  currents  therein 
whether  artificial  or  natural. 

Date  Dec.  21,  1920. 

VEATCH  REALTY  CO., 
Agent.     [198] 


Defendant's  Exhibit  No.   10. 

Every  Policy  or  Endorsement  Must  be  Reported 
the  Same  Day  the  Order  is  Received. 
Daily  Report. 
NEW  BRUNSWICK  FIRE  INSURANCE  COM- 
PANY OF  NEW  YORK. 
Pacific  Department. 
WM.  W.  ALVERSON,  Manager. 
266  Bush  Street     San  Francisco. 
This  Space  Reserved  for  Company's  Use. 
Total  Net  Line. 

On  Same  $ F.  R Within  100  Feet 

$ M.    R Class   No 

Classification:  Vol Sheet  4.    Block  102. 
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Amount  $6000.00.     Rate  250.     Premium  $150.00. 

Policy  No.  911476.     Written  in  Place  of  No 

Renewal  of  No Agency  Moscow,   Idaho. 

Ledger Comn.  $ % Rate  Card  No. 

Line  No 

One  hundred  fifty  and  no/100  dollars  premium 
Does  insure  Leo  Brothers  Company  for  the  term  of 
one  year  from  the  twenty-eighth  day  of  July,  1920, 
at  noon,  to  the  twenty-eighth  day  of  July,  1921,  at 
noon.     Amount  six  thousand  and  no/100  dollars. 

Copy  of  Policy. 
Standard  Forms  Bureau  Form  367. 
MERCHANDISE  AND  FIXTURES  FORM. 

On  the  following  described  property,  all  situate 
No.  244  on  the  southeast  corner  of  Main  and  "C" 
Streets,  in  Moscow,  Idaho. 

*1.  $6000.00  On  merchandise  of  every  description, 
consisting  principally  of  cider 
vinegar  manufactured  or  in  process 
of  manufacture,  and  on  materials 
for  manufacturing  same,  including 
packages,  labels,  cases,  boxes  and 
all  wrapping  and  packing  mate- 
rials, being  the  property  of  insured 
or  sold  but  not  removed;  and  (pro- 
vided the  insured  shall  be  liable  by 
law  for  loss  or  damage  thereto  or 
shall  have  specifically  assumed  lia- 
bility therefor),  this  insurance 
shall  also  cover  merchandise  held 
in  trust,  or  on  commission,  or  left 
for    storage    or    repairs;    all    only 
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while  contained  in  the  three  story 
comp.  roof,  brick  and  one  story 
frame  building  and  its  additions 
(if  any)  of  like  construction  com- 
municating and  in  contact  there- 
with, situate  as  above. 

*2.  $  Nil  On  store,  office  and  workshop  furni- 
ture and  fixtures  and  equipment; 
and  on  awnings,  implements,  signs 
and  tools;  and  on  supplies  inciden- 
tal to  the  business  of  insured  not 
described  under  Item  1  above;  all 
only  while  contained  in,  on  or  at- 
tached to  above  described  building 
and  its  additions  (if  any)  of  like 
construction  communicating  and  in 
contact  therewith. 

*3.     $  Ml      On    


*4.    $  Nil      On    

*No  insurance  attaches  under  any  of  the  above 
items  unless  a  certain  amount  is  specified  and  in- 
serted in  the  blank  immediately  preceding  the  item. 

Loss  or  damage  for  which  insured  shall  be  liable 
by  law,  or  for  which  insured  shall  have  specifically 
assumed  liability,  under  item  1  above,  shall  be  ad- 
justed with  and  payable  to  the  insured  named  in 
this  policy. 

"Restriction  in  Case  of  Specific  Insurance."  No 
article  or  piece  of  personal  property  separately  in- 
sured for  a  specific  amount  under  this,  or  any  other 
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policy,  is  covered  by  this  policy  except  for  such 
specific  amount,  if  any,  named  herein;  nor  shall 
this  company  be  liable  for  loss  to  merchandise  of 
others  for  which  the  insured  is  liable  by  law  or 
shall  have  specifically  assumed  liability,  on  which 
insurance  is  carried  by  or  in  the  name  of  others 
than  the  insured  named  in  this  policy. 

** Sidewalk  Clause."  It  is  understood  that  prop- 
erty above  described  is  also  covered  under  its  re- 
spective items,  on  sidewalks,  platforms  and  alley- 
ways pertaining  to  above  described  building,  only 
while  in  daily  transit  to  and  from  said  building. 

Other  insurance  permitted. 

The  provisions  printed  on  the  back  of  this  form 
are  hereby  referred  to  and  made  a  part  hereof. 

Attached  to  Policy  No.  911476  of  the  New  Bruns- 

Name    of    Company 

wick  Fire  Ins.  Co.  Agency  at  Moscow,  Idaho. 
Dated  July  20,  1920. 

Trade  Mark  INSUEANCE  MAP 

STANDARD  Sheet  4 

367  Block  102 

May  1918  No.  244-*'D" 

FRED  VEATCH,  Agent. 

For   Other  Provisions    See  Reverse    Side   of   this 

Rider. 
Provisions  Referred  to  in  and  Made  Part  of  this 
Rider  (No.  367). 
''Permits."  Permission  granted  to  make  altera- 
tion or  repairs  to  the  above  described  building  with- 
out limit  of  time,  and  to  build  |additions,  and  if  of 
like  construction  and  communicating  and  in  con- 
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,tact  therewith,  this  policy  shall  cover  in  same  under 
its  respective  items;  permission  also  granted  to  do 
such  work  in  said  building  as  the  nature  of  the  occu- 
pancy may  require;  to  work  at  any  and  all  times; 
and,  when  not  in  violation  of  law  or  ordinance,  to 
generate  illuminating  gas  or  vapor,  and  to  keep  and 
use  the  necessary  quantities  of  all  articles,  things 
and  materials  incidental  to  the  business  conducted 
therein  and  for  the  operation  of  said  building,  it 
being  warranted  by  insured  that  no  artificial  light 
(other  than  incandescent  electric  light)  be  permit- 
ted in  the  room  when  the  reservoir  of  any  machine 
or  device  using  petroleum  or  any  of  its  products  of 
greater  inflammability  than  kerosene  oil  is  being 
filled  or  drawn  on.  A  breach  of  this  warranty  sus- 
pends this  insurance  during  such  breach.  But  not- 
withstanding anything  herein  contained  the  use, 
keeping,  allowing,  or  storing  on  the  within  described 
premises  of  dynamite,  fireworks,  Greek  fire,  gun- 
powder in  excess  of  fifty  pounds,  nitro  glycerine 
or  other  explosives  is  prohibited  and  shall  wholly 
suspend  this  policy  during  the  period  such  use, 
keeping,  allowing  or  storing  shall  continue  unless 
a  specific  permit  therefor  is  attached  to  this  policy. 
'^ Lightning  Clause."  This  policy  shall  cover  any 
direct  loss  or  damage  by  lightning  (meaning  thereby 
the  commonly  accepted  use  of  the  term  "lightning" 
and  in  no  case  to  include  loss  or  damage  by  cyclone, 
tornado  or  windstorm)  not  exceeding  the  sum  in- 
sured nor  the  interest  of  the  insured  in  the  prop- 
erty, and  subject  in  all  other  respects  to  the  terms 
and  conditions  of  this  policy;  Provided,  however, 
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that  if  there  shall  be  any  other  insurance  on  said 
property  this  company  shall  be  liable  only  pro  rata 
with  such  other  insurance  for  any  direct  loss  by 
lightning  whether  such  other  insurance  be  against 
direct  loss  by  lightning  or  not. 

''Electrical  Exemption  Clause."  If  dynamos, 
wiring,  lamps,  motors,  switches  or  other  electrical 
appliances  or  devices  are  insured  by  this  policy, 
this  insurance  shall  not  cover  any  immediate  loss 
or  damage  to  dynamos,  exciters,  lamps,  motors, 
switches,  or  any  other  apparatus  for  generating, 
utilizing,  testing,  regulating,  or  distributing  elec- 
tricity, caused  directly  by  electric  currents  therein 
whether  artificial  or  natural. 

Daily  Report  Mailed  July  20,  1920. 

FRED  VEATCH, 
Agent.     [199] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 

CONSOLIDATED  CAUSES  Nos.  784  and  785. 
LEO  BROTHERiS  COMPANY,  a  Corporation, 

Plaintiff, 
vs. 

THE  NEW  BRUNSWICK  FIRE  INSURANCE 
COMPANY,  a  Corporation, 

Defendant, 
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and 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

NORWICH   UNION    FIRE    INSURANCE    SO- 
CIETY, LIMITED,  a  Corporation, 

Defendant. 

Certificate    of   Clerk   U.    S.    District   Court   to 
Transcript  of  Record. 

I,  W.  D.  McReynolds,  clerk  of  the  United  'States 
District  Court  for  the  District  of  Idaho,  do  hereby 
certify  the  foregoing  to  be  a  full,  true  and  correct 
copy  of  so  much  of  the  record,  papers,  exhibits  and 
other  proceedings  in  the  above-entitled  causes,  as 
the  same  appear  of  record  in  my  office,  the  same 
constituting  the  rcord  on  appeal  herein  on  the 
judgment  of  the  United  States  District  Court  for 
the  District  of  Idaho,  Central  Division,  to  the 
United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  as  requested  by  counsel  for  the  re- 
spective parties; 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  records  amounts  to  the 
sum  of  $65.00  and  that  the  said  amount  has  been 
paid  by  the  appellant  herein. 

IN  WITNESS  WHEREOF  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  court,  at  Boise, 
in  said  district,  this  8th  day  of  November,  1923. 

[Seal]  W.  D.  McREYNOLDS, 

Clerk  U.  S.  District  Court.     [200] 
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[Endorsed] :  No.  4140.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Norwich 
Union  Fire  Insurance  Society,  Limited,  of  Nor- 
wich and  London,  England,  a  Corporation,  Plain- 
tiff in  Error,  vs.  Leo  Brothers  Company,  a  Cor- 
poration, Defendant  in  Error,  and  the  New  Bruns- 
wick Fire  Insurance  Company,  a  Corporation, 
Plaintiff  in  Error,  vs.  Leo  Brothers  Company,  a 
Corporation,  Defendant  in  Error.  Transcript  of 
Record.  Upon  Writs  of  Error  to  the  United 
States  District  Court  of  the  District  of  Idaho,  Cen- 
tral Division. 

Filed  November  12,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


NO.  4140 

Oltrcutt  Court  oi  appeals 

^cr  ti|e  ^intii  Ctrcutt 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, LIMITED,  of  Norwich  and  London, 
England,  a  Corporation, 

Plaintiff  in  Error, 

vs. 

LEO   BROTHERS   COMPANY,   a   Corporation, 

Defendant  in  Error, 

and 

THE  NEW  BRUNSWICK  FIRE  INSURANCE 
COMPANY,  a  Corporation, 

Plaintiff  in  Error, 

vs. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Defendant  in  Error, 


Upon  Writs  of  Error  to  the  United  States  District  Court 
of  the  District  of  Idaho,  Central  Division 


PLAINTIFFS  IN  ERROR'  OPENING  BRIEF. 


E.  EUGENE  DAVIS, 

Spokane,  Wash. 
C.  J.  ORLAND, 

Moscow,  Idaho. 

H.  B.  M.  MILLER, 

San  Francisco,  Cal. 
Attorneys  for  Plaintiff  in  Error. 
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Oltrcuit  Olourt  of  JVppeals 

^av  tl|0  ^inlt]  Circuit 


NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, LIMITED,  of  Norwich  and  London, 
England,  a  Corporation, 

Plaintiff  in  Error, 

vs. 

LEO   BROTHERS   COMPANY,   a   Corporation, 

Defendant  in  Error, 

and 

THE  NEW  BRUNSWICK  FIRE  INSURANCE 
COMPANY,  a  Corporation, 

Plaintiff  in  Error, 

vs. 

LEO  BROTHERS  COMPANY,  a  Corporation, 

Defendant  in  Error, 


Upon  Writs  of  Error  to  the  United  States  District  Court 
of  the  District  of  Idaho,  Central  Division 


PLAINTIFFS  IN  ERROR'  OPENING  BRIEF. 


E.  EUGENE  DAVIS, 

Spokane,  Wash. 
C.  J.  ORLAND, 

Moscow,  Idaho. 

H.  B.  M.  MILLER, 

San  Francisco,  Cal. 
Attorneys  for  Plaintiff  in  Error. 


STATEMENT  OF  THE  CASE. 

These  were  two  separate  actions  consolidated  for 
trial  before  the  court  without  a  jury.  Plaintiffs  in 
Error  were  defendants  in  the  lower  court  and  de- 
fendant in  error  was  plaintiff  in  both  cases  and 
for  convenience  will  be  so  designated  in  this  brief. 

Plaintiff  is  an  Idaho  corporation,  engaged  in  the 
manufacture  of  vinegar  at  Moscow,  Idaho,  its  prin- 
cipal place  of  business.  Defendants  are  each  for- 
eign corporations,  engaged  in  fire  insurance  under- 
writing and  doing  business  in  the  State  of  Idaho 
and  this  litigation  arises  out  of  a  disagreement  as 
to  the  construction  and  application  of  two  separate 
contracts  of  insurance  entered  into  between  plain- 
tiff on  the  one  part  and  the  two  defendants  re- 
spectively, on  the  other. 

One  Fred  Veatch  was  and  had  been  for  many 
years,  agent  for  the  two  defendants,  among  other  in- 
surance companies,  representing  them  at  Moscow, 
Idaho,  in  the  making  of  contracts  of  insurance. 
He  was  also  at  all  times  material  here,  the  owner 
of  most  of  the  stock  in  and  the  active  manager  of 
plaintiff  corporation;  in  fact,  it  is  admitted  that  so 
far  as  the  insurance  was  concerned,  Fred  Veatch 
was  Leo  Brothers.  (Tr.  48,  95.)  Defendants  were 
aware  of  Veatch 's  relationship  with  |)laintiff  at  the 
times  the  contracts  of  insurance  were  entered  into. 

Leo    Brothers    Company,    represented    by    Mr. 
Veatch,  was  and  had   been  for  several  years,   the 


owner  of  a  plant  for  the  manufacture  of  vinegar 
in  Moscow,  Idaho.     Originally  this  plant  had  con- 
sisted of  the  main  manufacturing  plant,  a  three- 
story  brick  structure  with  a  one-story  frame  addi- 
tion to  the  north,  situate  in  Block  102,  on  the  south- 
east   corner    of    the    intersection    of    Main    and    C 
streets  in  the  city  of  Moscow,  in  which  building  the 
machinery  for  the  manufacture  and  storage  of  vine- 
gar was  located,   and   of  a   small   detached   frame 
building  a^iout  thirty-five  feet  south  of  this  build- 
ing, abuiiirtg  on  Main  street,  containing  tanks  for 
the  storage  of  vinegar.    At  a  time  prior  to  the  time 
when  the  contracts  here  involved  were  entered  into, 
plaintiff  had  had  the  one-story  frame  addition  to 
the  north  of  the  main  building  torn  down  and  a  two- 
story  frame  addition  added  to  the  north  of  the  brick 
and  a  large  one-story  frame  addition  added  to  the 
east.    At  the  east  end  of  this  one-story  frame  addi- 
tion, on  its  south  side,  was  built  a  small  canopy  or 
shed  roof,  covering  a  scale  and  scale  platform,  rest- 
ing on  the  north  side  on  the  frame  addition  and  on 
the  south  side  on  two  posts.    Some  time  after  these 
improvements,  the  small  detached  frame  building  to 
the  south  of  the  main  building  was  enlarged  and 
built  up  toward  the  north  and  east,   bringing  its 
north  walls  to  within  about  sixteen  feet  of  the  fac- 
tory building.     A  concrete  driveway  separated  the 
two  buildings.    When  this  was  done,  the  canopy  shed 
was  at"*'ached  on  its  south  side  to  this  building,  this 
being  the  only  physical  connection  between  the  two 


buildings.  This  was  the  condition  of  the  property 
at  the  time  the  contracts  of  insurance  in  controversy 
were  entered  into  and  at  the  time  of  the  fire.  (Dia- 
gram, Tr.  229.) 

As  agent  for  various  insurance  companies,  Mr. 
Veatch  acted  under  well  defined  and  restricted  in- 
structions from  his  principals.  He  was  furnished 
with  maps  j^repared  by  the  Sanborn  Map  Company, 
showing  the  location  of  all  insurable  risks  in  the 
city  of  Moscow.  The  diagram  (Tr.,  page  229)  is  a 
re-production  of  the  Sanborn  Map  page  whereon 
Leo  Brothers  Company  factory  and  storage  build- 
ing are  shown.  Opposite  the  factory  proper,  the 
map  maker  had  placed  on  this  map  the  number  244, 
which  was  the  city  or  mail  delivery  number,  but  the 
map  maker  placed  no  number  opposite  the  building 
containing  the  storage  tanks.  Mr.  Veatch,  however, 
for  reference  in  writing  insurance,  had  written  on 
the  map  in  his  office  in  lead  pencil,  the  number  240, 
as  he  had  figured  that  this  would  be  about  a  cor- 
rect number  for  this  location.     (Tr.  74,  99.) 

All  insurance  risks  in  the  city  of  Moscow  were 
>^urve7ed  by  experts  of  the  Board  of  Fire  Under- 
writers, an  organization  of  Salt  Lake  City,  Utah, 
of  which  organization  defendants  were  members. 
These  experts  classified  various  buildings  of  the 
city  and  their  contents,  located  and  segregated  the 
various  risks  or  subjects  of  insurance  and  pub- 
lished  specific  rates   for  insurance   thereon.      (De- 
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fendants'  Exhibit  19.)  It  also  published  a  book  of 
general  estimates,  basis  rates  (Defendants'  Exhibit 
18),  for  the  use  of  agents  in  the  field  so  they  could 
write  a  risk  which  had  not  been  specifically  rated, 
pending  authorization  of  s])ecific  rating  by  the 
board.  (Tr.  129.)  This  book  also  contained  gen- 
eral rules  for  the  guidance  of  agents.  These  sur- 
veys and  rates,  as  well  as  the  tariff  book  of  general 
estimates  and  values  were  placed  in  the  hands  of 
the  various  insurance  company  members  of  the 
Doard  and  their  agents  and  constituted  rules  and 
instructions  for  the  agents'  guidance  in  writing  in- 
surance which  could  not  be  deviated  from.  (Tr. 
87,  88.)  When  a  specific  rate  had  been  published, 
that  rate  identified  the  particular  risk  or  subject  of 
insurance  and  the  agent  was  not  permitted  to  adopt 
or  apply  any  other  rate  or  deviate  from  this  con- 
struction. (Tr.  87.)  Under  the  rules  in  force,  sep- 
arate risks  could  not  be  insured  under  one  sum  in 
a  policy.  (Tr.  88,  130,  Defs.  Ex.  18),  except  in 
cases  where  an  average  clause  was  applicable  and 
it  is  conceded  that  the  average  clause  was  not  ap- 
plicable in  the  present  case  and  was  not  used  or 
intended  to  be  used.     (Tr.  87.) 

When  block  102,  wherein  the  plant  in  question 
was  located,  was  surveyed,  the  result  was  furnished 
to  Mr.  Veatch  and  the  various  insurance  companies 
he  represented  and  made  a  part  of  the  book  of  the 
specific  rates  of  Moscow.  (Def.  Ex.  19  and  7.)  The 
survey  and  rating  of  plaintiff's  plant  was  desig- 


nated  as  page  3  of  said  book  and  the  material  por- 
tion was  as  follows.     (Defs.  Ex.  7,  Tr.  p.  231)  : 

Correction  Sheet  No.  60 
April  7,  1921 

MAIN    STREET— EAST    SIDE 

Moscow,  Idaho  P-3 
No.  of  Rating  Takes 

Rating  Location     Class         Occupation       Bldg.   Cents         Effect 

1  C  and  A.  Streets— Block  102 

2  SE    c    C    (244). ...C-D  Vinegar  Factory    250  250 

3  South  D  Vinegar    Tanks     245  245  Oct.    15-19 

4  South    (224)    D  *Warehouse   340  340  April    1-20 

5  South  (210) C  Office  100  100 

6  NE  c  A  (200) C  Dwelling   45  45 

The  line  numbered  (1)  of  this  sheet  identifies  the 
block.  (Tr.  53.)  The  line  numbered  (2)  identifies 
the  risk  known  as  the  vinegar  factory  proper  and 
by  this  means  classifies  it  and  fixes  it  as  a  distinct 
risk  or  subject  of  insurance  (Tr.  p.  89)  and  the  line 
numbered  (3)  identifies  and  fijces  the  vinegar  tanks 
and  contents  as  a  separate  risk.  (Tr.  53,  115.)  The 
word  "south"  used  as  descriptive  in  this  line  (3) 
is  the  conventional  term  known  to  insurance  men 
and  understood  as  referring  to  the  building  or  risk 
just  south  of  the  risk  designated  in  the  previous 
line  and  is  used  to  designate  a  risk  when  no  num- 
ber is  given  to  the  building  on  the  map  in  use  or 
fixed  by  the  municipal  authorities.     (Tr.  53,  115.) 

Mr.  Veatch  as  agent  for  defendants  and  other 
companies,  was  furnished  by  these  companies  with 
blank  standard  form  policies  and  with  other  blanks 
called  daily  reports  for  use  in  reporting  to  his  prin- 
cipals a  policy  when  written.  The  rule  was  to  pre- 
pare in  triplicate  a  descriptive  sheet,  describing  the 
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property  to  be  insured,  attach  one  copy  of  this  to 
the  policy,  another  copy  to  the  agent's  record  and 
to  attach  the  third  copy  to  the  daily  report  form 
and  send  the  daily  report  with  the  descriptive  clause 
attached,  to  the  home  office  or  general  agency  of 
the  company.  (Tr.  49,  50.)  Upon  this  daily  re- 
port form  were  appropriate  blanks  for  reference 
to  the  pro]7er  page  and  line  number  of  the  specific 
rates  and  for  reference  to  the  fire  maps  of  the  risk. 
(Tr.  51.)  The  contract  thus  ])resented  to  the  in- 
surance companies  was  for  a  risk  based  upon  the 
standard  policy  form  and  the  typed  description  of 
the  property,  the  insurance  companies'  copy  of  the 
Sanborn  Map  and  of  the  rate  sheets  with  reference 
to  which  the  companies  necessarily  assumed  the 
policies  were  written  and  the  tariff  book  and  book 
of  rules  in  their  hands  and  in  the  hands  of  their 
agents  in  conformity  with  which  rules  they  of  ne- 
cessity assumed  that  the  agent  had  written  the 
policies. 

In  writing  the  contracts  of  insurance  which  are 
the  subject  of  these  suits,  Mr.  Veatch  as  principal 
owner  and  manager  of  plaintiff  corporation  had  no 
communication  whatsoever  with  anyone  connected 
with  defendants  except  such  information  as  he  con- 
veyed to  defendant  companies  by  way  of  the  daily 
reports  and  rate  and  map  references.  (Tr.  48.) 
As  to  the  plaintiff,  as  was  admitted,  he  was  Leo 
Brothers    Company    and    no    communication    was 


necessary.      The    original    policies    never    left    his 
hands. 

For  several  years  prior  to  the  date  of  the  present 
contracts,  Mr.  Veatch  had  written  two  separate 
groups  of  insurance  policies  covering  the  vinegar 
plant.  One  group  described  the  property  covered 
as  on  the  building  or  its  contents  known  as  number 
244  on  the  southeast  corner  of  Main  and  C  streets, 
Moscow,  Idaho,  and  the  other  group  described  the 
property  insured  as  the  building  or  contents  (as 
the  case  may  be)  known  as  number  240  on  the  east 
side  of  Main  street  between  A  and  C  streets.  This 
was  both  before  and  after  the  improvements  to  the 
property  above  referred  to  were  made.  These  poli- 
cies were  reported  to  the  various  insurance  com- 
panies including  these  defendants  by  daily  reports 
and  references  as  above  described. 

On  December  21,  1920,  Mr.  Veatch  prepared  a 
policy  which,  omitting  immaterial  parts,  bound  the 
Norwich  Union  Fire  Insurance  Society,  Limited, 
for  a  term  of  one  year  to  insure  plaintiff  against 
loss  by  fire  "to  the  following  described  property 
while  located  and  contained  as  described  herein  and 
not  elsewhere,  to-wit"  (Tr.  7) : 

Standard  Farms  Bureau  Form  -^67  (May  1918). 

MERCHANDISE  AND  FIXTURES  FORM. 

On  the  following  described  i)ro])erty,  all  situate 
at  No.  244  on  the  East  side  of  Main  Street,  between 
"A"  and  "C"  Streets,  in  Moscow,  Idaho. 


IG 

*1  $5000.00  On  merchandise  of  every  description, 
consisting  principally  of  Vinegar  and 
Vinegar  stock  manufactured  or  in 
process  of  manufacture,  and  on  ma- 
terials for  manufacturing  same,  in- 
cluding packages,  labels,  cases,  boxes 
and  all  wrapping  and  packing  ma- 
terials, being  the  property  of  insured 
or  sold  but  not  removed;  *  *  * 
all  only  while  contained  in  the  three- 
story  comp.  roof,  ];rick  &  frame  build- 
ing and  its  additions  (if  any)  of  like 
construction  comnumicating  and  in 
contact  therewith,  situate  as  above. 

This  form  was  attached  to  the  daily  report  blank 
of  the  Norwich  Union  Fire  Insurance  Society  and 
transmitted  to  its  general  agent.  On  this  daily  re- 
port form,  Mr.  Veatch  further  designated  the  risk 
by  reference  to  the  page  and  line  of  the  book  of 
specific  rates  as  page  (3),  line  (2)  and  also  referred 
the  company  to  the  risk  known  as  number  244  in 
block  102  on  the  insurance  maps.  (Defts.  Ex.  9.  Tr. 
249.)  On  July  28,  1920,  Mr.  Veatch  prepared  a 
policy  which,  omitting  immaterial  parts,  bound  the 
New  Brunswick  Fire  Insurance  Company  to  insure 
plaintiff  for  the  term  of  one  year  against  loss  by 
fire  "to  the  following  described  property  while  lo- 
cated and  contained  as  described  herein  and  not 
elsewhere,  to-wit:" 

Standard  Farms  Bureau  Form  367  (May  1918). 
MERCHANDISE  AND  FIXTURES  FORM. 
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On  the  following  described  property,  all  situate 
No.  244  on  the  Southeast  corner  of  Main  and  "C" 
Streets,  in  Moscow,  Idaho: 

*  $6000.00  On  merchandise  of  every  description, 
consisting  principally  of  Cider  Vine- 
gar manufactured  or  in  process  of 
manufacture,  and  on  materials  from 
manufacturing  same,  including  pack- 
ages, labels,  cases,  boxes  and  all  wrap- 
ping and  packing  materials,  being  the 
property  of  insured  or  sold  but  not  re- 
moved; *  *  *  all  only  while  con- 
tained in  the  three-story  comp.  roof, 
brick  &  one-story  frame  building  and 
its  additions  (if  any)  of  like  construc- 
tion communicating  and  in  contact 
therewith,  situate  as  above. 
(Tr.   pp.   187-188.) 

This  policy  was  ])repared  in  the  same  manner 
and  copy  of  the  form  attached,  attached  to  the  daily 
report  and  reported  to  the  general  agent  for  de- 
fendant New  Brunswick  Fire  Insurance  Company 
at  San  Francisco,  one  W.  W.  Alverson.    This  daily 
report   contained   the   same   references   as   to   map 
number  (Defts.  Ex.  10,  Tr.  254),  but  the  rate  book 
reference  apparently,  from  Mr.  Veatch's  copy  in- 
troduced in  evidence,  was  left  blank,  although  he 
testified  that  this  might  have  been  filled  in  in  the 
copy  sent  to  the  company,  but  if  the  blanks  were 
not  filled  in,  they  should  have  been.     The  rate  of 
250  being  the  rate  for  the  risk  on  line  (2),  page  3, 
of  the  specific  rates  and  for  the  main  plant,  was 
indicated  on  the  daily  report. 
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At  the  time  this  policy  was  reported  and  at  the 
time  of  the  fire,  there  was  insurance  on  the  vinegar 
tank  risk  which  Mr.  Veatch  had  written,  binding 
the  United  States  Fire  Insurance  Company  of 
which  he  was  agent  and  this  same  Mr.  Alverson, 
general  agent,  which  policy  he  had  reported  to  Mr. 
Alverson  by  daily  report  and  in  which  policy  he  had 
insured  the  risk  referred  to  as  the  vinegar  tank  shed 
risk  and  describing  it  as  number  240  on  the  east 
side  of  Main  street  between  "A"  and  "C"  street 
and  referred  to  it  as  the  risk  shown  on  the  insur- 
ance map  as  number  240.     (Defts.  Ex.  8B,  Tr.  245.) 

He  had  also  about  this  same  time  and  in  the 
same  manner,  written  policies  binding  the  Home  In- 
surance Company  with  two  policies  and  the  Liver- 
pool, London  &  Globe  Insurance  Company  with  one 
policy,  for  both  of  which  companies  he  was  agent, 
for  $10,000.00  each  for  loss  of  vinegar  all  only  while 
contained  in  the  property  situate  at  number  240 
on  the  east  side  of  Main  Street  between  "A"  and 
*'C"  Streets,  reporting  them  in  the  same  manner 
and  referring  to  the  risks  as  number  240  on  the  in- 
surance map. 

A  fire  occurred  on  the  6th  day  of  July,  1921,  dam- 
aging the  vinegar  located  and  contained  in  the  risk 
referred  to  as  number  240,  the  vinegar  tank  shed, 
to  the  extent  of  $19,561.00.  The  $20,000.00  insur- 
ance in  the  Home  Insurance  Company  and  the 
Liverpool,  London  &  Globe  Insurance  Company  ad- 
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mittedly  covered  this  loss,  having  been  specifically 
designated  as  covering  the  risk,  but  plaintiff  con- 
tending that  the  policies  of  defendants  also  cov- 
ered and  should  pro-rate  with  this  insurance  and 
with  defendants  contending  that  their  policies  cov- 
ered only  the  vinegar  in  the  main  factory  proper 
or  number  244,  this  litigation  resulted.  From  a  de- 
cision of  the  District  Court  upholding  plaintiff's 
contention,  this  Writ  of  Error  is  prosecuted. 

SPECIFICATIONS  OF  ERROR. 

There  was  error: 

I. 

In  deciding  that  the  property  destroyed  by  fire 
was  insured  under  the  policies  of  insurance  sued 
on  in  the  plaintiff's  complaints. 

II. 

In  denying  the  defendants'  motion  for  judgment 
at  the  close  of  plaintiff's  case. 

III. 

In  denying  defendants'  motion  for  judgment  at 
the  close  of  the  entire  case. 

IV. 

In  refusing  to  make  findings  for  defendants  as 
requested  at  the  close  of  the  entire  case. 
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V. 

In  entering  judgment  for  plaintiff  in  any  sum. 

VI. 

In  deciding  that  there  was  any  evidence  or  in- 
ference therefrom  that  the  property  destroyed  was 
located  or  contained  in  the  building  described  in 
the  policies  sued  on  as  Block  102,  No.  244,  Sanborn 
Map. 

VII. 

In  construing  the  agreements  of  the  parties  as 
contracts  of  insurance  of  the  contents  of  the  build- 
ing known  as  "Vinegar  Tank  Shed"  referred  to  as 
Risk  240. 

VIII. 

In  deciding  that  the  building,  the  contents  of 
which  were  destroyed,  was  the  same  building  or  part 
thereof,  as  the  building  known  and  described  as  No. 
244,  Block  102,  Sanborn  Map. 

IX. 

In  not  deciding  that  the  two  buildings  were  sep- 
arate and  distinct  risks  and  that  the  building  and 
contents  destroyed  were  not  insured  under  the  con- 
tracts of  insurance  sued  on  in  plaintiff's  complaint. 
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X. 


In  deciding  that  there  was  any  evidence  or  in- 
ference therefrom  that  the  property  destroyed  was 
located  or  contained  in  the  building  described  in  the 
policies  sued  on  as  Block  102,  No.  244,  Sanborn 
Map,  on  the  S.  E.  corner  of  Main  and  "C"  Streets, 
Moscow. 

ARGUMENT. 

The  single  question  involved  in  this  appeal  is 
whether  the  property  destroyed  was  covered  by  de- 
fendants' contracts  of  insurance  or  stated  other- 
wise, whether  the  contracts  of  insurance  insured  the 
vinegar,  the  contents  of  the  building  designated  as 
the  vinegar  tanks  building  and  referred  to  as  num- 
ber 240,  it  being  admitted  that  the  vinegar  in  this 
building  was  the  only  vinegar  destroyed.  All  the 
specifications  of  error  go  substantially  to  this  one 
question  and  in  argument  must  necessarily  be 
treated  as  a  whole. 

At  the  outset,  we  wish  to  point  out  that  there  was 
absolutely  no  dispute  as  to  the  facts  on  this  point, 
the  only  controversy  being  as  to  the  application  of 
the  law  to  these  facts.  In  fact,  the  entire  case  ex- 
cept as  to  the  amount  of  loss  on  which  no  question 
is  raised,  is  based  entirely  upon  the  testimony  of 
plaintiff's  witness,  Mr.  Veatch,  plaintiff's  manager 
and  upon  certain  uncontroverted  and  unimpeached 
documentary  evidence  and  the  uncontroverted  and 
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unimpeached  expert  testimony  of  defendants'  wit- 
ness Wooley,  whose  testimony  was  in  the  most  part 
merely  cumulative  and  explanatory  of  certain  por- 
tions of  Mr.  Veatch's  testimony  and  we  believe  that 
when  these  facts  are  analyzed  and  the  proper  rules 
of  law  applied,  it  will  be  seen  that  there  is  abso- 
lutely no  evidence  or  inference  therefrom  to  sustain 
the  judgment  of  the  District  Court. 

It  seems  that  in  approaching  a  discussion  of  the 
question  raised,  that  the  first  point  to  consider  is 
what  transaction  created  the  insurance  contracts, 
that  is,  gave  rise  to  contractual  rights  and  duties 
between  the  parties.  Bearing  in  mind  that  Mr. 
Veatch,  although  defendants'  agent,  was  the  plain- 
tiff's manager  and  chief  stockholder,  in  substance 
the  plaintiff  itself  and  the  sole  actor  for  plaintiff 
in  this  transaction  and  further  that  he  wrote  these 
policies  without  any  previous  authorization  or  com- 
munication whatsoever,  it  is  manifest  that  when  he 
wrote  the  policies  themselves  and  kept  them  in  his 
possession,  no  contract  arose.  The  only  communi- 
cation that  he  ever  had  with  defendants  regarding 
this  insurance  was  such  as  he  conveyed  to  them  in 
the  daily  reports  (Defts.  Ex.  9  and  10,  Tr.  249-259) 
together  with  the  rate  book  and  map  reference 
thereon.  The  contract  thus  presented,  was  accepted 
])Y  the  defendants,  but  no  contract  other  than  the 
one  so  presented  was  ever  tendered  and  there  was 
no  communication  or  meeting  of  the  minds  other 
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than  upon  the  contract  with  its  references  as  thus 
tendered  by  the  daily  report.  This  being  the  con- 
tract and  on  this  point  we  believe  there  can  be  no 
question,  this  contract  must  be  interpreted,  giving 
effect  to  all  its  parts  which  of  necessity  includes 
the  rate  reference,  the  map  referenc  and  the  rules 
under  which  the  insurance  was  necessarily  written. 

There  is  no  question  here  of  defendants  asking 
for  any  reformation  of  a  policy  or  introducing  evi- 
dence to  vary  the  terms  of  the  written  contract. 
The  contract  of  the  parties  is  the  contract  thus 
created  by  the  tender  of  the  risk  on  the  one  hand  by 
means  of  the  daily  report  and  references  and  the 
acceptance  on  the  other  and  the  court  must  of  ne- 
cessity resort  to  extrinsic  evidence  for  the  purpose 
of  applying  the  contract  to  its  subject  matter.  The 
court  may  also  by  means  of  extrinsic  evidence,  place 
itself  in  the  position  of  the  parties  at  the  time  the 
contract  was  entered  into  for  a  better  understand- 
ing and  interpretation  of  the  contract. 

"Where  the  question  is  whether  the  property 
destroyed  by  fire  is  embraced  within  the  terms 
of  the  policy,  it  is  always  competent  in  contracts 
of  doubtful  interpretation  to  give  evidence  of 
extrinsic  facts  which  will  ])lace  the  court  in  the 
situation  of  the  parties  when  the  contract  is 
made  in  order  to  ena]>le  it  to  be  read  under- 
standingly." 

Arlington    Mfg.    Co.    vs.    Norwich    Union 
Fire  Insurance  Society,  107  Fed.  662. 
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In  the  present  case,  regardless  of  the  physical 
aspects  of  the  property,  the  evidence  is  clear  and 
undisputed  as  we  will  hereafter  demonstrate,  that 
the  parties  had  constituted  the  two  buildings  in 
question  as  two  separate  and  distinct  risks  or  sub- 
jects of  insurance.  The  property  destroyed  was  the 
property  contained  in  the  risk  referred  to  as  the 
vinegar  tank  shed  or  in  the  building  referred  to  as 
number  240.  The  first  point  of  law  therefore  is 
raised  by  the  question  of  whether  under  the  con- 
tract as  entered  into,  the  property  destroyed,  to-wit, 
the  vinegar,  was  insured  while  in  any  other  loca- 
tion except  the  location  agreed  upon  by  the  par- 
ties. On  this  point  we  believe  that  under  the  stand- 
ard form  of  policy,  there  can  be  no  question.  The 
standard  form  provides  that  the  property  is  in- 
sured "while  located  and  contained  as  described 
herein  and  not  elsewhere,"  and  the  form  proposed 
by  plaintiff  to  defendants  also  provided  "all  only 
while  contained  in  the  three-story  comp.  roof,  etc., 
situate  as  above." 

Under  a  contract  of  this  form  there  can  be  no 
recovery  for  property  destroyed  in  any  other  place 
than  that  specified  and  described. 

Davison  v.  London  &  Lancashire  Ins.  Co., 
189  Pa.  St.  132,  42  Atl.  Rep.  2. 

L'Anse  v.  Fire  Assoc,  119  Mich.  427,  78 
N.W.  Rep.  465. 

Benton  v.  Farmers'  Ins.  Co.,  102  Mich.  281, 
60  N.  W.  Rep.  691. 
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Lakings  v.  Phoenix  Ins.  Co.,  94  Iowa,  476, 
62  N.  W.  Rep.  783. 

Green  v.  Liverpool,  L.  &  G.  Ins.  Co.,  91 
Iowa,  615,  60  N.  W.  Rep.  189. 

British- American  Assur.  Co.  v.  Miller,  91 
Tex.,  414,  44  S.  W.  Rep.  60. 

Birnstein  v.  Stuyvesant  Ins.  Co.,  83  App. 
Div.  436,  82  N'.  Y.  Supp.  140. 

Saunders  v.  Agricultural  Ins.  Co.,  2  App. 
Div.  223,  37  N.  Y.  Supp.  769. 

Bahr  v.  National  Ins.  Co.,  80  Hun.  309,  29 
N.  Y.  Supp.  1031. 

Leventhal  v.  Home  Ins.  Co.,  32  Misc.  685, 
66  N.  Y.  Supp.  502. 

Phoenix  Ins.  Co.  v.  Stewart,  53  111.  App. 
273. 

Lyons  v.  Providence-Washington  Ins.  Co., 
14  R.  L.  109. 

Eaton  V.  Phoenix  Ins.  Co.,  15  Ky.  L.  R.  441. 

Bryce  v.  Lorillard  Ins.  Co.,  55  N.  Y.  240. 

Maryland  Ins.  Co.  v.  Gusdorf,  43  Md.  506. 

Bradbury  v.  Fire  Assoc,  80  Me.   396,  15 
Atl.  Rep  34. 

Farmers'   Ins.    Assoc,    v.    Kryder,   5    Ind. 
App.  430. 

Boydv.  Mississippi  Home  Ins.  Co.,  75  Miss. 
47,  21  So.  Rep.  708. 

Aetna  Ins.  Co.  v.  Brannon,  Tex.  Civ.  App., 
81  S.  W.  Rep.  560. 

Globe  Fire  Ins.  Co.  v.  Moffat,  154  Fed.  13. 
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Steil  V.  Sun  Ins.  Co.,  171  Cal.  795,  155  Pac. 

72. 

Bear  v.  Natl.  Fire,  29  N.  Y.  S.  1031. 

Turning  then  to  the  contract  of  the  parties,  the 
question  is,  in  what  location  did  the  parties  agree 
that  this  vinegar  would  be  covered?  If  the  two 
buildings  were  distinct  and  separate  locations,  by 
agreement  of  the  parties  it  is  clear  that  the  insur- 
ance did  not  cover  in  both.  Taking  first  the  physical 
aspects  of  the  property  without  considering  any 
agreement  or  understanding  of  the  parties  as  to 
the  subject  matter,  we  find  that  the  vinegar  tank 
shed,  number  240  and  the  factory  building  proper, 
number  244,  had  for  many  years  been  separate  and 
detached  buildings.  Some  time  before  the  contracts, 
the  tank  shed  had  been  enlarged  up  to  about  17  feet 
of  the  other  building,  being  divided  by  a  driveway 
and  connected  only  by  a  gate  at  one  end  and  by  a 
shed  covering  over  the  scales  at  the  other.  This 
slight  physical  connection  of  the  two  buildings 
could  hardly  constitute  the  smaller  an  addition. 
However,  this  point  is  not  material,  for  regardless 
of  the  physical  features,  the  undisputed  evidence 
by  plaintiff's  own  admissions  is  that  the  parties 
agreed  and  considered  these  two  structures  as  sep- 
arate locations  or  risks  and  regarded  them  as  dis- 
tinct and  separate  buildings  or  subjects  of  insur- 
ance. 

This  is  clearly  the  position  plaintiff  took  when 
proposing  the  insurance  to  defendants  and  the  basis 
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upon  which  defendants  accepted  plaintiff's  proposal 
and  the  situation  at  the  time  the  contract  was  en- 
tered into  is  what  must  control  and  not  what  one 
of  the  parties  might  now  say  he  intended. 

"It  can  make  no  difference  in  the  result 
what  was  intended  by  either  party,  nor  can  the 
contract  be  changed  or  modified  by  what  one 
party  may  now  say  he  intended.  It  all  depends 
upon  what  was  said  and  done  at  the  time.  If 
no  contract  was  then  made  it  cannot  be  made 
now  post-facto. 

"A  contract,  express  or  implied,  executed  or 
executory,  results  from  the  concurrences  of 
minds  of  two  or  more  persc^ijs,  and  its  legal  con- 
sequences are  not  dependent  upon  the  impres- 
sions or  understanding  of  one  alone  of  the  par- 
ties to  it.  It  is  not  what  either  thinks,  but  what 
both  agree. 

"When  the  terms  of  an  agreement  are  ascer- 
tained, its  eff'ect  is  determined  by  the  law,  and 
does  not  depend  upon  the  uncertain  or  undis- 
closed notion  or  belief  of  either  of  the  parties." 

Roberta  v.  Royal  Insurance  Coynpany,  76 
S.  E.  865. 

Assuming  for  the  sake  of  argument  that  physical- 
ly these  two  building  were  one,  this  fact  would  have 
no  bearing  upon  the  application  of  insurance  to 
the  risk  if  the  parties  themselves  for  insurance 
purposes  had  agreed  or  considered  them  separate 
risks  or  locations.  The  case  of  Stanton  v.  Rochester 
German  Underwriters  Agency,  206  Fed.  978,  de- 
cided by  Judge  Rudkin  while  on  the  district  bench, 
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is  well  in  point.  In  that  case  there  was  but  one  en- 
tire building  broken  up  into  several  apartments. 
The  policy  provided  that  the  insurance  should  at- 
tach to  each  of  these  buildings  and  contents  in  cer- 
tain proportions.  The  contention  was  made  that 
inasmuch  as  there  was  but  one  building  this  clause 
could  not  be  applied.    Judge  Rudkin,  however,  said : 

"The  plain  meaning  of  all  this  is  that  the 
cold  storage,  the  lard,  the  smoke  building,  etc., 
described  in  item  No.  1  are  each  and  all  sep- 
arate and  distinct  subjects  of  insurance  and 
that  the  amount  of  the  policy  was  to  be  applied 
proportionately  in  event  of  loss.  It  may  seem 
a  misnomer  to  call  these  separate  parts  or  de- 
partments of  one  entire  plant  a  building;  but 
in  entering  into  contracts  parties  have  a  right 
to  adopt  their  own  nomenclature,  and  if  the 
language  used  is  plain  and  free  from  ambiguity 
the  courts  have  no  alternative  but  to  enforce 
the  contract  as  they  find  it." 

Now  the  parties  here  so  considered  these  two 
buildings  separate  and  distinct  locations  and  risks 
and  their  contents  separate  and  distinct  subjects  of 
insurance.  Written  rules  were  promulgated  to 
that  effect  and  plaintiff  by  his  own  admissions  in- 
terpreted these  rules  in  that  light.  We  have  only 
to  go  to  Mr.  Veatch's  own  admissions  on  the  stand 
to  find  that  this  was  clearly  the  understanding  of 
the  parties.  Mr.  Veatch,  after  explaining  the  man- 
ner in  which  the  risks  were  arrived  at  and  the  spe- 
cific rates  published  and  after  testifying  that  he  was 
bound  by  the  construction  thus  adopted,  referring 
to  plaintiff's  exhibit  7,  testified:    (Tr.  53) 
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"Q.     Number  two  says,  southeast  corner  'C 

244,  C  D  vinegar  factory,  250 — or  vinegar  fac- 
tory, 250,  250.  The  first  250  refers  to  the  rate 
on  the  building?    A.     Yes.  sir. 

Q.  And  the  second  refers  to  the  rate  on  the 
contents?    A.     Yes,  sir. 

Q.  Line  3  of  this  rate  book  says,  south — 
what  does  that  mean?  Does  that  refer  to  the 
risk  south  of  the  southeast  corner?  A.  It 
means  next  south. 

Q.     D  vinegar  tanks,  building  245,  contents 

245.  That  refers  to  the  vinegar  tank  risk? 
A.     Yes,  sir.     (42.) 

Q.    And  the  contents?    A.     Yes,  sir." 
And  again,  (Tr.  76-77)  : 

"Q.  Now,  you  have  no  authority  to  change 
rates?     A.     Absolutely  no,  sir.     (63.) 

Q.  You  are  bound  by  the  rating  schedules? 
A.     Yes,  sir. 

Q.  And  I  believe  you  testified  that  you  had 
no  intention  or  never  had  at  any  time  applied 
the  co-insurance  or  reduced  rate  average  clause  ? 
A.     No  sir,  we  never  have. 

Q.  You  insured  two  risks  specifically?  A. 
The  Home  of  New  York  and  the  Liverpool  & 
London  &  Globe,  yes,  sir. 

Q.  And  also  the  New  Brunswick  and  tlie 
Norwich  Union?  A.  That  wasn't  so  intended 
but — 

Q.  But  that  is  the  way  you  wrote  it?  A. 
Yes,  sir. 

Q.  You  applied  the  specific  rate?  A.  Yes, 
sir. 
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Q.  Referring  to  your  companies  you  noted 
to  these  companies  when  you  applied  these 
rates,  you  noted  the  particular  reference  to  the 
particular  rates?     A.     Yes,  sir. 

Q.     They  then  would  know  what  you  were  re- 
ferring to?    That  was  your  only  means  of  com- 
municating the  manner  in  which  you  applied 
the  rates?    A.      Yes,  sir." 
And  again,  (Tr.  78) : 

"Q.  And  in  all  those  policies  you  applied 
the  rate  on  the  property  that  you  described  as 
240,  you  described  the  rate  on  line  3,  page 
3?    A.     Yes,  sir. 

Q.  Took  the  rate  described  in  the  risk  at 
line  3,  page  3?  A.  Yes,  sir,  on  the  contents 
of  the  tanks. 

Q.  And  on  the  property  described  as  244  you 
always  described  the  rate  used  on  line  2,  page  3, 
of  the  specific  rates?    A.     Yes,  sir." 

And  again,   still   referring  to   this   exhibit,    (Tr. 
114-115)  : 

"Q.  On  the  left-hand  side  all  these  are  build- 
ings; where  that  says,  southeast  corner  *C' 
Street,  that  means  the  building  on  the  south- 
east corner  of  'C  Street,  is  that  not  correct? 
A.     Yes,  sir. 

Q.  And  where  it  says  south,  that  means  the 
building  just  south?  A.  Not  necessarily.  The 
buildinsf  south  of  it  is  a  number. 
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Q.  But  if  there  is  no  number  on  the  San- 
born map,  and  there  doesn't  happen  to  be  a 
number,  they  refer  to  it  as  south,  and  that 
means  the  building  south,  does  it  not?  A.  Yes." 
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These  are  all  admissions  of  ]3laintiff  in  the  record 
and  show  how  clear  and  emphatic  was  the  evidence 
and  how  unquestioned  was  the  agreement  or  under- 
standing of  the  parties  that  the  subject  of  insur- 
ance designated  as  244  on  the  southeast  corner  of 
Main  and  "C"  streets  was  a  separate  and  distinct 
risk  or  subject  of  insurance  from  the  risk  shown 
as   the  vinegar  tank   risk   and   designated  as   240. 
Other  admissions  by  Mr.  Veatch  clearly  corrobor- 
ated this.     It  was  admitted  that  other  policies  had 
been  written  covering  the  vinegar  tank  risk  as  a 
separate  risk  and  designated  as  number  240  in  other 
companies,   both  as  to  the   building   and   contents. 
While  the  trial  court  in  his  opinion  made  the  ob- 
servation  that   it   was  not   shown   that   defendants 
knew  of  this  other  insurance  and  could  not  have 
been   influenced  thereby,   this   observation,    thougli 
hardly  accurate  as  will  be  noted,  shows  the  miscon- 
ception   of    the    situation.      The    other    insurance, 
whether  known  to  these  defendants  or  not,  clearly 
demonstrated  the  construction  that  Mr.  Veatch,  in 
writing  the  insurance,  had  placed  upon  the  rules 
and  agreement  of  the  parties.     It  showed  that  he 
knew  and  understood  240  to  be  a  separate  subject 
of  insurance  from  244.    Moreover,  it  was  admitted 
by  him  that  one  contract  on  the  risk  at  the  time  of 
the  fire  was  with  the  United  States  Fire  Insurance 
Company,   that  W.   W.  Alverson  was   the   general 
agent   of  this  company  and  was   also   the  genera] 
agent  of  the  defendant  New  Brunswick  Fire  In- 


26 

surance  Company  and  that  he  had  reported  both 
risks  to  Mr.  Alverson.  The  risk  tendered  for  the 
United  States  Fire  Insurance  Company  was  for  in- 
surance on  the  building  and  contents  known  as  240 
Main  Street  and  described  in  line  3,  page  3  of  the 
specific  rates,  while  the  risk  tendered  to  defendant 
New  Brunswick  Fire  Insurance  Company  was  the 
risk  known  as  244  on  the  southeast  corner  of  Main 
and  "C"  street  and  described  on  line  2,  page  3,  of 
the  specific  rates  of  Moscow.  It  being  thus  shown 
and  without  a  doubt  and  without  a  scintilla  of  evi- 
dence to  the  contrary  that  the  parties  regarded  244 
and  its  contents  as  separate  and  distinct  from  240 
or  the  vinegar  tank  risk,  the  situation  in  reference 
to  the  entering  into  the  contract  is  as  though  Mr. 
Veatch,  when  tendering  his  daily  reports  had  said, 
"There  are  two  risks  in  Leo  Brothers  plant;  the 
one  designated  on  line  2,  page  3  of  the  specific  rates 
of  Moscow  and  known  as  number  244  on  the  south- 
east corner  of  Main  and  "C"  street  and  the  other 
designated  on  line  (3)  page  3  of  the  specific  rates  of 
Moscow  and  known  as  the  risk  just  south  of  244. 
This  policy  covers  the  risk  designated  on  line  (2) 
page  3."  Had  the  communication  been  couched  in 
this  form,  there  could  be  no  possible  doubt  that  the 
present  policies  did  not  cover  the  contents  of  the 
vinegar  tank  shed  or  risk  designated  on  line  3,  page 
3,  as  stated  above  and  in  view  of  this  evidence,  this 
is  the  only  construction  that  can  be  placed  upon 
the  communication. 
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The  contention  first  made  by  plaintiff  in  the  pre- 
sentation of  its  case  was  that  he  understood  that 
the  words  "additions  communicating  or  in  contact 
therewith,"  enabled  him  to  claim  that  policies  cov- 
ering the  contents  of  244  extended  over  and  covered 
the  vinegar  tank  risk.  Such  a  position,  of  course, 
is  not  tenable.  If,  as  demonstrated  above,  these 
buildings  were  separate  and  distinct  risks  or  sub- 
ject of  insurance  by  agreement,  neither  could  be  an 
addition  to  the  other.  Moreover,  in  view  of  the  ad- 
missions by  Mr.  Veatch  that  a  specific  classification 
and  rate  identified  the  specific  risk,  neither  was  part 
of  the  other.  This  position  unquestionably  had  no 
merit,  as  is  well  illustrated  by  the  following  ques- 
tions propounded  by  the  court  to  Mr.  Veatch  and 
his  answers:    (Tr.  112-113) 

"THE  COURT:  I  don't  believe  either  one 
of  you  quite  understand  the  question  in  my 
mind.  When  you  send  in  a  report  of  a  policy 
on  244,  how  is  the  company  to  know  what  that 
I)olicy,  even  though  it  carries  the  rate  $2.50, 
which  you  have  suggested,  how  is  the  company 
to  know  that  it  extends  to  this  shed  and  the 
contents  of  this  shed? 

A.  The  form  of  the  policy  reads,  'and  its 
additions,  communicating  or  in  contact  there- 
with.' 

THE  COURT:  Isn't  that  true  also  of  the 
240  policy? 

A.  Yes,  sir.  The  only  way  they  could  get 
at  that  would  be  by  reference  to  their  rate  book. 
That  savs,  'line  3,  tank  sheds.' 
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THE  COURT :  Then,  if  the  rate  is  the  cri- 
terion, a  rate  of  $2.45  in  one  case  and  a  rate  of 
$2.50  in  the  other,  and  a  policy — two  policies 
come  in,  with  the  same  description,  one  carry- 
ing $2.45  and  one  $2.50,  why  wouldn't  they 
naturally  conclude  that  one  is  limited  to  the 
projDerty  on  the  corner  and  the  other  is  lim- 
ited to  the  property  to  the  south'? 

A.     I  can't — I  don't  know." 

Moreover,  as  is  shown  by  the  elementary  rule 
cited  from  the  case  of  Roberta  v.  Royal  Insurance 
Company,  supra,  it  was  incompetent  for  Mr.  Veatch 
to  say  what  he  intended  or  understood  in  his  own 
mind  the  coverage  to  be.  It  was  not  what  he  had 
in  his  own  mind,  but  what  he  did  and  communi- 
cated to  the  other  party,  to-wit,  the  defendants,  that 
counted,  and  what  he  did  and  communicated  is 
demonstrated  by  the  following  testimony:     (Tr.  77) 

"Q.     You  insured  two  risks  specifically'? 

A.  The  Home  of  New  York  and  the  Liver- 
pool &  London  &  Globe,  yes,  sir. 

Q.  And  also  the  New  Brunswick  and  the 
Norwich  Union? 

A.  That  wasn't  so  intended  but — 

Q.  But  that  is  the  way  you  wrote  it? 

A.  Yes,  sir. 

Q.  You  applied  the  specific  rate? 

A.  Yes,  sir. 

It  is  apparent,  however,  that  this  position  was 
abandoned  and  plaintiff's  final  position  taken  that 
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the  policies  insuring  the  contents  of  244  were 
blanket  policies  covering  not  only  244  but  extend- 
ing over  and  covering  the  contents  of  240  also  and 
it  was  upon  this  point  that  in  our  opinion,  the  Dis- 
trict Court  made  the  prime  error  in  reasoning  that 
resulted  finally  in  his  erroneous  decision.  In  the 
first  place,  by  the  clear  language  of  the  contracts 
proposed,  the  insurance  was  specifically  limited  to 
the  vinegar  only  while  located  and  contained  in  244 
and  not  elsewhere  and  when  it  was  admitted  that 
240  or  the  vinegar  tanks  was  not  244,  but  was  sep- 
arate and  distinct  from  it,  this  language  clearly 
limits  the  insurance  to  the  property  while  in  244 
and  at  no  other  time  or  in  no  other  place,  and  mani- 
festly where  the  contract  thus  limited  the  insurance 
to  the  property  while  contained  only  in  a  specifi 
place,  a  blanket  coverage  covering  at  some  other 
place  or  places  could  not  be  inferred. 

The  testimony  is  clear  and  undisputed  that  the 
rules  under  which  the  parties  operated,  prohibited 
the  writing  of  insurance  under  a  blanket  policy 
covering  under  one  sum  separate  or  distinct  risks 
or  items  of  hazard  without  the  use  of  a  co-insurance 
or  reduced  rate  average  clause  and  Mr.  Veatch  tes- 
tified that  the  average  clause  was  not  applicable  to 
these  risks,  had  never  been  used  and  that  he  had 
not  intended  its  use  here.  Mr.  Veatch 's  testimony 
makes  it  very  clear  that  the  rules  he  operated  un- 
der,  forbid  the  blanket   coverage  which   the   Trial 
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Court  seemed  to  find  as  the  real  reason  for  Ms  de- 
cision.    Mr.  Veatch  says:    (Tr.  87-88) 

"Q.  You  are  familiar  with  the  rule  for  ap- 
plying co-insurance  reduced  rate  average 
clause  ? 

A.     Yes,  sir. 

Q.  And  you  testified  that  that  was  never 
contemplated,  or  had  never  been  applied  in 
this  risk? 

A.     No,  sir,  never. 

Q.  Now,  taking  into  consideration  all  those 
things,  and  your  experience  of  many  years  as 
an  insurance  man,  do  you  know  of  any  way  in 
which  the  vinegar  tank  shed,  taking  into  con- 
sideration that  rating  schedule,  and  the  fac- 
tory building,  244,  could  have  been  written  un- 
der one  coverage  in  a  policy  ? 

A.  I  think  so,  under  the  printed  forms  that 
the  boards  put  out. 

Q.  And  following  those  instructions,  do  you 
know  of  any  way  that  you  could  arrive  at  the 
two  risks  under  one  coverage,  and  still  adhere 
to  the  instructions  and  the  rates  ?  I  believe  you 
testified  on  the  former  trial  that  there  was 
none,  (74)  did  you  not? 

A.     That  there  was  what? 

Q.  That  you  knew  of  no  way  except  by  the 
reduced  rate  average? 

A.     Yes,  the  reduced  rate  average. 

Q.  That  is  the  only  way  that  they  could  be 
covered  under  one  coverage? 

A.  If  they  were  two  buildings  that  would  be 
true,  yes.'* 
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And  again  referring  to  the  same  subject,  (Tr.  91 
and  92) : 

"Q.  Then,  Mr.  Veatch,  let  me  read  this  from 
your  testimony  in  the  former  trial.  I  said: 
'And  where  there  is  a  rate  fixed  for  a  certain 
risk,  that  applies  to  the  entire  riskT  'I  think 
that  is  correct.  I  think  there  are  some  excep- 
tions to  that  rule.'  'You  are  referring  to  the 
average  clause,  but  you  have  never  used  the 
average  clause  in  writing  this  particular  kind 
of  risk?'  'No,  sir.'  'The  average  clause  has 
no  bearing  on  this  jiarticular  kind  of  case?' 
'No,  sir.'  'You  identify  to  your  principals  the 
particular  insurance  you  desire,  or  that  you  are 
binding  with  them,  as  a  single  particular  risk 
in  all  cases'?  In  other  words,  you  never  write 
two  separate  risks  at  separate  rates,  in  one 
policy?'  'No,  sir.'  'That  cannot  be  done,  ac- 
cording to  your  rules  or  the  rules  of  your  prin- 
cipals?' 'I  don't  think  so.  I  have  never  done 
it,  anyhow,  or  attempted  to  do  it.'  That  was 
your  testimony  in  the  former  trial,  was  it  not? 

A.     Yes,  sir,  and  that  is  still  correct. 

Q.  That  was  your  belief  at  that  time,  and 
that  is  your  belief  now? 

A.     It  is  my  belief  now,  yes,  sir." 

And  later  when  his  counsel  had  switched  to  this 
position  of  blanket  coverage,  he  says:    (Tr.  114) 

"Q.  Mr.  Veatch,  you  have  these  rate  books, 
which  are  your  only  instructions.  Will  you 
find  in  there  any  place  that  authorizes  tlic 
writing  of  blanket  coverage  where  there  are  two 
specific  rates  given  by  the  rating  bureau? 

A.  I  don't  think  I  could  in  any  limited  time. 
I  don't  know  whether  I  could  at  all. 
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Q.  You  are  not  familiar  with  any  such  rules 
as  authorize  that,  anyway?    (98) 

A.    No,  sir/* 

Defendants'  witness  Wooley  (Tr.  130)  amply 
corroborates  this  testimony  of  Mr.  Veatch,  testify- 
ing positively  that  such  blanket  coverage  was  pro- 
hibited, citing  the  rule  referred  to  in  the  District 
Court's  opinion  which  reads  as  follows: 

"A  blanket  policy,  covering  under  one  sum 
separate  or  distinct  risks  or  items  of  hazard,  is 
hereby  prohibited  except  as  follows:  Policies 
covering  under  one  sum  merchandise  contained 
in  frame,  brick,  or  stone  warehouses,  elevators, 
canneries,  packing  houses  or  wineries  and  on 
their  adjoining  ])latforms,  or  in  cars  alongside 
or  within  300  feet  thereof,  shall  be  considered 
as  complying  with  the  above  rule  requiring  dif- 
ferent items  of  hazard  to  be  specifically  in- 
sured." 

As  noted  above,  it  was  in  construing  this  rule  and 
the  testimony  relative  thereto  that  the  trial  court 
overlooked  the  important  and  uncontradicted  tes- 
timony of  the  interpretations  the  parties  themselves 
had  put  upon  the  rule  and  by  the  simple  process  of 
transposing  a  portion  of  the  rule,  adopted  an  inter- 
pretation that  led  him  into  his  erroneous  conclusion, 
notwithstanding  the  fact  that  by  the  clear  language 
of  the  contracts  used,  limiting  the  insurance  to  a 
specific  risk,  it  would  have  made  no  difference 
whether  such  a  rule  was  in  existence  or  not.  How- 
ever, the  rule  itself  is  clear.    Such  a  blanket  policy 
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as  the  trial  court  made  for  the  parties  in  place  of 
the  contract  they  themselves  had  adopted,  was  abso- 
lutely prohibited  by  any  possible  construction  of  the 
rule  and  this  rule  was  one  with  which  both  parties 
were  familiar.    Nor  is  there  anything  in  the  excep- 
tions   to    the    rule    quoted    above    which    operated 
against  the  construction  the  parties  themselves  put 
upon  it.     This  exception  merely  states  that  insur- 
ance in  one  sum  may  be  granted  upon  merchandise 
in  one  of  the  classes  of  buildings  mentioned  and 
upon  the      platforms    or  cars      alongside     of  said 
building,  without  infringing  upon  the  rule.    For  this 
specific  class  of  property,  the  rule  merely  makes  the 
})uilding  and  its  platform  and  cars  one  risk.     The 
language  could  not  be  clearer.     A  transposition  of 
a  word  which  caused  the  trial  court  to  adopt  the 
conclusion  was  as  follows:     The   rule  prohibits   a 
blanket  policy  covering  under  one  sum  separate  or 
distinct   risks  or  items   of  hazard.     The   Court  in 
construing  the  rule  says,  "Physically,  the  vinegar 
was   not   necessarily  made   u])   of   distinct   lots   or 
items."    That  might  well  be  true,  but  the  rule  pro- 
hibits a  coverage  under  one  sum,  separate  or  dis- 
tinct risks  and  not  lots.     The  risk,  as  the  parties 
knew,  was  not  in  the  vinegar,  but  in  its  location.   To 
follow  the  trial  court's  reasoning  to  its  logical  con- 
clusion, plaintiff  might  well  have  had  another  buikl- 
ing  situated  several  miles  away  and  yet,  if  in  his 
process  of  manufactu.re,  he  transferred  the  vinegar 
from  one  building  to  another,  the  insurance  would 
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still  follow  and  cover  it,  notwithstanding  the  fact 
that  the  policy  limited  the  insurance  to  cover  only- 
while  contained  in  the  specific  place. 

Plaintiff  invoked  and  the  trial  court  seemed  to 
find  some  materiality  in  the  following  rules  found 
in  defendants'  exhibit  18,  Book  of  Tariffs  and  Gen- 
eral Instructions: 

"No.   3.     BRICK   AND    FRAME 
BUILDINGS. 

"When  insuring  a  B  or  C  class  building, 
which  has  a  frame  addition  (below  the  roof) 
specify  a  separate  amount  on  such  addition 
and  its  contents;  charging  on  the  B  or  C  class 
portion  and  contents,  the  proper  B  or  C  class 
rate.  Such  frame  addition  (when  occupied  by 
tlie  same  person  or  firm)  need  not  be  considered 
as  an  exposure  to  the  main  building  according 
to  the  'Tables  of  Exposures.'  Unless  such  speci- 
fications are  made,  charge  the  D  class  rate  on 
the  wliole  risk. 

"No.   5.     FRAME  BUILDINGS   WITH 
COMPARTMENTS. 

"Each  compartment  for  occupancy  on  the 
ground  floor,  of  a  D  class  building  having  more 
than  one  such  compartment  shall  be  rated  as  a 
separate  building,  if  provided  with  a  separate 
entrance  from  the  street.  A  D  class  building, 
however,  having  two  or  more  such  ground  floor 
compartments,  may  be  insured  in  a  single  sum, 
at  the  rate  of  the  highest  rated  compartment  of 
such  building.  This  highest  rate  shall  also  be 
the  rate  for  all  the  contents  contained  in  two 
or  more  compartments  of  the  building  above 
the  ground  floor,  when  such  contents  are  in- 
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sured  in  a  single  sum.  A  lumber,  wood  or  coal 
yard  shall  be  classed  as  a  D  class  building,  and 
all  the  rules  applying  to  a  D  class  building 
apply  also  to  a  lumber,  wood  or  coal  yard." 

As  explained  by  the  expert  who  introduced  this 
exhibit  18,   the  portion  wherein   these   rules  were 
found  was  a  book  of  general  estimates,  basis  rates 
for  the  use  of  agents  in  the  field,  so  that  they  could 
write  a  risk  pending  the  authorization  of  a  specific 
rate  by  the  Board,  but  as  admitted  by  Mr.  Veatch 
and  uncontroverted,   when  a   rate   had  been   pub- 
lished by  the  Board,  no  agent  could  make  his  own 
rate   or   adopt  any   other.      (Tr.   129.)      However, 
these  rules,  even  without  this  testimony,  have  no 
materiality.     A  reading  of  the  rules  will  demon- 
strate this.     Rule  3  not  only  does  not  authorize  a 
blanket  coverage,  but  on  the  contrary,  calls  for  a 
specification   of   a   separate   amount   on   the   main 
building  and  on  the  addition  and  its  contents.    Rule 
5  provides  for  the  rating  of  compartment  buildings, 
D  class,  of  which  class  the  Leo  buildings  did  not 
belong.    The  buildings  in  the  instant  case  were  al- 
ready rated  and  their  class  fixed.     The  utmost  im- 
materiality of  these  two  rules  in   considering  the 
present  case,  is  again  demonstrated  when  it  is  called 
to  mind  that  these  contracts  did  not  undertake  to 
insure  under  the  blanket  coverage,  but  on  the  con- 
trary insured  the  vinegar  while  contained  as  de- 
scribed therein,  to-wit,  in  244  and  not  elsewhere. 
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To  sum  up  the  entire  case,  it  can  be  said  that  the 
uncontroverted  evidence  shows  that  the  two  build- 
ings denominated  respectively  244  and  240,  were 
separate  locations  and  distinct  risks  or  subjects  of 
insurance;  that  both  parties  in  contracting  for  the 
insurance  had  this  in  mind  and  that  the  risk  pre- 
sented and  accepted  by  defendants  was  the  risk 
designated  as  244  on  the  southeast  corner  of  Main 
and  "C"  street,  Moscow,  Idaho,  and  the  risk  that 
was  damaged  by  fire  was  the  risk  known  as  240 
Main  Street  and  that  therefore,  the  property  in- 
sured by  defendants  was  not  the  property  destroyed 
and  that  there  is  absolutely  no  testimony  or  infer- 
ence therefrom  to  warrant  any  other  conclusion. 

Respectfully  submitted, 

E.   EUGENE   DAVIS, 

Of  Spokane,  Washington. 

C.  J.  ORLAND, 

Of  Moscow,  Idaho. 

H.  B.  M.  MILLER, 

Of  San  Francisco,  Cal. 
Attorneys  for  Plaintiff  in  Error. 


NO.  4140 


United  States 

Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


NORWICH   UNION   FIRE    INSURANCE    SO- 
CIETY, LIMITED,  of  Norwich  and  London, 

England,  a  Corporation, 

Plaintiff  in  Error, 
vs. 
LEO    BROTHERS    COMPANY,  a    Corporation, 

Defendant  in  Error, 

and 

THE  NEW  BRUNSWICK  FIRE  INSURANCE 
COMPANY,   a   Corporation, 

Plaintiff  in  Error, 
vs. 
LEO    BROTHERS    COMPANY,   a  Corporation, 

Defendant  in  Error, 


Upon  Writs  of  Error  to  the  United  States  District 

Court  of  the  District  of  Idaho, 

Central  Division. 


BRIEF    OF    DEFENDANT    IN   ERROR. 


FRANK    L.    MOORE, 
Moscow,  Idaho, 

Attorney  for  Defendant  in  Error. 


NO,  4140 


United  States 

Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


NORWICH    UNION    FIRE    INSURANCE    SO- 
CIETY, LIMITED,  of  Norwich  and  London, 

England,  a  Corporation, 

Plaintiff  in  Error, 
vs. 
LEO    BROTHERS    COMPANY,  a    Corporation, 

Defendant  in  Error, 

and 

THE  NEW  BRUNSWICK  FIRE  INSURANCE 
COMPANY,    a    Corporation, 

Plaintiff  in  Error, 
vs. 
LEO    BROTHERS    COMPANY,   a   Corporation, 

Defendant  in  Error. 


Upon  Writs  of  Error  to  the  United  States  District 

Court  of  the  District  of  Idaho, 

Central  Division. 


BRIEF    OF    DEFENDANT    IN    ERROR. 


FRANK    L.    MOORE, 

Moscow,   Idaho, 

Attorney  for  Defendant  in  Error. 


STATEMENT  OF  THE  CASE. 
This  appeal  includes  two  actions  brought  by  the 
defendant  in  error  against  the  plaintiffs  in  error  to 
recover  upon  insurance  policies  issued  by  the  plain- 
tiffs in  error  indemnifying  the  defendant  in  error 
against  loss  of  certain  property  by  fire. 

In  the  lower  court,  the  defendant  in  error  was 
plainti:ff  and  plaintiffs  in  error  were  defendants, 
and  we  will  thus  refer  to  the  parties  in  this  state- 
ment. 

The  actions  were  commenced  in  the  District  Court 
of  the  Second  Judicial  District  of  the  State  of 
Idaho,  in  and  for  Latah  County  and  were  removed 
to  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division,  and  by  stipula- 
tion the  two  cases  were  consolidated  for  trial  in  the 
lower  court,  and  for  the  purpose  of  appeal  to  this 
court.     (Trans,  of  the  Record,  page  26.) 

The  complaints  are  in  the  usual  form;  that 
against  the  defendant,  Norwich  Union  Fire  Insur- 
ance Society,  Limited,  is  found  in  the  transcript  of 
record  at  pages  1  to  21  inclusive,  and  that  against 
the  defendant.  The  New  Brunswick  Fire  Insurance 
Company,  a  corporation  in  the  transcript  at  pages 
181  to  203  inclusive. 

By  stipulation  found  in  the  record  at  pages  26  to 
28  inclusive,  the  answers  of  the  defendants  and  cer- 
tain exhibits  and  testimony  deemed  immaterial  on 
this  appeal,  are  omitted  from  the  record. 


When  called  for  trial  in  the  lower  court,  a  writ- 
ten stipulation  was  entered  into  in  each  cause,  that 
the  issues  of  fact  be  tried  and  determined  by  the 
court  without  the  intervention  of  a  jury.  (Trans, 
pages  22  and  204.) 

The  causes  were  tried  and  submitted  on  the  19th 
day  of  May,  A.  D.  1922,  and  on  the  18th  day  of 
August,  1922,  his  Hon.  Frank  S.  Dietrich,  Judge  in 
the  lower  court,  made  and  filed  his  opinion,  found 
in  the  transcript  at  pages  144  to  158  inclusive, 
directing  judgment  in  each  case  for  the  plaintiff. 

On  the  31st  day  of  August,  1922,  the  defendants 
jointly  filed  a  "Motion  to  Suspend  Entry  of  Judg- 
ment and  for  Re-Kearing,"  which  is  found  in  the 
transcript  at  page  158. 

Thereafter,  and  on  September  19,  1922,  his  Hon- 
or, Judge  Dietrich,  made  and  entered  a  "Memoran- 
dum Upon  Defendants'  l\Iotion  for  Re-Hcaring," 
foimd  in  the  transcript  at  pages  160  to  163  inclu- 
sive, and  thereafter  and  on  the  ICtli  day  of  Sep- 
tember, 1922,  made  and  entered  judgment  in  each 
cause;  that  against  the  defendant,  Norwich  Union 
Fire  Insurance  Society,  Limited,  a  coi'poration,  m 
found  ill  the  transcript  at  pages  163  and  164  in- 
clusive, and  that  against  the  defendant,  Tlie  New 
Brunswick  Fire  Insurance  Company,  a  corporation, 
is  found  in  the  transcript  at  i^tx^es  204  and  205. 

Thereafter  defendants  served  and  filed  a  petition 
for  n^v;  tr^i al  in   each  ca^e ;  that   of  the   Norwich 


Union  Fire  Insurance  Society,  Limited,  is  found  in 
tlie  transcript  at  pages  166  to  169  inclusive;  that  of 
the  defendant,  The  New  Brunswick  Fire  Insurance 
Company,  a  corporation,  is  found  in  the  transcript 
at  pages  207  to  210  inclusive. 

On  the  19th  day  of  June,  1923,  the  lower  court 
made  and  entered  its  order  in  each  case  denying^a 
new  trial;  these  orders  are  found  in  the  transcript 
at  pages  170  and  211.  Thereupon  the  defendants 
each  petitioned  for  a  writ  of  error  to  this  court 
and  an  order  allowing  the  same  was  given  and  made 
in  each  case  on  the  18th  day  of  August,  1923;  for 
the  petition  of  the  Norwich  Union  Fire  Insurance 
Society,  Limited,  and  order  thereon,  see  pages  171 
to  175  inclusive;  for  the  petition  and  order  in  the 
matter  of  The  New  Brunswick  Fire  Insurance  Com- 
pany, see  pages  211  to  216  inclusive.  The  appeal 
was  perfected  and  by  the  stipulation  found  at  page 
226  of  the  transcript,  the  issues  to  be  considered  by 
this  court  are  reduced  to  an  interpretation  of  the 
descriptive  clause  in  each  insurance  policy  involved. 

From  the  admissions  made  and  stipulations  en- 
tered into  and  the  evidence  adduced  upon  the  trial 
of  the  causes,  the  follovsing  facts  are  fairlj^  deduc- 
ible : 

Tlie  plaintiJff  is  a  corporation  organized  under  the 
laws  of  the  State  of  Idaho,  with  its  principal  place 
of  bushiess  and  head  office  in  Moscow,  Latah  Comi- 
ty, Idaho,  and  has  been,  and  now  is,  engaged  in  the 


operation  of  a  cider  and  vinegar  plant,  and  has 
been,  and  now  is,  manufacturing  cider  and  vinegar 
at  Moscow,  Idaho. 

The  defendant,  Norwich  Union  Fire  Insurance 
Society,  Ltimited,  is  a  corporation  organized  under 
the  laws  of  England,  with  its  principal  place  of 
business  and  head  office  in  Norwich,  England,  and 
has  been,  and  now  is,  engaged  in  the  general  fire 
insurance  business  and  has  been,  and  now  is,  author- 
ized to  conduct  its  said  business  in  the  United 
States,  and  has  complied  with  all  the  laws  of  the 
State  of  Idaho,  regarding  foreign  corporations  and 
fire  insurance  companies  doing  business  in  the  State 
of  Idaho,  and  has  been,  and  now  is,  authorized  to 
conduct  and  carry  on  its  said  business  within  the 
State  of  Idaho,  and  to  make  and  enter  into  con- 
tracts of  indemnity  against  loss  by  fire,  and  issue 
and  deliver  fire  insurance  policies  in  conformity 
with  and  agreeable  to  the  laws  of  the  State  of 
Idaho,  and  the  defendant,  The  New  Brunswick  Fire 
Insurance  Company  is  a  corporation  organized  un- 
der the  laws  of  New  Jersey,  Vv^ith  its  principal  place 
of  business  and  head  office  in  New  Brunswick,  New 
Jersey,  and  has  been,  and  now  is,  engaged  in  the 
general  fire  insurance  business,  and  has  been,  and 
now  is,  authorized  to  conduct  said  business  in  the 
United  States,  and  has  complied  with  all  the  laws 
of  the  State  of  Idaho,  regarding  foreign  corpora- 
tions and  fire  insurance  companies  doing  business 
in  tlie  State  of  Idaho,  and  has  been,  and  now  is, 


authorized  to  conduct  and  carry  on  its  said  busi- 
ness witiiin  the  State  of  Idaho,  and  to  make  and 
enter  into  contracts  of  indemnity  against  loss  by 
fire  and  issue  and  deliver  fire  insurance  policies  in 
conformity  with  and  agreeable  to  the  laws  of  the 
State  of  Idaho.  (See  Paragraph  I  and  II  of  the 
complaint  found  at  page  1  of  the  transcript;  Para- 
graphs I  and  II  of  the  complaint  found  at  page  181 
of  the  transcript;  and  ''Stipulation  Re-Printing  of 
Record"  found  at  pages  226  and  227  of  the  tran- 
script.) 

That  at  all  times  in  the  complaints  mentioned, 
Fred  Veatch  and  M.  J.  Veatch  have  been  co-part- 
ners doing  business  at  Moscow,  Latah  County,  Ida- 
ho, under  the  name  and  style  of  Veatch  Realty 
Co.,  and  that  said  co-partnership  has  been  engaged 
in  the  business  of  writing  fire  insurance.  (See  tes- 
timony of  Fred  Veatch,  transcript,  page  30.) 
Veatch  Realty  Co.  has  been  agent  of  the  defendants 
for  the  writing  of  fire  insurance  policies  for  a  num- 
ber of  years.  (See  testimony  of  Fred  Veatch, 
Trans,  pages  30  to  31  inclusive.) 

The  vinegar  plant  of  Leo  Bros.  Company,  a  cor- 
poration, is  situated  in  Moscow,  Idaho,  on  the  east 
side  of  Main  Street  between  "A"  and  ''C"  Streets, 
on  the  southeast  corner  of  the  intersection  of  "C" 
and  Main  Streets,  and  the  company  has  been  operat- 
ing a  vinegar  factory  at  this  location  since  1913, 
and  was  the  owner  of  the  premises  on  the  21st  day 
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of  December,  1920,  and  had  been  the  OA^iier  of  the 
premises  at  all  times  vip  to  the  trial  of  the  cases 
in  the  lower  court.  (See  testimony  of  Fred  Veatch, 
Trans,  page  31.) 

On  the  21st  da}^  of  Decem.ber,  1920,  the  Veatch 
Realty  Co.  issued  a  policy  of  insurance  in  the  name 
of  the  defendant,  Norwich  Union  Fire  Insurance 
Society,  Limited,  of  Norwich  and  London,  upon 
property  of  the  plaintiff,  Leo  Brothers  Com^pany, 
and  on  the  28th  day  of  Juh^,  1920,  the  co-partner- 
ship of  Veatch  Realty  Co.  w^rote  an  insurance  policy 
upon  property  of  Leo  Brothers  Company,  for  the 
defendant.  The  New  Brunswick  Fire  Lisurance 
Company  (see  testimom^  of  Fred  Veatch,  Trans, 
pages  31  to  33  inclusive  and  the  policies.  Exhibits 
"A,"  one  found  at  page  6  of  the  transcript  and  one 
foimd  at  page  187  of  the  transcript),  and  the 
plaintiff  paid  the  premium  on  these  policies  (see 
Paragraph  VII  of  each  complaint  and  stipulation 
found  at  page  34  of  the  transcript). 

The  descriptive  clauses  of  these  policies  relating 
to  the  property  covered  and  its  location  are  not 
materially  different.  They  were  prepared  in  tripli- 
cate upon  printed  blank  riders  furnished  by  the 
defendants  and  when  filled  out  the  original  was 
pasted  on  the  face  of  the  policy,  a  copy  v/as  pasted 
to  the  daily  report  that  went  to  the  office  of  tlie 
Company  and  the  third  was  retained  by  the  issuing 
agont.     (Trans,  pages  48  to  50  inclusive.) 


The  Norwich  Union  clause,  briefly,  is  as  fol- 
lows : 

''On  the  follomng  described  property,  all 
situate  at  No.  244  on  the  east  side  of  Maine 
Street,  between  "A'^  and  ''C"  Streets  in  Mos- 
cow, Idaho. 

1.  $5,000.00.  On  merchandise  of  every  de- 
scription, consisting  principally  of  cider  vine- 
gar manufactured  or  in  process  of  manufac- 
ture, and  all  materials  for  manufacturing 
same  *  *  *  all  only  while  contained  in  the  three 
story  comp.  roof  brick  &  one  story  frame 
building,  and  its  additions  (if  any)  of  like 
construction  communicating  and  in  contact 
therewith,  situate  No.  244  on  the  Southeast 
corner  of  Main  &  "C"  Streets  in  Moscow, 
Idaho.  ^' 

At  the  bottom  of  the  policy  after  the  date  line, 
and  above  and  to  the  left  of  the  signature  of  the 
issuing  agent,  are  notations  under  the  printed  head- 
ings: 

"Insurance  Map" 
"Sheet     ..." 
"Block     ..." 
"No " 

so  that  the  same  reads  as  follows: 

"Insurance  Map" 
"Sheet  4" 
"Block  102" 
"No.  244." 

(See  Exhibit  "A",  pages  7  to  9  inclusive  of  the 
transcript.) 

The  descriptive  clause  in  the  policy  of  the  de- 
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fendant,  The  New  Brunswick  Fire  Insurance  Com- 
pany, is  as  follows: 

"On  the  following  described  property,  all 
situate  No.  244  on  the  south-east  corner  of 
Main  and  "C"  Streets  in  Moscow,  Idaho. 

$6,000.00.  On  merchandise  of  every  descrip- 
tion consisting  principally  of  cider  vinegar 
manufactured  or  in  process  of  manufacture 
and  on  material  for  manufacturing  same,  etc. 
*  *  *  all  only  while  contained  in  the  three 
story  comp.  roof  brick  &  one  story  fram.e 
building,  and  its  additions  (if  any)  of  like 
construction,  communicating  and  in  contact 
therewith,  situate  as  above." 

At  the  bottom  of  this  policy,  and  after  the  date 
line  and  to  the  left  of  the  signature  of  the  insurance 
agent,  are  the  following  notations  under  the  printed 
headings : 

"Insurance  Map, 

Sheet  4, 
Block  102, 

No.  244." 

(See  Exhibit  "A",  Trans,  pages  187  to  190  in- 
clusive.) 

The  descriptive  clause  in  each  of  these  policies  as 
they  relate  to  the  location  of  the  property  insured 
were  written  with  reference  to  the  insurance  map 
referred  to  in  each  of  the  policies.  (Testimony  of 
Fred  Veatch,  Trans,  pages  37  and  38.) 

This  map  referred  to  and  identified  as  Sanborn's 
Five  Insurance  Map  of  the  City  of  Moscow,  in  force 
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at  the  time  these  policies  were  written,  was  ad- 
mitted in  evidence  and  marked  Plaintiff's  Exhibit 
No.  3.  (See  Trans,  page  38.)  Page  4  of  the  same, 
whereon  the  plant  of  the  vinegar  factory  of  the 
plaintiff  is  shown  was  also  identified  and  admitted 
in  evidence  as  plaintiff's  Exhibit  3-A.  (See  Trans, 
page  38.)  A  copy  of  plaintiff's  Exhibit  3-A  is  also 
found  at  page  229  of  the  transcript. 

A  fire  occurred  upon  the  property  of  the  plain- 
tiff on  the  6th  day  of  July,  1921.  (Testimony  of 
Fred  Veatch,  Trans,  page  34.)  The  fire  started  on 
the  property  located  at  No.  224,  according  to  the 
Sanborn  Fire  Map,  in  an  old  barn,  which  did  not 
belong  to  Leo  Brothers  Company,  and  which  was 
being  used  by  a  Highway  District.  This  fire  com- 
municated from  the  barn  to  the  property  of  Leo 
Brothers,  and  the  damage  w^as  done  to  vinegar  con- 
tained in  tanks  in  that  part  of  the  building  owned 
by  Leo  Brothers  Company  and  marked  "Vinegar 
Tanks"  on  plaintiff's  Exhibit  3-A,  found  at  page 
229  of  the  transcript.  (Pages  39  and  40  of  the 
transcript.)  The  loss  was  approximately  130,000 
gallons  of  vinegar  and  there  was  $31,000.00  insur- 
ance thereon,  including  the  amounts  of  the  policies 
in  controversy.     (Trans,  page  40.) 

Notice  of  the  fire  and  proofs  of  loss  upon  the 
policies  before  the  court,  were  made  according  to 
the  conditions  contained  in  the  policies  (Trans. 
page  42).     No  part  or  portion  of  the  loss  under 
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either  of  the  policies  has  been  paid.     (Trans,  page 
43.) 

Fred  Veatch  was  the  principal  stockholder  and 
manager  of  the  plaintiff  but  the  officers  of  the  de- 
fendants knew  this  and  do  not  contend  for  any  non- 
liability on  the  ground  that  Mr.  Veatch,  when  the 
policies  were  written,  owned  an  interest  in  the  prop- 
erty insured.     (See  Trans,  page  95.) 

The  entire  structure  designated  on  the  insurance 
map,  plaintiff's  Exhibit  3- A,  as  "Vinegar  and  Cider 
Factory"  and  "Vinegar  Tanks"  and  "Vinegar 
Storage"  are  all  used  together  in  the  manufacture 
of  vinegar  and  cider.  (See  the  testimony  of  Fred 
Veatch,  Trans,  pages  92  and  93),  where  the  witness 
explains  the  process  of  manufacturing  cider  vinegar 
and  shows  the  connection  of  the  various  parts  of 
this  building  by  a  common  use  in  the  manufacture 
of  vinegar  products.  These  parts  are  also  physical- 
ly connected.  (See  Trans,  page  92,  testimony  of 
Joseph  M.  Kimberling,  Trans,  pages  116  to  120  in- 
clusive, and  plaintiff's  Exhibit  3- A,  Trans,  page 
229.) 

The  Board  of  Underw^riters  of  Insurance  have 
prescribed  specific  rates  upon  all  insurable  prop- 
erty in  this  Block  102  (see  defendant's  Exhibit  No. 
7,  Trans,  page  231).  In  this  exhibit  by  line  num- 
bered 2,  under  the  heading  "Mo.  of  Eating,"  the 
specific  rate  for  the  vinegar  factory  of  the  plaintiff 
is    *2.50    per   hundred    on    building    and    contents. 
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There  is  an  error  in  this  exliibit  as  printed  in  the 
record.  The  first  $2.50,  after  the  words  ''Vinegar 
Factory"  in  line  2,  should  be  under  the  heading 
''Bldg."  for  building,  and  the  second  $2.50  should 
be  under  the  heading  ''Contents"  instead  of  Cents. 
In  other  words,  the  building  and  the  contents  of  the 
building  take  the  same  rate  of  insurance.  (See 
Trans,  page  150  for  correct  copy.)  The  third  line 
of  this  exhibit  designates  the  specific  rate  on  the 
part  of  the  building  marked  "Vinegar  Tanks"  on 
plaintiff's  Exhibit  3-A,  and  contents  of  the  same 
at  $2.45  per  hundred  (Transcript  of  Record,  page 
53). 

The  witness  Veatch  for  some  time,  in  writing  in- 
surance at  the  reduced  rate  on  the  vinegar  tanks 
and  contents,  had  used  "No.  240"  to  designate  the 
location  of  the  insurance.  This  number  was  used 
for  his  own  convenience  in  cancelling  policies  upon 
contents  of  the  vinegar  tanks,  as  the  vinegar  was 
sold  and  shipped  out.  (See  Trans,  pages  99  and 
100.)  There  is  no  number  240  on  the  insurance 
miap,  nor  in  the  rating  book. 

The  plant  of  the  plaintiff,  as  an  insurance  risk 
is  known  as  a  special  hazard  among  the  insurance 
people,  because  it  is  a  manufacturing  plant,  and 
when  reports  covering  a  special  hazard  are  sent  into 
the  companies,  the  matter  is  immediately  referred 
to  special  agents  vdio  make  inspection  of  the  prop- 
erty insured,  both  as  to  its  physical  and  moral  haz- 
ard.     (Testimony   of  Witness   Veatch,   pages   100, 
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110  and  111.) 

When  insurance  ^Yas  written  upon  this  plant  and 
reported  at  the  rate  of  $2.50  per  hundred,  the  in- 
surance company  receiving  the  report  would  know 
that  the  insurance  covered  the  entire  plant,  and 
Vv'hen  the  rate  of  $2.45  per  hundred  was  reported, 
the  company  or  the  officers  thereof  having  the 
matter  in  charge  would  knov/  that  the  insurance 
related  to  that  part  of  plaint!:^ 's  plant  specified  on 
the  insurance  map  as  "Vinegar  Tanks,"  by  a  refer- 
ence to  the  rate  book.     (Trans,  page  109,  111,  112.) 

The  specific  rates  at  Moscovv^,  contained  in  the 
book  of  specific  rates,  of  which  defendant's  Exhibit 
7  (Trans,  page  231),  is  page  3,  are  subject  to  the 
rules  as  provided  for  in  the  book  of  Tariff  Kates 
and  Rules.     (Defendant's  Exhibit  18.)  (Testi- 

mony of  John  K.  Wooley,  Trans,  page  130.) 

In  order  to  write  insurance  on  two  or  more  bui:u- 
ings,  which  may  be  specifically  rated,  it  is  necessarv- 
to  adopt  either  the  average  or  distribution  clause 
or  the  ninety  or  one  hundred  per  cent  reduced  rate 
average  clause,  as  provided  by  the  rules  on  page 
12  01  Tariff  Rules,  found  in  defendant's  Exhibit 
18,  or  by  writing  the  policy  at  the  highest  rate  ap 
plicable  under  Rule  4,  found  at  page  4  of  TariK 
Rules,  in  defendant's  Exhibit  18. 


POINTS  AND  AUTTIORITIEB. 
I. 

TIi^  I'ecord  raises  no  qutsticns  open  to  review  by 
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this  court,  and  the  judgment  of  the  lower  court 
should  be  affirmed. 

Revised  Statutes,  Sees.  649  and  700. 

Section  291  of  the  Judicial  Code. 

BritisJi  Queen  Mining  Co.  of  Colorado  vs. 
Baker  Silver  Mining  Co.,  139  U.  S.  222;  11 
Sup.  Ct.  Eep.  523. 

Grayson  vs.  Lnjnch,  163  U.  S.  472;  16  Sup. 
Ct.  Rep.  1064. 

City  of  St.  Louis  vs.  Western  Union  Tel.  Co., 
166  U.  S.  388;  17  Sup.  Ct.  Rep.  608. 

Chicago  G.  W.  Ry.  Co.  vs.  Minneapolis  St. 
P.  &  S.  S.  M.  By.  Co.,  176  Fed.  237. 

First  Natl  Bank  of  Bayonne  vs.  Anglo- 
South  Amer.  Bank,  230  Fed.  817. 

Bundy  vs.  Huntington,  224  Fed.  847. 

Ladd,  Etc.,  Bank  vs.  Lewis  A.  Hicks  Co.,  218 
Fed.  310. 

Phoenix  Securities  Co.  vs.  Dittmar,  224  Fed. 

892. 

II. 

A  policy  of  insurance  should  be  construed  ac- 
cording to  the  plain,  ordinary  and  usual  meaning 
or  the  language  used  to  carry  out  the  intention  of 
the  parties  as  gathered  therefrom. 

Arkansas  Ins.  Co.  vs.  McManus,  110  S.  W. 
797,  Ark. 

Palatine  Ins.  Co.  vs.  O'Brien,  68  Atl.  484, 
Md. 

French  vs.  Fidelity  d-  Casualty  Co.,  115  M. 
W.  869,  Wis. 
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Wisconsin  Zinc  Co.  vs.  Fidelity  <jc  Deposit 
Co.,  155  N.  W.  1081,  Wis. 

III. 

Fire  insurance  policies,  as  other  contracts,  should 
be  reasonably  interpreted  in  accord  with  the  appar- 
ent object  and  intent  of  the  parties. 

German- American  Ins.  Co.  vs.  Messenger, 
136  Pac.  478,  Colo. 

Hocking  vs.  British- American  Assur.  Co., 
113  Pac.  259,  Yf  ash. 

IV. 

A  policy,  like  other  contracts,  must  be  construed 
from  the  language  used,  and  when  the  term.s  are 
plain  and  unambiguous,  the  court  should  hold  the 
parties  thereto. 

Laventhal  vs.  Fidelity  cC'  Casualty  Co.,  98 
Pac.  1075,  Cal. 

Puget  Sound  Imp.  Co.  vs.  Frankfort  Marine 
Accident  d-  Plate  Glass  I  us.  Co.,  100  Pac. 
190,  Wash. 

V. 
Policies  of  insurance,  like  other  \\^ritten  contracts, 
will  be  construed  with  a  view  of  carrying  out  the 
intention  of  the  parties. 

Jcmiings  vs.  BrotherJiood  Ace.  Co.,  96,  Pac. 
982,  Colo. 

(Jutting  vs.  Atlas  Mut.  Ins.  Co.,  85  N.  E.  174, 
Mass. 

VI. 

Where  there  is  no  doubt  as  to  the  meaning  of  a 
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contract  there  is  no  room  for  construction. 

E.  H.  Stanton  Co.  et  al,  vs.  Rochester  Ger- 
man Underwriter's  Agency/,  206  Fed.  Rep. 

978. 

Dover  Glass  WorJis  Co.  vs.  American  Fire 
Ins.  Co.,  29  Atl.  1039. 

Hurt  vs.  Monumental  Mercury  Mining  Co., 
35  Idaho,  295. 

Lathers  vs.  Mutual  Fire  Ins.  Co.,  116  N.  W. 
1. 

VII. 

Where  the  subject  of  insurance  is  described  as  a 
building,  the  entire  structure  composed  of  several 
parts,  is  included,  if  the  parts  are  so  joined  as  to 
be  used  as  one,  and  devoted  to  the  same  common 
purpose. 

Pettit  vs.  State  Ins.  Co.,  43  N.  W.  378,  Minn. 

Gross  vs.  Milwattkee  Mechanics  Ins.  Co.,  66 
N.  W.  712,  Wis. 

Still  vs.  Connecticut  Fire  Ins.  Co.,  172  S.  W. 
625,  Mo. 

Henri)  Clay  Fire  Ins.  Co.  vs.  Crider,  229  S. 
W.^128,  ky. 

Prussian  Nat.  Ins.  Co.  vs.  Terrell,  135  S.  W. 
416,  Ky. 

Violette   vs.    Queen   Ins.    Co.,   165   Pac.    65, 
Wash. 

VIII. 
Error  in  rates  does  not  effect  contractual  rights 
arising  out  of  insurance  policies. 

National  U.  S.  Fire  Ins.  Co.,  et  al,  vs.  John 
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Spry  Lumher  Company,  85,  N.  E.  256,  111. 

IX. 

The  doctrine  that  an  insurer  may  vv^aive  its  right 

to  insist  that  the  rights  of  the  insured  have  been 

forfeited  extends  to  practically  every  ground  for 

denying  liability. 

Knickerhoclxer  Life  Ins.  Co.  vs.  Norton,  96 
r.  S.  234. 

Dover  Glass  M^orlxs  Co.  vs.  American  Fire 
Ins.  Co.,  29  Atl.  1039,  Del. 

X. 

Inferences  may  arise  only  from  facts  established 
by  evidence  and  can  never  be  made  to  subserve  the 
primary  functions  of  evidence. 

S wetland  vs.  New  V/crld  Life  Ins.  Co.,  35, 
Idaho,  109. 

Beazley  vs.  McEvcr,  233  S.  W.  949,  Tex. 

ARGUMENT. 
The  opinion  of  his  Honor,  Judge  Dietrich,  which 
is  found  in  the  Transcript  of  Record,  beginning  on 
page  144  and  ending  on  page  158  and  his  ''Memor- 
andum Upon  Defendants'  Motion  for  Re-Hearing," 
beginning  on  page  160  of  the  transcript,  disclose 
such  a  fair,  complete  and  comprehensive  considera- 
tion in  the  trial  Court,  of  the  contentions  of  the 
appellants  in  error,  that  an  argument  upon  our 
pnrt  seems  a  work  of  supererogation. 


19  j  , 

We  will  therefore  limit  our  discussion  to  issues 
arising  since  the  trial  of  the  causes  and  to  those  is- 
sues of  fact  not  discussed  by  Judge  Dietrich. 

Our  first  contention  is,  that  the  record  of  these 
causes,  presents  no  questions  to  this  court,  which 
are  open  to  review. 

Section  649  of  the  Revised  Statutes  provides  that 
issues  of  fact  in  civil  cases  in  the  Circuit  Courts  of 
the  United  States  may  be  tried  and  determined  by 
the  Court  without  the  intervention  of  a  jury,  by 
the  parties  filing  with  the  Clerk  a  stipulation  in 
writing,  waiving  a  jury.  The  finding  of  the  court 
upon  the  facts  which  may  be  either  general  or  spe- 
cial shall  have  the  same  effect  as  the  verdict  of  a 
juiy. 

Section  700  is  as  follows: 

"When  an  issue  of  fact  in  any  civil  cause  in 
a  Circuit  Court  is  tried  and  determined  by  the 
court,  without  the  intervention  of  a  jury,  ac- 
cording to  Section  Six  Hundred  Forty-Nine, 
the  rulings  of  the  court  in  the  progress  of  the 
trial  of  the  cause,  if  excepted  to  at  the  time, 
and  duly  presented  by  a  Bill  of  Exceptions, 
may  be  reviewed  by  the  Supreme  Court  upon 
a  Writ  of  Error  or  upon  appeal,  and  when 
the  finding  is  special,  the  review^  may  extend 
to  the  determination  of  the  sufficiericy  of  the 
facts  found  to  support  the  Judgment." 

The  foregoing  provisions  of  the  Revised  Statutes 
are  retained  and  made  applicable  to  Law  actions 
tried  in  tlie  District  Courts  by  Section  291  of  tlu* 
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Judicial  Code,  which  provides  in  substance,  that 
wherever  in  any  law  not  embraced  within  the  act, 
any  reference  is  made  to,  or  any  power  or  duty  is 
conferred  or  imposed  upon  the  Circuit  Courts,  such 
reference  shall  upon  the  taking  effect  of  the  act 
be  deemed  and  held  to  refer  to  and  to  confer  sucli 
power  and  impose  such  duty  upon  the  District 
Courts. 

It  follows  then  that  only  vdien  the  findings  of 
the  court  are  special  may  the  review  of  the  appel- 
late court  extend  to  a  determination  of  the  suffi- 
ciency of  the  facts  found  to  support  the  judgment, 
and  if  the  finding  is  general,  then  the  sufficiency 
of  the  evidence  will  not  be  considered  for  the  pur- 
pose of  disturbing  or  reviewing  the  judgment. 

In  each  case  at  bar  the  finding  is  general.  There 
are  no  special  findings,  nor  did  the  plaintiffs  in 
error,  or  either  of  them,  ever  at  any  time  present  to 
the  court  for  consideration,  special  findings  upon 
any  issues  of  fact  involved.  The  nearest  either 
came  to  presenting  special  findings  is  shov^n  at  pag(^ 
141  of  the  transcript  of  the  record  from  which  v>'e 
quote : 

"MR.  DAVIS:  The  defendant  rests,  Your 
Honor.  I  am  not  quite  familiar  wilh  the  prac- 
tice where  the  case  is  tried  without  a  jury,  but 
the  defendant  asks  the  court  to  make  findings 
in  favor  of  the  defendant,  special  findiiir^s- 
finding  facts  in  favor  of  the  defendant,  aiul 
asks  leave  to  present  proposed  findings." 
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But  at  no  time  thereafter  did  the  defendants 
request  or  suggest  findings,  either  in  their  briefs  or 
petition  for  re-hearing  or  otherwise,  nor  did  they 
ever  present  a  desixed  or  proposed  finding  upon  any 
point  or  issue,  or  remind  the  court  of  the  foregoing 
suggestion  made  in  the  course  of  the  trial.  Neither 
does  the  record  contain  any  exceptions  to  the  rul- 
ings of  the  court  made  in  the  progress  of  the  trial 
of  the  causes.  It  is  true  that  the  appellants  in 
error  each  petitioned  for  a  new  trial  and  that  the 
court  denied  such  petition,  but  no  exception  was 
taken  to  such  ruling. 

In  the  case  of  British  Queen  Mining  Co.  of  Col- 
orado vs.  Baker  Silver  Mining  Co,.  139  U.  S.  222, 
this  question  was  fairly  before  the  Suprem^e  Court 
of  the  United  States  upon  a  record  on  all  fours 
with  the  record  in  the  cases  at  bar,  and  the  Court 
speaking  through  Fuller,  C.  J.,  lays  dowi;!  the  rule 
as  follows : 

"VVhere  the  record  contains  a  Bill  of  Exceptions, 
but  no  exceptions  to  the  rulings  of  the  Court,  in 
the  progress  of  the  trial  of  the  cause,  were  thereby 
duly  presented  and,  although  after  reciting  the  evi- 
dence, it  is  therein  stated  that  "The  court  there- 
after and  during  the  said  term  made  the  following 
Fmdings  of  Fact  and  Judgment  thereon,"  which  is 
follov/ed  by  an  opinion  of  the  Court  assigning  rea- 
sons for  its  conclusions,  this  cannot  be  treated  as  a 
special  "finding,  enabling  the  Court  to  determine 
whether  tlie  facts  found  support  tlie  Judgment  r.oi* 
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can  this  general  findings  be  disregarded.  In  such 
case  the  record  raises  no  questions  open  to  re- 
vision by  the  Supreme  Court. 

We,  therefore,  most  respectfully  submit  that  no 
error  upon  the  part  of  the  trial  court  is  saved 
for  consideration  by  this  court. 

An  examination  of  the  specifications  of  error  as- 
signed by  plaintiffs  in  error,  as  found  in  the  tran- 
script at  page  172  to  174  inclusive  and  212  to  215 
inclusive,  and  pages  13  to  15  inchisive  of  their  brief, 
suggests  to  us  that  counsel  for  plaintiffs  in  error 
are  undertaking  to  treat  the  decision  of  the  lower 
court  as  special  findings.  They  should  not  be  per- 
mitted to  do  this,  because  it  has  never  been  held  in 
the  Federal  Courts  that  an  opinion  of  the  trial 
judge,  setting  forth  the  reasons  for  his  decision  in 
an  action  at  law  tried  by  a  Federal  Court  v/ithout 
the  intervention  of  a  jury  can  be  regarded  as  spe- 
cial findings  within  the  meaning  of  the  statute  and 
w^here  following  such  opinion,  judgment  is  ordered 
for  plaintiff,  as  in  the  case  at  bar,  the  finding  ir, 
always  considered  general. 

Assignment  No.  II  was  waived,  as  disclosed  b\' 
the  record  at  page  122,  where  counsel  for  plain- 
tiffs in  error  says: 

"MR.  DAVIS:  The  plaintiff  having  rested, 
your  Honor,  the  defendant  moves  the  court  to 
enter  judgment  for  the  defendant  unon  ^^Iain- 
tiff's  own  case,  that  he  is  not  entitled  to  re- 
coA^er.  There  are  matters  which  I  vdsh  to  ar- 
crue  in  brief. 
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THE  COURT:  I  think  I  will  not  entertain 
argument  unless  you  are  willing  to  stand  upon 
the  motion. 

MR.  DAVIS:  All  I  have  is  just  an  expert 
here;  he  just  stepped  out  in  the  hall;  if  we 
can  wait  a  few  minutes  Mr.  Webster  mig;ht 
take  the  stand  and  give  us  his  testimony  as 
to— 

THE  COURT:  Do  you  want  your  motion 
disposed  of  now? 

MR.  DAVIS :  No,  the  court  did  not  want  to 
hear  argument. ' ' 

Therefore,  at  the  request  of  plaintiffs  in  error, 
there  was  no  ruling  by  the  court  upon  their  motion 
for  a  non-suit. 

The  Third  Assignment  of  Error  is : 

"In  denying  defendants'  motion  for  judg- 
ment at  the  close  of  the  entire  case." 

The  only  record  upon  v/hich  this  assignment  can 
be  predicated  is  found  at  page  141  of  the  transcript 
and  is  as  follows: 

"MR.  DAVIS:  The  defendant  rests,  your 
Honor.  I  am  not  quite  familiar  with  the  prac- 
tice where  the  case  is  tried  wdthout  a  jury,  but 
the  defendant  asks  the  court  to  make  findings 
in  favor  of  the  defendant,  special  findings,  find- 
ing facts  in  favor  of  the  defendant,  and  asks 
leave  to  preRe}it  proposed  findings." 

This  never  was  considered  by  any  party  con- 
nected with  the  trial  of  Ihe  cause  as  a  m.otion  for 
JLidgm.ent  at  the  close  of  plaintiff's  case,  and  the 
ve]'y  rr.ost  that  can  be  claimed  for  the  proceeding  is 


that  it  was  a  request  to  be  permitted  to  present  to 
the  court  proposed  findings  and  as  the  record  shows 
at  the  same  page  that  no  proposed  findings  were 
ever  presented,  nor  was  any  further  suggestion 
made  to  the  court  that  the  plaintiffs  in  error  de- 
sired special  findings  upon  any  issue  of  fact  in- 
volved, we  are  at  a  loss  to  understand  v/hy  plain- 
tiffs in  error  undertake  to  predicate  any  rights  in 
this  court  upon  this  assignment  of  error. 

The  same  may  be  said  of  Assignment  of  Error 
No.  IV.  The  request  of  counsel  at  the  close  of 
the  entire  case  vre  have  quoted  above,  but  the  record 
continues : 

"But  at  no  time  thereafter  did  the  defend- 
ants request  or  suggest  findings,  either  in  their 
briefs  or  petition  for  re-hearing,  or  otherv/ise, 
nor  did  they  ever  present  a  desired  or  proposed 
finding  upon  any  point  or  issue,  or  remind  the 
court  of  the  foregoing  suggestion  made  in  the 
course  of  the  trial. ' ' 

Certainly,  no  refusal  of  the  court  to  make  spe- 
cial findings  upon  any  issue  of  fact  involved  is 
shown  b}^  this  record. 

Assignment  No.  V  is  equally  without  merit,  be- 
cause each  judgment  for  the  defendant  in  error  was 
entered  upon  a  general  finding  upon  conflicting 
testimon}^ 

The  same  is  true  of  Assignments  No.  YI,  VII, 
VIII,  IX,  and  X. 

There  being  then,  no  Bill  of  Exceptions  to  the 
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rulings  of  the  court  made  during  the  trial  of  the 
causes;  there  being  no  special  findings  of  the  trial 
court,  and  no  showing  that  any  request  for  special 
findings  was  made  to  and  refused  by  the  trial  court, 
upon  which  error  can  be  predicated,  it  is  thought 
that  the  only  authoritive  action  for  this  court  is  an 
affirmance  of  the  judgment  of  the  trial  court. 

Counsel  in  their  argument,  beginning  on  page  15 
of  their  brief  and  ending  in  the  last  paragraph 
thereof,  persistently  stress  the  Number  240,  as  per- 
taining to  a  description  of  that  part  of  the  premises 
involved,  designated  on  the  insurance  map  as 
"Vinegar  Tanks."  This  is  misleading  and  there  is 
no  justification  for  it. 

There  is  not  a  scintilla  of  evidence  to  show  that 
this  No.  240  was  ever  at  any  time  known  to  or  con- 
sidered by  the  insurance  companies  for  any  pur- 
pose, or  ])y  any  person  or  agent  connected  with  the 
companies,  other  than  the  witness  Fred  Veatch, 
who  fully  explains  the  use  of  this  number,  at  page 
S9  of  the  transcript  where  he  says,  in  answer  to 
questions  by  the  court: 

(Questions  by  the  court.) 

"Q.     How  does  it  happen  that  vou  fixed  this 

No.  240? 

A.  If  I  can  have  that  old  map,  I  can  ex- 
plain it  to  you,  that  1909,  I  think  it  is.  Now 
as  I  say  when  we  started  in  we  put  up  a  small 
shed  building,  and  we  had,  I  think — we  put  up 
a  small  shed  on  the  south  side  of  our  ground 
and  put  in   three   tanks   only;   that   shed   was 
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boarded  up  on  this  side  and  on  this  side. 

Q.  Yes,  I  understand  that;  you  testified  to 
that  in  substance  before.  I  mean  how  did  vou 
happen  to  hit  upon  this  No.  240? 

A.  I  figured  out  the  ^vnj  the  city  numbered 
it,  about  the  distance  between  this  number  and 
that  number  and  I  put  on  there  for  my  own 
convenience  No.  240,  and  inadvertently  on  one 
policy,  w^hich  was  renewed,  which  Vv^as  written 
I  think  first  in  1913  or  1914  that  was  renewed 
every  year  just  the  same,  I  used  that  240  on 
my  specific  insurance  and  have  done  it  right 
straight  along,  covering  the  juice,  for  my  own 
information.  When  the  stock  begins  to  run 
down  I  begin  to  cancel  out  my  specific  insur- 
ance, as  it  leaves  this  tank  for  the  last  time, 
as  it  is  shipped,  and  I  used  that  240  merely  to 
keep  from  looking  through  my  records  to  shov7 
just  the  specific  insurance  that  I  vranted  to  can- 
cel out." 

This  No.  240  was  not  upon  the  Sanborn  map  for 
any  purpose  whatever,  neither  was  it  in  the  Book 
of  Specific  Rates,  as  they  pertain  to  the  manufac- 
turi]ig  plant  of  the  defendant  in  error. 

An  examination  of  pages  99  to  104  of  the  tran- 
script discloses  that  Judge  Dietrich  during  the  trial 
was  at  a  loss  to  understand  how  the  insurance  com- 
panies v/ould  know  that  insurance  written  upon  the 
property  of  Leo  Brothers  Company  v/ould  cover 
the  entire  plant  or  v/ould  be  limited  to  the  "vine- 
g'ar  tanks"  alone,  and  this  is  explained  by  Veatcli 
at  page  1C9  of  the  transcript  where  he  Vv^as  asked 
{Iw  (jr.(\stion : 
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"Q.  Assuming,  Mr.  Veatch,  that  you  write 
a  blanket  policy  with  an  insurance  company 
on  vinegar  contained  in  the  buildings  of  the 
plant,  at  a  rate  of  2.50;  you  also  write  a  policy 
for  specific  insurance  upon  vinegar  in  the  tank 
sheds  at  the  reduced  rate  of  2.45;  you  make 
your  report  to  the  company  covering  the  same 
property  as  described  by  the  Sanborn  Fire 
Map,  and  in  that  report  you  show  the  rates 
for  the  blanket  insurance  or  the  rate  rather  for 
the  blanket  insurance  and  the  rate  for  the  spe- 
cific insurance,  how  Avould  the  company  know 
what  property  it  was  insuring  under  its  separ- 
ate contracts  of  insurance. 

A.     The  rate  book  would  indicate  that." 

We  respectfully  submit,  that  if,  as  he  testified, 
his  reports  to  the  companies  showed  the  descriptive 
clause  of  the  policy  and  also  showed  the  rate  of  in- 
surance, the  company  or  the  proper  officers  of  the 
company  could  readily  understand  that  the  higher 
rate  of  $2.50  per  hundred  carried  insurance  upon 
vinegar  in  any  part  of  the  plant,  wherever  it  might 
be  located,  and  that  the  policies  carrying  the  lower 
or  $2.45  rate,  would  cover  vinegar  or  vinegar  pro- 
ducts only  when  or  while  located  in  the  "vinegar 
tanks"  in  the  tank  shed. 

With  the  rule  of  law  quoted  by  counsel  in  their 
brief,  at  the  bottom  of  page  17,  we  have  no  conten- 
tion whatever,  but  the  vvitness  Veatch  tells  us,  as 
we  have  shown  above,  how  the  plaintiffs  in  error 
could  have  known  that  the  property  insured  by 
these  two  policies  was  covered  in  any  part  of  Leo 
Brothers  Company  mamrPacturing  plant,  and  there 
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is  not  a  scintilla  of  evidence  to  show  but  that  the 
representatives  of  the  company  so  understood  the 
provisions  of  the  policy. 

The  witness  Veatch  further  testified  and  it  is  un- 
disputed, that  in  every  instance  of  writing  a  policy 
upon  this  plant,  because  it  was  a  special  hazard  un- 
der the  insurance  rules,  special  agents  vvcre  sent  by 
the  companies  wdiose  policies  had  been  reported  as 
covering  the  plant,  to  make  a  full  investigation  and 
examination  of  the  property,  as  to  its  moral  and 
physical  hazard.  If  these  special  agents  of  the 
plaintiffs  in  error  did  this,  and  Veatch  says  they 
did,  and  there  is  no  evidence  showing  that  they 
did  not,  then  they  came  to  Moscow,  saw  the  physl(^Mi 
connection  of  the  several  parts  of  this  plant,  saw 
and  understood  that  it  was  a  manufacturing  plant, 
saw  and  understood  that  the  parts  designated  upon 
the  insurance  map  as  "Viiiegar  Tanks"  were  used 
in  connection  v^^ith  the  other  parts  of  the  plant  in 
the  manufacture  of  cider  and  cider  vinegar.  If 
this  be  true,  and  there  is  not  a  scintilla  of  evidence 
to  dispute  it,  then  the  contention  of  plaintiffs  in 
error,  as  exhibited  in  their  brief,  is  nothing  but  a 
mere  quibble. 

With  the  authorities  cited  by  counsel  for  plain- 
tiffs in  error  on  pages  18,  19  and  20  of  their  brief, 
we  have  not  the  least  contention  or  criticism.  Each 
case  which  w^e  have  read  only  recognizes  the  rule 
that  v/here  property  is  insured  in  a  specific  location, 
and  not  chew  lie  re,  and  during  the  time  that  the 
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poli(3y  of  insurance  is  in  force,  such  property  is  re- 
moved from  the  location  where  it  is  insured  to  some 
other  location  and  is  there  destroyed,  the  insurer 
is  not  liable. 

This  principle  of  law  is  not  involved  in  the  in- 
stant cases,  because  there  is  no  issue  that  the  vine- 
gar was  insured  in  one  place  and  removed  to  anoth- 
er. The  evidence  is  that  in  the  course  of  its  being 
manufactured,  the  vinegar  and  vinegar  products 
went  from  one  compartment  or  room  of  this  manu- 
facturing plant  to  other  rooms  or  compartments  of 
the  same,  and  that  the  entire  plant  was  all  one 
building  by  physical  connection  and  by  use  for  a 
common  purpose,  and  there  is  not  a  scintilla  of  evi- 
dence to  the  contrary. 

On  page  20  of  their  brief,  counsel  say: 

"This  slight  physical  connection  of  the  two 
buildings  could  hardly  constitute  the  smaller  an 
addition.  However,  this  point  is  not  material 
for  regardless  of  the  phj^sical  features,  the  un- 
disputed evidence  by  plaintiffs  own  admissions 
is,  that  the  parties  agreed  and  considered  these 
two  structures  as  separate  locations  or  risks 
and  regarded  them  as  distinct  and  separate 
buildings  or  subjecls  of  insurance." 

This  statement  is  absolutely  without  any  founda- 
tion of  fact  or  inference  from  any  testimony  in  the 
record.  The  entire  record  shows  that  for  years  and 
years  Leo  Brothers  Company,  through  Spottswood 
&  Veatch,  and  through  the  Veatch  Realty  Company, 
has   been   obtaining   insurance   upon   this   vinegar 
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plant  with  the  intention  and  thought  that  specific 
insurance  was  the  only  way  to  write  insurance 
thereon, 

At  the  bottom  of  page  89  the  following  proceed- 
ings were  had: 


a 


MR.  DAVIS:  Q.  Now  when  there  is  a 
rate,  a  specific  rate  fixed  by  the  Board  of  Fire 
Underwriters,  which  is  communicated  to  you, 
that  is  the  rate  that  you  must  use,  is  that  not 
correct  ? 

A.     Yes,  sir. 

Q.  And  that  rate  applies  to  the  entire  risk, 
does  it  not^ 

A.  Yes,  sir,  it  is  supposed  to  apply  to  that 
entire  risk. 

Q.  And  when  a  rate  is  fixed,  identifying  a 
risk,  that  identifies  the  specific  risk,  does  it 
not? 

A.     It  is  supposed  to,  yes. 

Q.  Now  then,  explain  how,  where  you  have 
two  rates  or  two  separate  risks,  you  can  write 
the  two  di:fferent  risks  under  one  coverage,  at 
one  separate  rate. 

A.  That  rate  sheet  there  that  you  have  in 
your  hand,  Mr.  Davis,  of  course,  says  next 
south  Vinegar  tanks.  Our  heavy  values  nine 
or  ten  months  out  of  the  year  are  in  those 
tanks,  and  that  part  of  the  time  I  carried  a 
certain  amount  of  specific  insurance  under  the 
$2.45  rate.  It  is  impossible  for  us  to  carry  an 
average  clause  down  there,  because  that  vine- 
gar is  shifting  practically  ever}^  day  from  one 
building  to  the  other,  one  part  of  the  building 
to  tW  other.     There  is  no  means  of  bookkeep- 
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ing  that  we  could  put  in  down  there  that  we 
could  keep  track  of  the  vinegar  that  would  be 
in  part  of  that  building  one  night  and  what 
was  there  the  next  night,  without  making  the 
actual  inventory  and  measurement,  and  we 
have  ahvays  carried  a  certain  amount  of  spe- 
cific insurance  on  those,  and  as  the  stock  went 
down,  we  would  cancel  out  on  that  stuff. 

MK.  MOOEE:  Under  the  two  forty-five 
rate  ? 

A.     Under  the  tvv^o  forty-five  rate,  yes,  sir. 

MR.  DAVIS:  Then  the  insurance  that  v/as 
Vv^itten  v/liich  describes  240  was  specific  on  the 
vinegar  tank  shed,  is  that  correct? 

A.  On  the  contents  of  the  vinegar  tanks, 
yes,  sir. 

Q.  Now  again  referring  to  the  word 
"south"  that  you  speak  of.  On  this  rate  mian- 
ual,  south,  first,  southeast  corner  of  Main  and 

"C"  Streets,  244? 

A.     Yes,  sir. 

Q.     Then  there  is  ''South'"? 

A.     Yes,  sir,  no  number. 

O.  Then  there  is  another  sou^h  244  (this 
should  be  224— See  Defendants'  Exhibit  7, 
trans.,  page  231). 

A.     Yes,  sir. 

Q.  Is  it  not  a  fact  tliat  that  rate  schedule 
refers  to  separate  risks,  each  one  ss'parate'? 

A.     I  don't  understand  it  so,  no,  sir. 

Q.  You  did  understand  it  so,  though,  wlien 
you  applied  took  the  two  forty-five  rate  for  one 
and  a  t\vo  fifty  rate  for  another,  did  .you  not? 

A.     No,  sir,  I  did  not.    I  understood  tliat  I 


could  T\T:'ite  specific  insurance  at  that  rate  on 
that,  and  then  write  blanket  insurance  to  cover 
the— 

Q.  Does  this  rate  manual  tell  you  what  to 
do  in  regard  to  it  ? 

A.  I  wouldn't  be  positive,  I  wouldn't  say 
until  I  can  read  it  and  refresh  my  memory  on 
it. 

Q.  Isn't  it  a  fact  that  if  you  are  using  a 
general  coverage  that  you  must  average  your 
rate? 

A.     I  don't  understand  so. 

Q.  Or  apply  for  a  specific  rate  for  the  en- 
tire building  from  the  Board  of  Fire  Under- 
writers ? 

A.     I  don't  understand  so,  no. 

Q.  Then  Mr.  Veatch,  let  me  read  this  from 
your  testimony  in  the  form^er  trial:  I  said: 
'And  where  there  is  a  fixed  rate  for  a  certain 
risk  that  applies  to  the  entire  risk?'  'I  think 
that  is  correct,  I  think  there  are  some  excep- 
tions to  that  rate.'  'You  are  referring  to  the 
average  clause,  but  you  have  never  used  the 
average  clause  in  writing  this  particular  kind 
of  a  risk?'  'No,  sir.'  'The  average  clause  has 
no  bearing  on  this  particular  kind  of  case?' 
'No,  sir.'  'You  identify  to  your  principal  the 
particular  insurance  you  desire  or  that  you  are 
binding  them  with,  as  a  single  particular  risk 
in  all  cases?  In  other  words,  you  never  write 
two  separate  lisks  at  separate  rates  in  one 
policy?'  'No,  sir.'  'That  cannot  be  done,  ac- 
cording to  your  rules  or  the  rules  of  your  prin- 
cipals?' 'I  don't  think  so.  I  have  never  done 
it  anyhow,  or  attempted  to  do  it.'  That  was 
your  testimony  in  the  former  trial,  was  it  not? 
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A.     Yes,  sir,  and  that  is  still  correct. 

Q.     That  was  your  belief  at  that  time  and 
that  is  your  belief  now*? 

A.     It  is  my  belief  now,  yes,  sir." 

Now  we  respectfully  submit  that,  considering  all 
of  this  testim.ony,  and  it  is  undenied,  and  was 
brought  out  on  cross  examination,  the  only  reason- 
able conclusion  is  that  it  was  the  intention  of  the 
witness  Yeatcli  to  write  specific  insurance  upon 
vinegar  contained  in  any  part  of  the  manufacturing 
plant  of  the  defendant  in  error.  He  wrote  it  at  only 
one  rate;  he  wrote  it  as  only  upon  one  risk.  It 
cannot  be  argued  for  a  single  moment  that  the 
policies  in  controversy  cover  tv^o  risks  at  two  separ- 
ate rates.  The  risks  covered  hy  the  policies  are 
vinegar  and  vinegar  stock  situated  anywhere  with- 
in the  manufacturing  plant  of  Leo  Brothers  Com- 
pany. It  is  not  specific  insurance  on  vinegar  in 
the  '^vinegar  tanks"  at  the  reduced  rates. 

In  the  testimony  of  the  v/itness  Yeatch,  quoted 
at  pages  23  and  24  of  the  brief  of  plaintiffs  in  er- 
ror, nothing  can  be  deduced  except  that  the  vv^itness, 
Yeatch,  wrote  policies  at  times  on  the  entire  manu- 
facturing plant  and  contents  at  the  2.50  rate,  and 
at  other  times  he  wrote  policies  on  the  vinegar  tanks 
and  the  contents  thereof,  as  a  separate  risk  at  the 
rate  of  2.45.  He  testified  that  he  knev/  that  he  had 
no  authority  to  change  rates  and  admits  that  when 
he  wrote  this  latter  class  of  insurance,  that  is,  on 
the  contents  of  tlie  "vinegar  tanks"  at  the  2.45  rate, 
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he  described  the  rate  as  Ime  3,  page  3  of  the  Book 
of  Specific  Rates  for  Moscow,  and  the  conclusions 
drawn  by  counsel  in  their  brief  from  this  testi- 
mony are  not  justified.    They  say: 

"It  showed  that  he  knew  and  understood  240 
(this  is  the  vinegar  tanks  and  the  vinegar  tank 
shed)  to  be  a  separate  subject  of  insurance 
from  244." 

and  this  is  true.  If  Leo  Brothers  Company  de- 
sired specific  insurance  at  the  reduced  rate  or  at 
the  2.45  rate,  that  insurance  was  limited  to  the 
tank  shed  and  the  tanks  therein  and  the  contents 
thereof.  There  can  be  no  quibble  about  this,  and 
if  Leo  Brothers  Company  so  desired  they  could 
insure  the  buildings  of  the  entire  plant,  the  ma- 
chinery of  the  entire  plant  and  the  contents  of  the 
building  or  buildings,  as  we  may  choose  to  call  it, 
of  the  entire  plant,  as  one  risk  or  one  hazard,  at 
the  rate  of  2.50. 

We  fail  to  understand  how  counsel  get  any  con- 
solation from  the  case  of  Stanton  et  al.  vs.  Roches- 
ter German  Underwriters  Agency,  206  Fed.  978. 
They  say: 

"In  that  case  there  was  but  one  entire  build- 
ing, broken  up  into  several  compartments. 
The  policy  provided  that  the  insurance  should 
attach  to  each  of  these  buildings  and  contents 
in  certain  proportions.  The  contention  was 
made  that  inasmuch  as  there  was  but  one  build- 
ing, this  clause  could  not  be  applied." 

Then  quote  from  the  opinion  of  Judge  Rudkin 
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who  tried  the  cause  in  the  lower  court,  and  we  re- 
spectfully insist  that  if,  by  the  contract  of  insur- 
ance one  building  is  broken  up  or  divided  into  sev- 
eral compartments  for  purposes  of  insurance,  then 
the  contract  must  prevail  and  the  converse  is 
equally  true.  If  the  several  parts  of  one  build- 
ing may  be  insured  at  different  rates,  by  making 
specific  insurance  upon  each  compartment  or  its 
contents,  then  the  parties  may  agree  that  the  en- 
tire building  may  be  insured  at  one  rate  or  at  any 
rate  and  may  agree  that  the  entire  buildings  be 
treated  as  one  risk.  This  rule  of  law  announced 
by  Judge  Rudkin  means  nothing  more  or  less  than 
this:  Parties  may  agree  that  the  several  apart- 
ments of  one  building  may  be  treated  as  separate 
hazards  and  insurance  may  be  written  upon  tlie 
contents  thereof  as  separate  risks,  or  that  the  par- 
ties m^ay  agree  that  insurance  may  be  written  upon 
one  building  at  any  particular  or  specific  rate. 

In  the  instant  case,  the  conduct  of  Veateh  in 
writing  these  policies  of  insurance  does  not  mean, 
nor  can  the  conclusion  be  dravm,  that  he  under- 
took to  change  rates  or  to  increase  the  liabilit}^  of 
the  plaintiffs  in  error  in  any  particular.  It  shows 
that  he  treated  the  entire  plant  as  one  building  and 
assumed  that  he  had  the  right  to  insure  the  con- 
tents of  any  or  every  part  of  the  building  at  the 
highest  rate  carried  by  any  compartment  of  the 
building.  It  also  shows  that  he  believed  or  as- 
sumed that  he  had  the  right  to  v/rite  specific  in- 
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surance  at  a  lower  rate  on  that  part  of  the  build- 
ing designated  as  "Vinegar  Tanks"  or  the  vinegar 
tanks  therein,  and  all  vinegar  or  vinegar  products 
therein  contained. 

We  contend,  and  are  undertaking  to  show  that 
the  rule  approved  by  Judge  Rudkin  is  that  in- 
surance is  a  mere  matter  of  contract  and  that  par- 
ties to  such  contracts  bind  themselves  according  to 
the  plain,  unambiguous  provision  thereof.  V/e  are 
not  contending,  nor  have  we  ever  contended,  that 
the  provisions  of  the  contract  in  the  Stanton  case 
are  identical  with  the  terms  of  the  contracts  at 
bar,  but  that  the  rule  announced  there  applies  to 
the  cases  before  the  court. 

If  the  conditions  contended  for  by  plaintiffs  in 
error  existed  at  this  vinegar  plant  of  Leo  Brothers 
Company,  it  V70uld  have  been  the  next  thing  to 
impossible  for  Leo  Brothers  Company  to  have  had 
insurance  vmtten  upon  their  vinegar  or  vinegar 
products  so  that  they  could  have  had  protection 
thereon,  because  if  the  vinegar  should  have  been 
insured  in  that  part  of  the  building  designated  as 
"Vinegar  Tanks"  and  then  in  the  process  of  being 
manufactured,  it  vvt.s  removed  to  the  north  part  of 
the  building,  while  there  it  would  have  been  unin- 
sured. On  the  other  hand,  had  they  insured  vine- 
gar in  the  north  part  of  the  building  and  it  had 
been  removed  to  the  vine^^ar  tanks,  and  there  was  a 
loss  there,  the  company  would  have  had  no  insur- 
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and  protect  itself  would  have  been  to  write  insur- 
ance upon  vinegar  while  situated  in  any  part  of 
the  plant  and  to  do  this  it  must  write  at  the  high- 
est rate  of  insurance  fixed  on  the  entire  plant  and 
contents,  or  the  2.50.  But  when  the  process  of 
manufacturing  was  completed,  and  it  became  noth- 
ing but  a  matter  of  storage  and  removal  of  the 
vinegar  then  large  quantities  of  the  vinegar,  as 
the  witness  Veatch  put  it: 

"Our  heavy  values  nine  or  ten  months  out  of 
the  year  are  in  those  tanks."     (Transcript  page 

90-102-106.) 

The  companies  had  given  defendant  in  error  a 
special  rate  of  insurance  upon  the  same  while  con- 
tained in  the  tanks  and  Veatch  Vv^rote  specific  in- 
surance under  the  special  rate.     (Trans,  page  90.) 

The  understanding  and  intention  of  the  witness 
Veatch  in  Vvriting  this  insurance  is  clearly  ex- 
pressed in  his  testimony,  given  on  cross  examina- 
tion and  quoted  on  page  30  of  the  brief  of  plain- 
tiffs in  error.  Counsel  start  out  with  the  ques- 
tion : 

"You  arc  familinr  with  the  rule  for  apply- 
ing co-insurance  reduced  rate  average  clause." 

(The  contract  in  the  Stanton  case  embodied  the 
provision  for  insurance  under  the  co-avera,ge  clause 
and  applies  only  as  we  understand  it  to  two  or 
more  separate  or  distinct  insurance  risks  or  haz- 
ards.) 
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The  witness  answers  "Yes",  and  ends  with  the 
question  at  the  bottom  of  the  page : 

"Q.  That  is  the  only  way  that  they  could 
be  covered  under  one  coverage?" 

And  the  witness  answers: 

"If  they  were  two  buildings  that  would  be 
true,  yes." 

The  only  conclusion  deducible  from  this  quota- 
tion is  that  Veatch  was  familiar  with  the  rule  for 
applying  the  coverage  clause,  and  that  in  his  opin- 
ion it  applied  only  where  there  were  two  buildings 
covered  by  one  policy. 

These  policies  before  the  Court  were  written  at 
the  highest  rate  applicable  to  the  entire  manufac- 
turing plant.  No  effort  is  made  to  obtain  the  bene- 
fit of  a  reduced  rate. 

On  page  31  of  their  brief,  counsel  say : 

"And  later  when  his  counsel  had  switched 
to  this  position  of  blanket  coverage,  he  says, 

Q.  Mr.  Veatch  you  have  these  rate  books 
which  are  your  only  instructions.  Will  you 
find  in  there  any  place  that  authorizes  the  writ- 
ing of  blanket  coverage  where  there  are  two 
specific  rates  given  by  the  rating  Bureau'? 

A.  I  don't  think  I  could  in  any  limited 
time;  I  don't  know  whether  I  could  at  all  or 
not. 

Q.     You  are  not  familiar  with  any  such  rules 
as  authorize  that  anvway? 
A.     No,  sir." 
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Counsel  then  refers  to  the  testimony  of  one 
Wooley  and  refers  to  page  130  of  the  transcript. 
An  examination  of  the  transcript  at  this  citation, 
will  disclose  that  the  witness  Wooley  gave  no  such 
testimony.  The  question  asked  Wooley  was  as 
follows : 

"Now  referring  to  the  specific  rates  at  Mos- 
cow, and  your  rules  as  promulgated  there,  tell 
me  whether  or  not,  where  there  are  two  risks 
specifically  and  separately  rated,  such  as  line  2 
and  line  3  of  this  book,  whether  it  is  possible, 
and  to  conform  to  the  rules  of  the  company, 
for  an  agent  to  write  both  risks  under  one  cov- 
erage at  one  rate." 

And  Mr.  Y/ooley  answers: 

"In  the  first  place,  the  book  of  specific  rates 
states  that  the  specific  rates  in  the  book  ap- 
plying to  the  different  risks  are  subject  to  the 
rules  as  provided  for  under  the  other  book 
(the  other  book  is  defendants'  Exhibit  18). 
In  the  other  book  it  states  that  insurance  may 
be  issued  only  covering  a  specific  amxount  on 
building,  a  specific  amount  on  machinery,  tools 
and  fixtures,  a  specific  amount  on  stock  in  the 
building.  Other  than  that,  in  order  to  write 
insurance  on  tvv^o  or  more  buildings  which  may 
be  specifically  rated,  it  is  necessary  to  adopt 
either  the  average  distribution  clause  or  the 
ninety  per  cent  reduced  rate  average  clause, 
which  is  accepted  for  blanket  purposes,  in  lieu 
of  the  average  distribution  clause. 

Q.  Now  in  other  words  the  only  way  that 
you  can  write  insurance  under  those  condi- 
tions is  by  using  the  reduced  rate  average  or 
the  co-insurance  clause"? 
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A.  And  the  highest  rate  applicable." 
This  is  just  exactly  what  Veatch  did  in  writing 
this  insurance  for  the  defendant  in  error.  He 
wrote  the  policy  upon  vinegar  situated  at  any 
place  within  the  building  occupied  by  the  plant  at 
the  highest  rate  applicable,  $2.50  per  hundred. 

The  next  question  and  answer  are  almost  far- 
cical : 

"Q.  You  have  to  use  all  three  of  these  to 
make  a  blanket  coverage  and  if  they  are  not 
used  there  could  not  be  a  blanket  coverage  ac- 
cording to  the  rules? 

A.  There  could  not  be  a  blanket  coverage." 
Now  neither  the  witness  Wooley  nor  counsel  will 
contend  that  to  write  a  blanket  policy,  as  it  is  un- 
derstood in  the  insurance  business,  the  reduced 
rate  average  clause  and  the  co-insurance  clause, 
and  the  highest  rate  applicable  must  be  united. 
The  truth  of  the  matter  is,  that  when  the  wit- 
ness Wooley  answered  the  following  question  of 
counsel  as  he  did: 

"Now  in  other  words,  the  onlv  way  that  you 
can  write  insurance  under  those  conditions  is 
by  using  the  reduced  rate  average  or  the  co- 
insurance clause  ? 

A.     And  the  highest  rate  applicable." 

Counsel  for  plaintiffs  in  error  were  astounded,  be- 
cause this  is  just  exactly  what  the  witness  Veatch 
had  done  in  writing  the  policies  involved  here. 
He   had   intended   to    cover   vinegar    and   vinegar 
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stock  in  any  part  of  the  manufacturing  plant 
wherever  it  might  be,  and  had  written  the  policy 
at  the  highest  rate  applicable. 

This  rule  for  writing  policies  at  the  highest  rate 
applicable  is  found  at  page  4  of  the  Tariff  Rules, 
contained  in  defendants'  Exhibit  18,  and  is  as  fol- 
lows : 

"When  tv/o  or  more  buildings  (used  for  any 
of  the  purposes  described  in  the  list  below)  ad- 
joining or  adjacent,  are  occupied  by  the  same 
person  or  firm  for  a  common  purpose,  so  that 
the  buildings,  although  separated,  virtually 
constitute  a  single  hazard,  they  need  not  be 
charged  for  as  exposures  to  each  other,  pro- 
vided the  highest  basis  rate  of  any  of  the  build- 
ings so  adjoining  or  adjacent  to  each  other  is 
made  the  basis  rate  for  each  one  of  said  build- 
ings, according  to  its  class,  whether  B,  C  or  D  ; 
otherwise  each  building  taking  its  proper  basis 
rate  in  accordance  with  the  rule  for  determin- 
ing rate  of  premium  must  be  subject  to  the 
charge  for  exposures  as  per  the  tables  of  ex- 
posures." 

One  of  the  lists  referred  to  by  the  explanation 
above  in  parenthesis,  is  as  follow^s: 

"Cluster  of  buildings  forming  a  mill  or 
manufacturing  establishment  (it  being  under- 
stood that  dwellings  and  barns,  even  if  occu- 
pied in  connection  with  such  mill  or  manufac- 
turing establishment  must  be  regarded  as  ex- 
posures thereto)." 

This  rule  is  what  Woolej^  referred  to  in  connec- 
tion with  rule  No.   20    (A)    found  at  page   12  of 
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Tariff  Rules  in  defendants'  Exhibit  18,  which  re- 
lates to  blanket  policies. 

On  page  31  of  their  brief  we  are  covertly  ac- 
cused of  switching  our  position.  The  witness 
Veatch  had  always  considered  this  insurance  as 
specific  insurance.  Beginning  at  the  bottom  of 
page  87  he  testified  as  follows: 

"Q.  And  follovdng  those  instructions,  do 
you  know  of  any  wa.y  that  vou  could  write  the 
two  risks  under  one  coverage,  and  still  adliere 
to  the  instructions  and  rates?  I  believe  you 
testified  on  the  former  trial  that  there  is  none, 
did  you  not  ? 

A.     That  there  was  not  what? 

Q.  That  you  knew  of  no  way,  except  by  the 
reduced  rate  average  clause? 

A.     Yes,  the  reduced  rate  average. 

Q.  That  is  the  only  way  they  could  be  cov- 
ered under  one  coverage"? 

A.  If  they  were  two  buildings  that  would 
be  true,  yes. 

Q.  Just  as  the  rate  stands,  a  2.50  rate  on 
the  vinegar  factory  and  a  2.45  on  the  storage 
shed,  applying  those  rates,  there  is  no  way  ex- 
cept by  using  the  reduced  average  clause  and 
a])plying  the  higher  rate,  theie  is  no  wav  by 
which  you  could  write  them  under  one  cover- 
age? 

A.  I  still  don't  see  why  the  specific  insur- 
ance that  I  v^^rote  on  there  couldn't  be  writ- 
ten. I  still  can't  grasp  that  as  well  as  the 
blanket  coverage. 

Q.     How  did  you  appl;/  the  rates  in  cover- 
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ing  244,  and  the  building  known  as  240,  how 
under  one  rate  and  covering  them  both  what 
rate  did  you  use? 

MR.  MOORE :  Mr.  Davis,  I  would  ask  you 
to  reform  your  question;  there  was  no  build- 
ing known  as  240. 

MR.  DAVIS :  I  will  use  it  in  the  sense  that 
he  used  it. 

WITNESS:  My  impression  was  that  the 
form  that  we  used  on  those  policies,  where  it 
says  on  there  'additions  communicating  and  in 
contact  therewith'  covered  it." 

We  never  have  entertained  any  other  thought 
than  that  the  insurance  in  controversy  is  specific 
insurance  upon  vinegar  and  vinegar  stock  wherev- 
er located  in  the  plant.  That  this  was  the  inten- 
tion of  the  witness  Veatch  when  he  wrote  these 
policies  in  controversy  is  disclosed  beyond  any 
doubt  by  his  cross-examination  found  in  the  tran- 
script at  pages  86-92  inclusive. 

It  may  be,  as  ruled  by  the  trial  court  (Trans, 
pages  96-97),  that  we  could  not  have  shown  this 
intention  of  the  witness,  Veatch,  on  direct  examina- 
tion but  these  statements  of  his  intent  were  brought 
out  by  opposing  counsel  by  his  cross  examination, 
and  as  this  evidence  of  his  intention  is  uncontra- 
dicted we  submit  that  plaintiffs  in  error  are  bound 
thereby. 

An  examination  of  the  transcript  preceding  page 
108  will  show  that  the  witness  Veatch  did  not  un- 
derstand  the   purport   of   certain   questions   asked 
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him  by  the  court,  which  were  intended  to  disclose 
how  the  representatives  of  the  insurance  compan- 
ies, from  the  reports  sent  in  by  Veatch  Realty 
Co.,  as  agents,  and  which  contained  the  description 
found  on  the  Sanborn  Fire  Map,  could  know 
whether  the  insurance  written  was  upon  the  entire 
plant  as  a  whole  or  upon  the  south  part  of  the 
building. 

Observing  this,  and  feeling  that  the  witness 
Veatch  did  not  understand  the  scope  of  the  ques- 
tions asked  by  the  court,  we  asked  him  the  ques- 
tion found  at  page  109,  and  the  witness  readily 
answered : 

"The  rate  book  would  indicate  that." 

Now  our  purpose  in  using  the  expression 
"Blanket  Policy"  was  to  call  to  the  attention  of 
the  witness  a  policy  that  covered  vinegar  while 
situated  in  any  part  of  the  plant,  and  we  used  the 
words  "Specific  Insurance"  in  that  question  in  tlie 
sense  of  insurance  upon  vinegar  in  the  "Vinegar 
Tanks",  and  the  witness  at  once  understood  what 
we  were  asking,  and  answered  as  to  his  under- 
standing of  the  matter. 

Then  it  appeared  that  his  Honor,  Judge  Diet- 
rich, did  not  understand  our  question,  and  the  wit- 
ness' answer,  and  he  asked  further  questions  of 
the  witness,  beginning  on  page  111,  and  at  page 
112  the  witness  Veatch  says: 

"Ju-ige   those   forms,   I   don't   knovv^  how  I 
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could  make  it  any  plainer  than  they  read  them- 
selves. ' ' 

Then  the  court  asks  another  question,  and  the 
witness  replies: 

"The  form  of  the  policy  reads,  'and  its  ad- 
ditions, communicating  or  in  contact  there- 
with. ' 

THE  COURT:  Isn't  that  true  also  of  the 
240  policy? 

A.  Yes,  sir,  the  only  way  they  could  get 
at  that  would  be  by  reference  to  their  rate 
hook,  that  says  line  3,  Tank  Sheds/' 

Witness  here  refers  to  the  reference  in  the  poli- 
cies written  on  vinegar  in  the  ''Vinegar  Tanks"  at 
the  2.45  rate. 

The  last  paragraph  of  the  brief  of  the  plaintiffs 
in  error  is  unwarranted,  either  as  a  statement  of 
fact  or  as  a  conclusion  of  fact  from  the  evidence 
adduced  upon  the  trial  of  the  cause. 

There  is  not  a  scintilla  of  evidence  to  show  that 
an}'  person  at  any  time  connected  with  these  tran- 
sactions of  insurance,  evidenced  by  the  two  poli- 
cies before  the  court,  ever  considered  the  premises 
of  Leo  Brothers  Company  manufacturing  plant  as 
comprising  tvv^o  buildings.  But  the  evidence  does 
show^,  without  any  contradiction,  that  every  person 
connected  with  the  making  of  the  Sanborn  Map, 
and  v/ith  the  fixing  of  specific  rates  upon  this  prop- 
erty, com_prising  the  manufacturing  plant  of  Leo 
Brothers  Company,  considered  it  but  one  building. 
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and  it  is  so  designated  on  the  Sanborn  Map.  It  is 
so  delineated  on  the  Sanborn  Map.  Its  physical 
connection  is  shown  conclusively  by  the  uncontra- 
dicted testimony  of  the  witness  Kimberling,  whose 
evidence  is  found  in  the  Transcript  of  Record  be- 
ginning on  page  115  and  ending  on  page  121,  and 
its  connection  by  a  common  use  is  shown  by  the 
uncontradicted  testimony  of  the  witness  Veatch 
throughout  the  entire  transcript. 

Then  again,  the  use  of  the  number  240  as  de- 
scriptive of  that  part  of  the  building  designated 
on  the  Sanborn  Map  as  "Vinegar  Tanks"  was 
never  knoAvn  to  or  used  by  any  of  the  agents  of  th(} 
plaintiffs  in  error,  other  than  by  the  witness 
Veatch,  who  used  it,  not  as  agent  of  the  companies, 
but  as  agent  of  the  insured  for  his  own  conven- 
ience, in  cancelling  insurance  written  on  the  vine- 
gar in  the  "vinegar  tanks"  at  the  special  rate  of 
2.45. 

The  intent  of  the  witness  Veatch  to  cover  vine- 
gar and  vinegar  stock  located  at  any  place  within 
the  building  in  which  is  located  the  plant  of  de- 
fendant in  error,  is  shown  repeatedly  and  con- 
clusively time  and  again  at  pages  86  to  92  inclu- 
sive of  the  transcript  of  the  record.  This  evidence 
of  his  intent,  and  understanding  of  the  scope  of 
the  policies  as  written  was  brought  out  by  the 
counsel  for  the  appellants  in  error  on  cross  ex- 
amination. There  is  no  evidence  that  any  other 
agent  or  representative  of  the  plaintiffs  in  error 
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had  any  other  understanding  than  that  these  poli- 
cies were  to  cover  vinegar  and  vinegar  stock  lo- 
cated in  any  part  of  the  building  upon  the  premises 
of  the  defendant  in  error. 

The  only  basis  that  counsel  have  for  making  this 
statement  is  the  mere  inference  that  the  represen- 
tatives of  the  plaintii^s  in  error  might  have  under- 
stood that  the  premises  of  the  defendant  in  error 
consisted  of  two  separate  and  distinct  buildings  and 
comprised  two  separate  and  distinct  risks. 

But  such  inferences  can  never  be  made  to  sub- 
serve the  primary  functions  of  evidence,  and  we 
respectfully  submit  that  there  is  not  a  scintilla  of 
evidence  in  this  record,  other  than  the  fact  that  a 
special  rate  of  2,45  was  made  upon  the  ''vinegar 
tanks"  and  contents  when  the  contracts  of  insur- 
ance were  limited  to  the  tanks  and  contents,  to 
support  the  contention  of  counsel  for  plaintiffs  in 
error. 

Taken  literally  the  policies  cover  vinegar  and 
vinegar  stock  in  any  and  every  part  of  the  build- 
ing in  the  manufacturing  plant  of  defendant  in 
error. 

It  was  the  understanding  of  Veatch  that  such 
was  the  effect  of  the  coverage  clauses  of  the  poli- 
cies, and  there  is  no  evidence  that  the  managing 
agents  of  the  appellants  in  error  ever  entertained 
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a  different  understanding. 

The  appellants  in  error  are  not  injured  because 
under  the  contention  of  counsel  the  insurance 
would  have  been  acceptable  if  it  had  been  written 
at  the  lesser  rate. 

We  therefore  most  respectfully  submit  that  the 
Judgment  should  be  affirmed. 

FRANK  L.  MOORE, 

For  Defendant  in  Error. 
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UNITED  STATES  OF  AMERICA. 

Eastern  District  of  Washington,  Southern  Division, 
United  States  District  Cburt. 

May  Term,  1922. 

Indictment. 

The  Grand  Jurors  of  the  United  States,  chosen, 
selected  and  sworn  in  and  for  the  iSouthern  Division 
of  ^  the  Eastern  District  of  Washington,  upon  their 
oaths  present: 

FIRiST  COUNT. 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand- Jurors  unknown,  late  of  the  County 
of  Yakima,  State  of  Washington,  heretofore,  to  wit : 
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on  or  about  the  tenth  day  of  April,  1922,  at  Top- 
penish,  in  the  Southern  Division  of  the  Eastern 
District  of  Washington,  and  within  the  jurisdiction 
of  this  Court,  did  then  and  there  violate  the  Act 
of  December  17,  1914,  entitled  "An  Act  to  provide 
for  the  registration  of,  with  Collectors  of  Internal 
Revenue,  and  to  impose  a  special  tax  upon  all  per- 
sons who  produce,  import,  manufacture,  compound, 
deal  in,  dispense,  sell,  distribute  or  give  away, 
opium  or  coca  leaves,  their  salts,  derivatives,  prepa- 
rations and  for  other  purposes,"  as  amended  Feb- 
ruary 25,  1919,  in  that  he  did  then  and  there  know- 
ingly, wilfully,  unlawfully  and  feloniously  purchase 
from  a  person  whose  name  is  to  the  Grand  Jurors 
unknown,  a  certain  derivative  of  coca  leaves,  to 
wit:  approximately  two  grains  of  cocaine,  which 
cocaine  was  not  then  and  there  in  the  original 
stamped  package,  nor  from  the  original  stamped 
package,  as  required  by  law;  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States. 
[1*] 

SECOND  COUNT. 

And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
as  aforesaid,  do  further  present : 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  County 
of  Yakima,  State  of  Washington,  heretofore,  to  wit : 
On  or  about  the  tenth  day  of  April,  1922,  at  Top- 
penish,  in  the  Southern  Division  of  the  Eastern 
District  of  Washington,  and  within  the  jurisdiction 


*Page-number    appearing    at    foot  ot  page  of  original  eertified  Tran- 
script of  Eecord. 
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of  this  Court,  did  then  and  there  violate  the  Act  of 
December  17,  1914,  entitled  "An  Act  to  provide 
for  the  registration  of,  with  Collectors  of  Internal 
Revenue,  and  to  impose  a  special  tax  upon  all  per- 
sons who  produce,  import,  manufacture,  compound, 
deal  in,  dispense,  sell,  distribute  or  give  away 
opium  or  coca  leaves,  their  salts,  derivatives,  prep- 
arations, and  for  other  purposes,"  as  amended  Feb- 
ruary 24,  1919,  in  that  being  a  person  required  to 
register  under  the  provisions  of  said  act,  he  did  then 
and  there  unlawfully,  wilfully  and  knowingly  have 
in  his  possession,  with  intent  to  sell,  a  certain 
derivative  of  coca  leaves,  to  wit:  approximately  two 
grains  of  cocaine,  without  having  registered  with 
the  Collector  of  Internal  Revenue  and  without 
having  paid  the  special  tax  as  required  by  said  act; 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  iStates. 

THIRD  COUNT. 

And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present: 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  County 
of  Yakima,  State  of  Washington,  heretofore,  to  wit : 
on  or  about  the  tenth  day  of  April,  1922,  at  Top- 
penish,  in  the  Southern  Division  of  the  Eastern 
District  of  Washington,  and  within  the  jurisdiction 
of  this  court,  did  then  and  there  violate  the  Act 
of  December  [2]  17,  1914,  entitled  ''An  Act  to 
provide  for  the  registration  of,  with  Collectors  of 
Internal  Revenue,  and  to  impose  a  special  tax  upon 
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all  persons  who  produce,  import,  manufacture,  com- 
poimd,  deal  in,  dispense,  sell,  distribute,  or  give 
away,  opium  or  coca  leaves  their  salts,  derivatives, 
preparations,  and  for  other  purposes,"  as  amended 
February  24,  1919,  in  that  he  did  then  and  there 
knowingly,  wilfully  and  unlawfully  sell,  barter,  ex- 
change, and  dispense  to  one  Jack  T.  Robertson,  a 
certain  derivative  of  coca  leaves,  to  wit:  approxi- 
mately two  grains  of  cocaine,  and  the  said  John 
McKune  did  then  and  there  sell,  barter,  exchange, 
and  dispense  the  aforesaid  drugs  without  and  not 
in  pursuance  of  a  written  order  of  the  person  to 
whom  such  article  was  sold,  bartered,  exchanged 
or  dispensed  on  a  foim  issued  in  blank  for 
that  purpose  by  the  Commissioner  of  Internal 
Revenue,  nor  upon  receipt  of  a  written  prescrip- 
tion, without  having  registered  with  the  Collector 
of  Internal  Revenue  and  without  having  paid  the 
special  tax  as  required  by  said  act;  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United 
States. 

FOURTH  COUNT. 

And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present: 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  County 
of  Yakima,  State  of  Washington,  heretofore,  to  wit: 
on  or  about  the  eleventh  day  of  April,  1922,  at  Top- 
penish,  in  the  Southern  Division  of  the  Eastern 
District  of  Washington,  and  within  the  jurisdiction 
of  this  Court  did  then  and  there  violate  the  Act  of 
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December  17,  1914,  entitled  "An  Act  to  provide 
for  the  registration  of,  with  Collectors  of  Internal 
Revenue,  and  to  impose  a  special  tax  upon  all 
persons  who  produce,  import,  manufacture,  [3] 
compound,  deal  in,  dispense,  sell,  distribute,  or  give 
away  opium  or  coca  leaves,  their  salts,  derivatives, 
preparations  and  for  other  purposes,"  as  amended 
February  24,  1919,  in  that  he  did  then  and  there 
knowingly,  wilfully,  unlawfully  and  feloniously 
purchase  from  a  person  whose  name  is  to  the  Grand 
Jurors  unknown,  a  certain  derivative  of  coca  leaves, 
to  wit:  approximately  two  grains  of  cocaine,  which 
cocaine  was  not  then  and  there  in  the  original 
stamped  package,  nor  from  the  original  stamped 
package,  as  required  by  law;  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States. 
FIFTH  COUNT. 

And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
as  aforesaid,  do  further  present: 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  County 
of  Yakima,  iState  of  Washington,  heretofore,  to  wit : 
On  or  about  the  eleventh  day  of  April,  1922,  at  Top- 
penish,  in  the  Southern  Division  of  the  Eastern 
District  of  Washington,  and  within  the  jurisdiction 
of  this  Court,  did  then  and  there  violate  the  Act  of 
December  17,  1914,  entitled  "An  Act  to  provide  for 
the  registration  of  with  Collectors  of  Internal  Reve- 
nue, and  to  impose  a  special  tax  upon  all  persons 
who  produce,  import,  manufacture,  compound,  deal 
in,  dispense,  sell,  distribute  or  give  away  opium  or 
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coca  leaves,  their  salts,  derivatives,  preparations, 
and  for  other  purposes,"  as  amended  February  24, 
1919,  in  that  being  a  person  required  to  register 
under  the  provisions  of  said  Act,  he  did  then  ana 
there  unlawfully,  wilfully  and  knowingly  have  in 
his  possession,  with  intent  to  sell,  a  certain  deriva- 
tive of  coca  leaves,  to  wit:  approximately  two 
grains  of  cocaine,  without  having  registered  with 
the  Collector  of  Internal  Revenue  and  without  hav- 
ing paid  the  special  [4]  tax  as  required  by  said 
act;  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States. 

.     SIXTH  COUNT. 

And  the  Grrand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present: 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  County 
of  Yakima,  State  of  Washington,  heretofore,  to  wit: 
on  or  about  the  eleventh  day  of  April,  1922,  at  Top- 
penish,  in  the  Southern  Division  of  the  Eastern 
District  of  Washington,  and  within  the  jurisdiction 
of  this  Court,  did  then  and  there  violate  the  Act 
of  December  17,  1914,  entitled  ''An  Act  to  provide 
for  the  registration  of,  with  Collectors  of  Internal 
Revenue,  and  to  impose  a  special  tax  upon  aU  per- 
sons who  produce,  import,  manufacture,  compound, 
deal  in,  dispense,  sell,  distribute,  or  give  away 
opium  or  coca  leaves,  their  salts,  derivatives,  prepara- 
tions, and  for  other  purposes,  "as  amended  February 
24,  1919,  in  that  he  did  then  and  there  knowingly, 
wilfully  and  unlawfully  sell,  barter,  exchange  and 
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dispense  to  one  Marjorie  Robertson  a  certain  de- 
rivative of  coca  leaves,  to  wit:  approximately  two 
grains  of  cocaine,  and  the  said  John  McKune  did 
then  and  there  sell,  barter,  exchange,  and  dispense 
the  aforesaid  drugs  without  and  not  in  pursuance 
of  a  written  order  of  the  person  to  whom  such 
article  was  sold,  bartered,  exchanged  or  dispensed 
on  a  form  issued  in  blank  for  that  purpose  by  the 
Commissioner  of  Internal  Revenue,  nor  upon  re- 
ceipt of  a  written  prescription,  without  having  reg- 
istered with  the  Collector  of  Internal  Revenue  and 
without  having  paid  the  special  tax  as  required 
by  said  act;  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  United  States.  [5] 
SEVENTH  COUNT. 
And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present : 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  County 
of  Yakima,  iState  of  Washington,  heretofore,  to  wit : 
on  or  about  the  twelfth  day  of  April,  1922,  at  Top- 
penish,  in  the  'Southern  Division  of  the  Eastern 
District  of  Washington,  and  within  the  jurisdiction 
of  this  Court,  did  then  and  there  violate  the  Act  of 
December  17,  1914,  entitled  ''An  act  to  provide  for 
the  registration  of,  with  Collectors  of  Internal 
Revenue,  and  to  impose  a  special  tax  upon  all  per- 
sons who  produce,  import,  manufacture,  compound, 
deal  in,  dispense,  sell,  distribute,  or  give  away 
opium  or  coca  leaves,  their  salts,  derivatives,  prepa- 
rations and  for  other  purposes,"  as  amended  Feb- 
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ruary  24,  1919,  in  that  tie  did  then  and  there  know- 
ingly, wilfully,  unlawfully  and  feloniously  purchase 
from  a  person  whose  name  is  to  the  Grrand  Jurors 
unknown,  a  certain  derivative  of  coca  leaves,  to 
wit:  approximately  two  grains  of  cocaine,  which 
cocaine  was  not  then  and  there  in  the  original 
stamped  package,  nor  from  the  original  stamped 
package,  as  required  by  law;  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States. 

EIG^HTH  COUNT. 

And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
as  aforesaid,  do  further  present:  i, 

That  JOHN  McKUNE,  whose  other  or  true  name  '' 
is  to  the  Grand  Jurors  unknown,  late  of  the  County 
of  Yakima,  State  of  Washington,  heretofore,  to 
wit:  on  or  about  the  twelfth  day  of  April,  1922, 
at  Toppenish,  in  the  Southern  Division  of  the  East-  n 
ern  District  of  Washington,  and  within  the  jurisdic- 
tion of  this  Court,  did  then  and  there  violate  the 
Act  of  December  [6]  17,  1914,  entitled  "An  act 
to  provide  for  the  registration  of  with  Collectors 
of  Internal  Eevenue,  and  to  impose  a  special  tax 
upon  all  persons  who  produce,  import,  manufacture, 
compound,  deal  in,  dispense,  sell,  distribute  or  give 
away  opium  or  coca  leaves,  their  salts,  derivatives, 
preparations,  and  for  other  purposes,"  as  amended 
February  24,  1919,  in  that  being  a  person  required 
to  register  under  the  provisions  of  said  act,  he 
did  then  and  there  unlawfully,  wilfully  and  know- 
ingly have  in  his  possession,  with  intent  to  sell,  a 
certain  derivative  of  coca  leaves,  to  wit:    approxi- 
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mately  two  grains  of  cocaine,  without  having  regis- 
tered with  the  Collector  of  Internal  Revenue  and 
without  having  paid  the  special  tax  as  required  by 
said  act;  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States. 

NINTH  COUNT. 
And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present: 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  County 
of  Yakima,  State  of  Washington,  heretofore,  to  wit: 
on  or  about  the  twelfth  day  of  April,  1922,  at  Top- 
penish,  in  the  iSouthern  Division  of  the  Eastern 
District  of  Washington,  and  within  the  jurisdiction 
of  this  Court,  did  then  and  there  violate  the  Act 
of  December  17,  1914,  entitled  "An  Act  to  provide 
for  the  registration  of,  with  Collectors  of  Internal 
Revenue,  and  to  impose  a  special  tax  upon  all  per- 
sons who  produce,  import,  manufacture,  compound, 
deal  in,  dispense,  sell,  distribute,  or  give  away 
opiiun  or  coca  leaves,  their  salts,  derivatives,  prepa- 
rations and  for  other  purposes,"  as  amended  Feb- 
ruary 24,  1919,  in  that  he  did  then  and  there  know- 
ingly, wilfully  and  unlawfully  sell,  barter,  exchange 
and  dispense  to  one  Jack  Robertson  a  certain  de- 
rivative of  coca  leaves,  to  wit:  approximately  [7] 
two  grains  of  cocaine,  and  the  said  John  McKune  did 
then  and  there  sell,  barter,  exchange,  and  dispense 
the  aforesaid  dings  without  and  not  in  pursuance  of  a 
written  order  of  the  person  to  whom  such  article  was 
sold,  bartered,  exchanged  or  dispensed  on  a  form 
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issued  in  blank  for  that  purpose  by  the  Commis- 
sioner of  Internal  Revenue,  nor  upon  receipt  of  a 
written  prescription,  without  having  registered 
with  the  Collector  of  Internal  Eevenue  and  without 
having  paid  the  special  tax  as  required  by  said  act; 
contrary  to  the  forai  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  States. 

TENTH  COUNT. 
And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present: 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  County 
of  Yakima,  State  of  Washington,  heretofore,  to  wit: 
on  or  about  the  thirteenth  day  of  April,  1922,  at 
Toppenish,  in  the  Southern  Division  of  the  Eastern 
District  of  Washington,  and  within  the  jurisdiction 
of  this  Court,  did  then  and  there  violate  the  Act  of 
December  17,  1914,  entitled  ''An  act  to  provide  for 
the    registration   of,   with   Collectors    of    Internal 
Revenue,  and  to  impose  a  special  tax  upon  all  per- 
sons who  produce,  import,  manufacture,  compound, 
deal  in,   dispense,   sell,   distribute,    or    give    away 
opium  or  coca  leaves,  their  salts,  derivatives,  prepa- 
rations and  for  other  purposes,"  as  amended  Feb- 
ruary 24,  1919,  in  that  he  did  then  and  there  know- 
ingly, wilfully,  unlawfully  and  feloniously  purchase 
from  a  person  whose  name  is  to  the  Grand  Jurors 
unknown,   a  certain   derivative   of  coca  leaves,   to 
wit:  approximately  three  grains  of  cocaine,  which 
cocaine   was   not   then   and   there   in   the   original 
stamped  package,  nor  from  the  original  stamped 
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package,  as  required  by  law;  [8]  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United 
States. 

ELEVENTH  COUNT. 
And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
as  aforesaid,  do  further  present: 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grrand  Jurors  unknown,  late  of  the  County 
of  Yakima,  State  of  Washington,  heretofore,  to  wit : 
on  or  about  the  thirteenth  day  of  April,  1922,  at 
Toppenish,  in  the  Southern  Division  of  the  Eastern 
District  of  Washington,  and  within  the  jurisdiction 
of  this  Court,  did  then  and  there  violate  the  Act  of 
December  17,  1914,  entitled  ''An  act  to  provide  for 
the  registration  of,  with  Collectors  of  Internal 
Revenue,  and  to  impose  a  special  tax  upon  all  per- 
sons who  produce,  import,  manufacture,  compound, 
deal  in,  dispense,  sell,  distribute  or  give  away 
opium  or  coca  leaves,  their  salts,  derivatives,  prepa- 
rations, and  for  other  purposes,"  as  amended  Feb- 
ruary 24,  1919,  in  that  being  a  person  required  to 
register  under  the  provisions  of  said  act,  he  did 
then  and  there  unlawfully,  wilfully  and  knowingly 
have  in  his  possession,  with  intent  to  sell,  a  certain 
derivative  of  coca  leaves,  to  wit:  approximately 
three  grains  of  cocaine,  without  having  registered 
with  the  Collector  of  Internal  Revenue  and  without 
having  paid  the  special  tax  as  required  b}^  said 
act;  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States. 
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TWELFTH  COUNT. 

And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present: 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  County 
of  Yakima,  State  of  Washington,  heretofore,  to  wit: 
on  or  about  the  thirteenth  [9]  day  of  April,  1922, 
at  Toppenish,  in  the  Southern  Division  of  the  East- 
ern District  of  Washington,  and  within  the  Juris- 
diction of  this  Court,  did  then  and  there  violate 
the  Act  of  Deceniber  17,  1914,  entitled  "An  act  to 
provide  for  the  registration  of,  with  Collectors  of 
Internal  Revenue,  and  to  impose  a  special  tax  upon 
all  persons  who  produce,  import,  manufacture,  com- 
pound, deal  in,  dispense,  sell,  distribute,  or  give 
away  opium  or  coca  leaves,  their  salts,  derivatives, 
preparations,  and  for  other  purposes,"  as  amended 
February  24,  1919,  in  that  he  did  then  and  there 
knowingly,  wilfully  and  unlawfully  sell,  barter,  ex- 
change, and  dispense  to  one  Marjorie  Robertson, 
a  certain  derivative  of  coca  leaves,  to  wit:  approxi- 
mately three  grains  of  cocaine,  and  the  said  John 
McKune  did  then  and  there  sell,  barter,  exchange, 
and  dispense  the  aforesaid  drugs  without  and  not 
in  pursuance  of  a  written  order  of  the  person  to 
whom  such  article  was  sold,  bartered,  exchanged 
or  dispensed  on  a  form  issued  in  blank  for  that 
purpose  by  the  Commissioner  of  Internal  Revenue, 
nor  upon  receipt  of  a  written  prescription  without 
having  registered  with  the  Collector  of  Internal 
Revenue  and  without  having  paid  the  special  tax 
as  required  by  said  act;  contrary  to  the  form  of  the 
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statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United  States. 
THIRTEENTH  COUNT. 
And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present: 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  County 
of  Yakima,  State  of  Washington,  heretofore,  to  wit: 
on  or  about  the  fourteenth  day  of  April,  1922,  at 
Toppenish,  in  the  Southern  Division  of  the  Eastern 
District  of  Washington,  and  within  the  jurisdiction 
of  this  Court,  did  then  and  there  violate  the  Act 
of  December  [10]  17,  1914,  entitled  "An  act  to 
provide  for  the  registration  of,  with  Collectors  of 
Internal  Revenue,  and  to  impose  a  special  tax  upon 
all  persons  who  produce,  import,  manufacture,  com- 
pound, deal  in,  dispense,  sell,  distribute,  or  give 
away  opium  or  coca  leaves,  their  salts,  derivatives, 
preparations  and  for  other  purposes,"  as  amended 
February  24,  1919,  in  that  he  did  then  and  there 
knowingly,  wilfully,  unlawfully  and  feloniously 
purchase  from  a  person  whose  name  is  to  the  Grand 
Jurors  unknown,  a  certain  derivative  of  coca  leaves, 
to  wit:  approximately  one  grain  of  cocaine,  which 
cocaine  was  not  then  and  there  in  the  original 
stamped  package,  nor  from  the  original  stamped 
package,  as  required  by  law;  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States. 
FOURTEENTH  COUNT. 

And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present: 
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That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  County 
of  Yakima,  State  of  Washington,  heretofore,  to  wit: 
on  or  about  the  fourteenth  day  of  April,  1922,  at 
Toppenish,  in  the  Southern  Division  of  the  Eastern 
District  of  Washington,  and  within  the  jurisdiction 
of  this  Coiu't,  did  then  and  there  violate  the  Act  of 
December  17,  1914,  entitled  ''An  act  to  provide  for 
the  registration  of,  with  Collectors  of  Internal 
Revenue,  and  to  impose  a  special  tax  upon  all  per- 
sons who  produce,  import,  manufacture,  compound, 
deal  in,  dispense,  sell,  distribute  or  give  away 
opium  or  coca  leaves,  their  salts,  derivatives,  prepa- 
rations, and  for  other  purposes,"  as  amended  Feb- 
ruary 24,  1919,  in  that  being  a  person  required  to 
register  under  the  provisions  of  said  act,  he  did 
then  and  there  unlawfully,  wilfully  and  knowingly 
have  in  his  possession  with  intent  to  sell,  a  certain 
derivative  of  coca  leaves,  to  wit:  approximately  one 
[11]  grain  of  cocaine,  without  having  registered 
with  the  Collector  of  Internal  Revenue  and  without 
having  paid  the  special  tax  as  required  by  said  act; 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  States. 

FIFTEENTH  COUNT. 

And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present: 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  county 
of  Yakima,  State  of  Washington,  heretofore,  to 
wit :  on  or  about  the  fourteenth  day  of  April,  1922. 
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at  Toppenish,  in  the  Southern  Division  of  the  East- 
ern District  of  Washington,  and  within  the  juris- 
diction of  this  Court,  did  then  and  there  violate  the 
Act  of  December  17,  1914,  entitled  "An  act  to  pro- 
vide for  the  registration  of,  with  Collectors  of  Inter- 
nal Revenue,  and  to  impose  a  special  tax  upon  all 
persons  who  produce,  import,  manufacture,  com- 
pound, deal  in,  dispense,  sell,  distribute,  or  give 
away  opium  or  coca  leaves,  their  salts,  derivatives, 
preparations,  and  for  other  purposes,"  as  amended 
February  24,  1919,  in  that  he  did  then  and  there 
knowingly,  wilfully  and  unlawfully  sell,  barter,  ex- 
change, and  dispense  to  one  Orville  Wright,  a  cer- 
tain derivative  of  coca  leaves,  to  wit :  approximately 
one  grain  of  cocaine,  and  the  said  John  McKune 
did  then  and  there  sell,  barter,  exchange,  and  dis- 
pense the  aforesaid  drugs  without  and  not  in  pur- 
suance of  a  written  order  of  the  person  to  whom 
such  article  was  sold,  bartered,  exchanged  or  dis- 
pensed on  a  form  issued  in  blank  for  that  purpose 
by  the  Commissioner  of  Internal  Revenue,  nor 
upon  receipt  of  a  written  prescription,  without  hav- 
ing registered  with  the  Collector  of  Internal  Reve- 
nue and  without  having  paid  the  special  tax  as  re- 
quired by  said  Act ;  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  [12]  of  the  United 
States. 

SIXTEENTH  COUNT. 
And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present : 
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That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  county  of 
Yakima,  State  of  Washington,  heretofore,  to  wit: 
on  or  about  the  fifteenth  day  of  April,  1922,  at  Top- 
penish,  in  the  Southern  Division  of  the  Eastern 
District  of  Washington,  and  within  the  jurisdiction 
of  this  Court,  did  then  and  there  violate  the  Act  of 
December  17,  1914,  entitled  "An  Act  to  provide  for 
the  registration  of,  with  Collectors  of  Internal  Eeve- 
nue,  and  to  impose  a  special  tax  upon  all  persons  who 
produce,  import,  manufacture,  compound,  deal  in, 
dispense,  sell,  distribute,  or  give  away  any  opium  or 
coca  leaves,  their  salts,  derivatives,  preparations  and 
for  other  purposes,"  as  amended  February  24,  1919, 
in  that  he  did  then  and  there  knowingly,  wilfully,  un- 
lawfully and  feloniously  purchase  from  a  person 
whose  name  is  to  the  Grand  Jurors  unknown,  a  cer- 
tain derivative  of  coca  leaves,  to  wit :  approximately 
two  grains  of  cocaine,  which  cocaine  was  not  then 
and  there  in  the  original  stamped  package,  nor 
from  the  original  stamped  package,  as  required  by 
law;  contrary  to  the  fomi  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States. 

SEVENTEENTH  COUNT. 

And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
as  aforesaid,  do  further  present : 

That  JOHN  McKUNE,  whose  other  or  true  name 
is  to  the  Grand  Jurors  unknown,  late  of  the  county 
of  Yakima,  State  of  Washington,  heretofore,  to  wit : 
on  or  about  the  fifteenth  day  of  April,  1922,  at  Top- 
penish,   in  the   Southern  Division   of  the   Eastern 
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District  of  Washington,  and  within  the  jurisdiction 
of  this  Court,  did  then  and  there  violate  the  Act  of 
December  [13]  17,  1914,  entitled  "An  act  to  pro- 
vide for  the  registration  of,  with  Collectors  of  In- 
ternal Eevenue,  and  to  impose  a  special  tax  upon  all 
persons  who  produce,  import,  manufacture,  com- 
pound, deal  in,  dispense,  sell,  distribute  or  give 
away  opiiun  or  ooca  leaves,  their  salts,  derivatives, 
preparations  and  for  other  purposes,"  as  amended 
February  24,  1919,  in  that  being  a  person  required 
to  register  under  the  provisions  of  said  Act,  he  did 
then  and  there  unlawfully,  wilfully  and  knowingly 
have  in  his  possession,  with  intent  to  sell,  a  certain 
derivative  of  coca  leaves,  to  wit :  approximately  two 
grains  of  cocaine,  without  having  registered  with  the 
Collector  of  Internal  Revenue  and  without  having 
paid  the  special  tax  as  required  by  said  Act;  con- 
trary to  the  form  of  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and  dignity  of 
the  United  States. 

EIGHTEENTH  COUNT. 
And  the  Grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present : 

That  JOHN  McKUNE,  whose  other  or  true 
name  is  to  the  Grand  Jurors  unknown,  late  of  the 
county  of  Yakima,  State  of  Washington,  heretofore, 
to  wit :  on  or  about  the  fifteenth  day  of  April,  1922, 
at  Toppenish,  in  the  Southern  Division  of  the  East- 
ern District  of  Washington,  and  within  the  jurisdic- 
tion of  this  Court,  did  then  and  there  violate  the 
Act  of  December  17,  1914,  entitled  "An  act  to  pro- 
vide for  the  registration  of,  with  Collector  of  Inter- 
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nal  Eevenue,  and  to  impose  a  special  tax  upon  all 
persons  who  produce,  import,  manufacture,  com- 
pound, deal  in,  dispense,  sell,  distribute,  or  give 
away  opium  or  coca  leaves,  their  salts,  derivatives, 
preparations,  and  for  other  purposes,"  as  amended 
February  24,  1919,  in  that  he  did  then  and  there 
knowingly,  wilfully  and  unlawfully  sell,  barter, 
exchange,  and  dispense  to  one  Jack  T.  Robertson,  a 
certain  derivative  of  coca  leaves,  to  wit:  [14]  ap- 
proximately two  grains  of  cocaine,  and  the  said  John 
McKune  did  then  and  there  sell,  barter,  exchange, 
and  dispense  the  aforesaid  drugs  without  and  not 
in  pursuance  of  a  written  order  of  the  person  to 
whom  such  article  was  sold,  bartered,  exchanged 
or  dispensed  on  a  form  issued  in  blank  for  that 
purpose  by  the  Commissioner  of  Internal  Revenue, 
nor  upon  receipt  of  a  written  prescription,  without 
having  registered  with  the  Collector  of  Internal 
Revenue  and  without  having  paid  the  special  tax 
as  required  hy  said  Act;  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States. 

FRANK  R.  JEFFREY, 
United  States  Attorney. 

Presented  to  the  Court  by  the  Foreman  of  the 
Grand  Jury,  in  open  court  in  the  presence  of  the 
grand  jury  and  filed  in  the  United  States  District 
Court. 

Sept.  6,  1922. 

ALAN  G.  PAINE, 
Clerk.     [15] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern  Divi- 
sion. 

Seventh  Day— May,  1923,  Term— May  18,  1923. 

Court  met  pursuant  to  adjournment. 
Present:  Hon.  J.  STANLEY  WEBSTER,  Judge; 
FEANK  R.  JEFFREY,  U.  S.  District  Attor- 
ney; H.  SYLVESTER  GARVIN,  Ast.  District 
Attorney;  A.  F.  KEES,  U.  S.  Marshal;  DA- 
VID HYATT,  Deputy  U.  S.  Marshal;  E. 
DARR,  Bailiff;  PATRICK  JORDAN,  Bailiff; 
ALAN  G.  PAINE,  Clerk. 

PROCEEDINGS : 

No.  1019. 

UNITED  STATES  OF  AMERICA 

vs. 

JOHN  McKUNE. 

FRANK  R.  JEFFREY. 
H.   SYLVESTER  GARVIN. 
THOMPSON  &  DAVIS. 
CHARLES  BOLIN. 

Record  of  Trial. 

The  defendant  John  McKune,  appearing  in  per- 
son, was  arraigned  at  the  bar  of  this  court,  and 
being  asked  whether  his  true  name  is  as  it  is  writ- 
ten in  the  indictment  now  on  file  against  him,  an- 
swered that  it  is  as  alleged;  and  having  further 
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waived   the   reading   of   said   indictment,   for   plea 

thereto  says  he  is  not  guilty  in  manner  and  form  as 

charged  therein. 
********* 

J.  STANLEY  WEBSTER, 

Judge.     [16] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern  Divi- 
sion. 

No.  1019. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 
JOHN  McKUNE, 

Defendant. 

Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  the 
defendant  Guilty  as  to  First  Count;  Guilty  as  to 
Second  Count;  Guilty  as  to  Third  Count;  Guilty  as 
to  Fourth  Count;  Guilty  as  to  Fifth  Count;  Guilty 
as  to  Sixth  Count;  Guilty  as  to  Seventh  Count; 
Guilty  as  to  Eighth  Count;  Guilty  as  to  Ninth 
Count;  Not  Guilty  as  to  Tenth  Count;  Not  Guilty 
as  to  Eleventh  Count;  Not  Guilty  as  to  Twelfth 
Count;  Guilty  as  to  Thirteenth  Count;  Guilty  as  to 
Fourteenth  Count;  Guilty  as  to  Fifteenth  Count; 
Guilty  as  to  Sixteenth  Count;  Guilty  as  to  Seven- 
teenth Count;  Guilty  as  to  Eighteenth  Count,  as 
charged  in  the  indictment. 

W.  A.  MAY, 
Foreman. 
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Filed  May  19th,  1923.    Alan  G.  Paine,  Clerk.     By 
Edward  E.  Cleaver,  Deputy.     [17] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern  Divi- 
sion. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOHN  McKUNE, 

Defendant. 

Motion  for  New  Trial. 

Comes  now  the  defendant  and  moves  the  Court 
that  an  order  be  made  herein  granting  defendant  a 
new  trial  herein,  for  the  following  reasons,  to  wit : 

I. 
That  the  verdict  herein  was  against  the  evidence, 
and  against  the  weight  of  the  evidence. 

II. 
Error  of  law  occurring  at  the  trial,  and  excepted 
to  by  the  defendant. 

III. 
That  the  verdict  is  contrary  to  law  and  evidence. 

IV. 
That  the  verdict  is  against  the  evidence  and  the 
weight  of  the  evidence  upon  counts  1,  2,  3,  4,  5,  6, 
7,  8,  9,  and  16,  17  and  18. 

V. 
Newly  discovered  evidence  material  for  defend- 
ant, which  he  could  not  have  discovered  with  reason- 
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able  diligence  and  produced  at  the  trial,  material  for 
the  defendant. 

THOMPSON  &  DAVIS  and 

CHAS.  F.  BOLIN, 

Attorneys  for  Defendant. 

Service  accepted  and  copy  received  this  21st  day 
of  May,  1923. 

FEANK   R.  JEFFREY, 

Atty.  for  Ptf. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  May  21,  1923.  Alan  O, 
Paine,  Clerk.     [18] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern  Divi- 
sion. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

JOHN  McKUNE, 

Defendant. 

Motion  in  Arrest  of  Judgment. 

Comes  now  the  defendant  and  moves  the  Court 
for  an  arrest  of  judgment  herein  for  the  following 
reasons,  to  wit: 

I. 

That  the  indictment  herein  does  not  state  facts 
sufficient  to  constitute  a  crime. 
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II. 

That  the  indictment  herein  is  duplicitous. 

THOMPSON  &  DAVIS, 
Attorneys  for  Defendant. 
Service  accepted  and  copy  received  this  21st  day 
of  May,  1923. 

FRANK  E.  JEFFREY, 

Atty.  for  Ptf. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  May  21,  1923.  Alan  G. 
Paine,  Clerk.     [19] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern  Divi- 
sion. 

Ninth  Day— May,  1923,  Term— May  21st,  1923. 
Court  met  pursuant  to  adjournment  at  10  A.  M. 
Present:  Honorable  J.  STANLEY  WEBSTER, 
Judge  Presiding;  FRANK  R.  JEFFREY, 
U.  S.  District  Attorney;  ALAN  G.  PAINE 
Clerk;  D.  L.  HYATT,  Crier;  E.  DARR  and 
PAT  JORDAN,  Bailiffs. 

PROCEEDINGS : 

No.  1019. 
UNITED  STATES  OF  AMERICA, 


vs. 
JOHN  McKUNE, 


Plaintiff, 


Defendant. 
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Record  Third  Day  of  Trial. 

And  now,  on  this  21st  day  of  May,  A.  D.  1923,  the 
above-entitled  cause  came  regularly  for  trial,  defend- 
ant John  McKune,  appearing  in  person,  and  with 
his  counsel  Messrs.  Thompson  and  Davis,  and  moves 
the  Court  for  a  new  trial,  and  the  plaintiff  United 
States  of  America  appearing  by  F.  E.  Jeffrey, 
United  States  Attorney,  and  H.  Sylvester  Garvin, 
Asst.  United  States  Attorney,  in  opposition  thereto, 
and  after  argument  of  counsel,  and  the  Court  being 
fully  advised  in  the  matter,  the  said  motion  for  new 
trial  was  by  the  Court  denied. 

WHEREUPON,  the  defendant  John  McKune 
appearing  in  person,  and  with  his  counsel  Messrs. 
Thompson  &  Davis,  and  moves  the  Court  in  arrest 
of  judgment  on  the  verdict  of  the  jury,  the  plaintiff 
United  States  of  America,  appearing  by  F.  E.  Jef- 
frey, United  States  Attorney,  and  H.  Sylvester 
Garvin,  Asst.  United  States  Attorney,  in  opposition 
thereto,  and  after  argument  of  counsel,  and  the 
Court  being  advised  in  the  matter,  the  said  motion 
in  arrest  of  judgment  was  by  the  Court  denied. 

J.  STANLEY  WEBSTEE, 
Judge.     [20] 

Thereupon  counsel  for  the  defendant  excepted  to 
the  denial  of  said  motion  by  the  Court,  which  excep- 
tions were  allowed.     [21] 
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In  the  District  Court  of  the  IJnited  States  for  the 
Eastern  District  of  Washington,  Southern  Divi- 
sion. 

No.  1019. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOHN  McKUNE, 

Defendant. 

Sentence  of  Defendant  John  McKune. 

Now  on  this  21st  day  of  May,  A.  D.  1923,  the 
above-named  defendant  John  McKune,  appearing 
in  his  own  proper  person  for  sentence,  and  being 
informed  by  the  Court  of  his  conviction  therein  of 
record  upon  the  verdict  of  the  jury,  and  being 
asked  by  the  Court  if  he  has  any  legal  cause  to 
show,  why  the  judgment  of  the  Court  should  not 
now  be  pronounced  in  his  case,  he  nothing  says,  save 
as  he  already  has  said. 

WHEREFORE,  it  is  by  the  Court  ORDERED 
and  ADJUDGED,  that  John  McKune,  the  said  de- 
fendant now  before  the  Court  be  confined  in  the 
United  States  Penitentiary  at  Leavenworth,  Kan- 
sas, for  a  period  of  Five  (5)  years,  without  costs 
of  prosecution,  and  the  said  defendant  is  now  com- 
mitted to  the  custody  of  the  Marshal  of  the  United 
States  to  carry  this  sentence  into  execution. 

J.  STANLEY  WEBSTER, 
Judge.     [22] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern  Divi- 
sion. 

No.  1019. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOHN  McKUNE, 

Defendant. 

Petition  for  Writ  of  Error. 

To  the  Hon.  J.  STANLEY  WEBSTER,  Judge  of 
Said  Court : 

And  now  comes  John  McKune  and  respectfully 
shows  that  on  the  19th  day  of  May,  1923,  a  jury 
duly  empanelled  herein  found  your  petitioner 
guilty  of  violating  the  Act  of  December  17,  1914,  as 
amended  February  24,  1919  (Harrison  Narcotic 
Act),  upon  which  verdict  final  Judgment  was  en- 
tered against  said  petitioner  on  the  21st  day  of  May, 
1923. 

Your  petitioner  feeling  aggrieved  by  said  verdict 
and  judgment,  in  which  judgment  and  proceedings 
had  prior  thereto  certain  errors  were  committed  to 
the  prejudice  of  the  said  defendant,  all  of  which 
will  more  fully  appear  from  the  assignments  of  er- 
rors and  bill  of  particulars  filed  herein,  petitions 
this  Honorable  Court  for  an  order  allowing  him  to 
prosecute  a  writ  of  error  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  under 
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the  rules  and  laws  of  the  United  States  in  such  case 
made  and  provided. 

WHEREFORE  defendant  prays  that  a  writ  of 
error  may  issue  in  this  behalf  out  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit for  the  correction  ot  the  errors  so  complained 
of,  and  that  a  transcript  of  the  records,  proceedings 
and  papers  in  this  cause  duly  authenticated  may  be 
sent  to  the  Circuit  Court  of  Appeals,  aforesaid. 
[23] 

AND  SAID  PETITIONER  FURTHER 
PRAYiS  that  an  order  be  made  approving  the  bond 
of  your  petitioner  furnished  staying  all  further  pro- 
ceedings herein  until  the  determination  of  said  writ 
of  error  by  said  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  District. 

JOHN  McKUNE, 

Petitioner. 
WILLIAM  M.  THOMPSON, 
P.  V.  DAVIS, 
CHARLES  F.  BOLIN, 

Attorneys  for  Petitioner. 
Receipt  of  copy  of  the  foregoing  petition  admitted 
this  2d  day  of  June,  1923. 

FRANK  R.  JEFFREY, 
United  States  District  Attorney. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  June  30,  1923.  Alan  G. 
Paine,  Clerk.  By  Edward  E.  Cleaver,  Deputy. 
[24] 
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In  the  United  States  District  Court  for  the  Eastern 
District  of  Washington,  Southern  Division. 

File  No.  1019. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOHN  McKUNE, 

Defendant. 

Assignment  of  Errors. 

And  now  comes  the  defendant,  John  McKune, 
and  in  connection  with  his  petition  for  a  writ  of 
error  in  this  cause  makes  the  following  assignment 
of  errors  which  he  alleges  occurred  upon  the  trial 
hereof,  and  on  his  motion  for  new  trial,  and  upon 
which  he  relies  to  reverse  the  judgment  entered 
herein  as  appears  of  record. 

I. 

The  Court  erred  in  overruling  the  motion  of  de- 
fendant for  a  directed  verdict  of  not  guilty  inter- 
posed by  defendant  based  upon  the  ground  that 
any  alleged  offenses  that  had  been  attempted  to  be 
proven  were  shown  conclusively  and  affirmatively 
to  have  been  established  by  evidence  secured  ille- 
gally in  that  the  same  was  not  procured  by  the 
Government  of  the  United  States,  but  by  private 
parties  who  called  themselves  ''private  investiga- 
tors" who  with  the  purpose  of  inducing  and  entrap- 
ping the  defendant  to  commit  a  crime  did  induce 
him  to  commit  a  crime,  to  wit,  the  crime  of  selling 
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prohibited  narcotics  to  such  "private  investiga- 
tors," and  indirectly  and  (by  operation  of  law,  the 
crimes  of  purchasing  and  having  in  his  possession 
such  prohibited  narcotics  without  having  complied 
with  the  Federal  Acts  in  relation  thereto,  all  as 
charged  in  the  different  counts  in  the  indictment. 

IT. 
Error  of  the  Court  in  sustaining  an  objection  of 
the  Government  to  an  offer  by  the  defendant  to 
prove  by  Mrs.  Amy  Luloff,  a  witness  for  defendant, 
acts  of  prostitution,  or  acts  [25]  from  which 
prostitution  could  be  reasonably  inferred  on  the 
part  of  Mrs.  Jack  Robertson,  one  of  the  main  wit- 
nesses for  the  Grovernment,  who  had  testified  on 
cross-examination  in  answer  to  an  interrogatory  of 
defendant  as  to  whether  she  had  ever  been  a  prosti- 
tute that  she  had  not. 

in. 

Error  of  the  Court  in  overruling  defendant's  mo- 
tion for  a  new  trial  predicated  upon  errors  of  law 
embodied  in  assignments  of  error  I  and  II  herein. 

WHEREFORE  the  defendant    prays    that    the 
judgment  of  said  Court  be  reversed  and  this  cause 
be  remanded  to  said  District  Court  and  such  direc- 
tions be  given  that  the  alleged  errors  may  be  cor- 
rected and  law  and  justice  done  in  the  matter. 
WILLIAM  M.  THOMPSON, 
P.  V.  DAVIS  and 
CHAS  H.  BOLIN, 

Attorneys  for  Defendant. 
Received  copy  July  2d,  1923. 

FRANK  R.  JEFFREY, 
United  States  District  Attorney. 
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Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington.  June  30,  1923.  Alan  Gr.  Paine, 
Clerk.     By  Edward  E.  Cleaver,  Deputy.     [26] 


In  the  District  Court  of  the  United  States  in  and 
for  the  Eastern  District  of  Washington,  South- 
ern Division. 

File  No.  1019. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOHN  McKUNE, 

Defendant. 

Order  Allowing  Writ  of  Error. 

And  now  on  this  2d  day  of  July,  1923,  came  the 
defendant  John  McKune,  by  his  attorneys  and  file 
herein  and  presented  to  the  Court  his  petition  pray- 
ing for  the  allowance  of  a  writ  of  error  intended  to 
be  urged  by  him,  praying  also  that  a  transcript 
of  the  records  and  proceedings  and  papers  upon 
which  the  judgment  was  rendered,  duly  authenti- 
cated, may  be  sent  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that 
such  order  and  further  proceedings  may  be  had  as 
may  be  proper  in  the  premises,  and  that  an  order 
may  be  made  fixing  the  bond  to  stay  all  further 
proceedings  and  bail  of  defendant  until  the  deter- 
mination of  said  writ  of  error  by  said  Circuit  Court 
of  Appeals. 
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NOW,  THEREFORE,  on  consideration  of  said 
petition  and  being  fully  advised  in  the  premises, 
the  Court  does  hereby  allow  said  writ  of  errors, 
and 

IT  IS  HEREBY  ORDERED  that  the  defendant 
John  McKune  may  supersede  and  stay  said  judg- 
ment by  filing  a  bond  conditioned  as  by  law  pro- 
vided in  the  sum  of  Seven  Thousand  Five  Hundred 
Dollars  for  his  appearance  whenever  required  ac- 
cording to  the  conditions  of  his  said  bond.  Upon 
filing  and  approval  in  said  siun  all  further  proceed- 
ings are  hereby  suspended  herein  until  the  final 
determination  of  said  writ  of  error  by  said  Circuit 
Court  of  Appeals,  and  that  said  defendant  John 
McKune  shall  be  released  from  custody  pending 
the  hearing  and  final  determination  of  said  writ 
of  error  upon  filing  and  approval  of  such  bond. 

J.  STANLEY  WEBSTER, 

Judge. 

Filed  in  the  U.  S.  Dist.  Court,  Eastern  District 
Court.  July  3,  1923.  Alan  O.  Paine,  Clerk.  By 
Edward  E.  Cleaver,  Deputy.     [27] 


In  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington,  Southern 
Division. 

No.  1019. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOHN  McKUNE, 

Defendant. 
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Citation  (Copy). 

To  the  United  States  of  America  and  to  the  Hon. 
F.   A.   JEFFREY,   District  Attorney   for   the 
Eastern  District  of  Washington,  Southern  Di- 
vision, GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  session  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  be  held 
in  the  City  of  San  Fl"ancisco,  State  of  California, 
within  thirty  days  from  the  date  hereof,  pursuant 
to  a  writ  of  error  filed  in  the  Clerk's  office  of  the 
United  States  District  Court,  for  the  Eastern  Dis- 
trict  of  Washington,   Southern   Division,   wherein 
John  McKune  is  plaintiff  in  error,  and  you  are  the 
defendant  in  error,  to  show  cause,  if  any  there  be, 
why   the  judgment  rendered  against  the  plaintiff 
in  error,  as  in  the  said  writ  of  error,  should  not  be 
corrected  and  why  speedy  justice  should  not  be 
done  to  the  parties  in  that  behalf. 

Dated  this  2d  day  of  July,  A.  D.  1923,  at . 

J.  STANLEY  WEBSTER, 
United  States  District  Judge. 
Receipt  of  copy  of  the  foregoing  Citation  ad- 
mitted this  2d  day  of  July,  1923. 

FRANK  R.  JEFFREY, 
United  States  District  Attorney. 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington.  July  3,  1923.  Alan  G.  Paine, 
Clerk.     By  Edward  E.  Cleaver,  Deputy.     [28] 
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In  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington,  Southern 
Division. 

No.  1019 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOHN  McKUNE, 

Defendant. 

Citation   ( Original) . 

To  the  United  States  of  America  and  to  the  Hon. 
P.   R.   JEF^FREY,   District   Attorney   for   the 
Eastern  District  of  Washington,  Southern  Di- 
vision, OREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  session  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  be  held 
in. the  City  of  iSan  Francisco,  State  of  California, 
within  thirty  days  from  the  date  hereof,  pursuant 
to  a  writ  of  error  filed  in  the  Clerk's  office  of  the 
United  States  District  Court,  for  the  Eastern  Dis- 
trict of  Washington,   Southern   Division,   wherein 
John  McKune  is  plaintiff  in  error,  and  you  are  the 
defendant  in  error,  to  show  cause,  if  any  there  be, 
why  the  judgment  rendered  against  the  plaintiff  in 
error,  as  in  the  said  writ  of  error,  should  not  be  cor- 
rected and  why  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 


34  John  McKune  vs. 

Dated  this  2d  day  of  July,  A.  D.  1923,  at  . 

[Seal]  J.   STANLEY  WEBSTER, 

United  States  District  Judge. 
Receipt  of  copy  of  the  foregoing   Citation  ad- 
mitted this  2d  day  of  July,  1923. 

FRANK  R.  JEFFREY, 
United  States  District  Attorney.     [29] 

[Endorsed] :  In  the  United  States  District  Court 
for  the  Eastern  District  of  Washington,  Southern 
Division.  United  States  of  America,  Plaintiff,  vs. 
John  McKune,  Defendant.  Citation.  Filed  in  the 
U.  S.  District  Court,  Eastern  Dist.  of  Washington. 
Jul.  3,  1923.  Alan  O.  Paine,  Clerk.  By  Edward 
E.  Cleaver,  Deputy. 

Ent.  in  G.  0.  B.,  Vol.  2,  page  470.     [30] 


In  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington,  Southern 
Division. 

No.  1019. 

UNITED  STATES  OF  AMERICA, 

Plaintiff,  | 

vs. 

JOHN  McKUNE, 

Defendant. 

Writ  of  Error  (Copy). 

The  President  of  the  United  States  of  America,  to 
the    Honorable     J.     STANLEY     WEBSTER, 
Judge  of  the  Above  Court,  GREETINO: 
Because  of  the  records  and  proceedings,  as  also 
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in  the  rendition  of  the  judgment,  of  a  cause  which 
is  in  the  said  District  Court  before  you  between  the 
United  States  of  America  as  plaintiff  and  John 
McKune  as  defendant,  a  manifest  error  hath  hap- 
pened to  the  great  damage  of  the  said  defendant, 
as  by  his  complaint  appears,  we  being  willing  that 
error,  if  any  hath  been,  shall  be  duly  corrected  and 
full  and  speedy  justice  done  to  the  party  aforesaid 
in  this  behalf,  to  command  if  judgment  be  given 
therein,  that  under  your  seal,  distinctly  and  openly, 
you  send  the  record  and  proceedings  aforesaid 
being  inspected,  the  said  Circuit  Court  of  Appeals 
may  cause  further  to  be  done  therein  to  correct  the 
errors,  what  of  right  and  according  to  the  laws  and 
customs  of  the  United  States  should  be  done. 

WITNESS  the  Honorable  WILLIAM  HOWARD 
TAFT,  Chief  Justice  of  the  United  States  of  Amer- 
ica, this  3d  day  of  July,  1923. 

[Seal]  ALAN  G.  PAINE, 

Clerk  of  the  said  United  States  District  Court. 

By  Edward  E.  Cleaver, 

Deputy  Clerk. 

Service  accepted  and  copy  received  of  foregoing 
writ  of  error  this  2d  day  of  July,  1923. 

FRANK  R.  JEFFREY, 
U.  S.  Dist.  Attorney. 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington.  July  3,  1923.  Alan  G.  Paine, 
Clerk.     By  Edward  E.  Cleaver,  Deputy.     [31] 
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In  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington,  Southern 
Division. 

No.  1019. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOHN  McKUNE, 

Defendant. 

Writ  of  Error  (Original). 

The  President  of  the  United  States  of  America,  to 
the  Honorable  J.  STANLEY  WEBSTER, 
Judge  of  the  Above  Court,  GREETINO: 
Because  of  the  records  and  proceedings,  as  also 
in  the  rendition  of  the  judgment,  of  a  cause  which 
is  in  the  said  District  Court  before  you  between 
the  United  States  of  America  as  plaintiff  and  John 
McKune  as  defendant,  a  manifest  error  hath  hap- 
pened to  the  great  damage  of  the  said  defendant, 
as  by  his  complaint  appears,  we  being  willing  that 
error,  if  any  hath  been,  shall  be  duly  corrected 
and  full  and  speedy  justice  done  to  the  party  afore- 
said in  this  behalf,  to  command  if  judgment  be 
given  therein,  that  under  your  seal,  distinctly  and 
openly,  you  send  the  record  and  proceedings  afore- 
said being  inspected,  the  said  Circuit  Court  of  Ap- 
peals may  cause  further  to  be  done  therein  to  cor- 
rect the  errors,  what  of  right,  and  according  to  the 
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laws  and  customs  of  the  United  iStates  should  be 
done. 

WITNESSi  the  Honorable  WILLIAM  HOWARD 
TAF'T,  Chief  Justice  of  the  United  States  of  Amer- 
ica, this  3d  day  of  July,  1923. 

[Seal]  ALAN  O.  PAINE, 

Clerk  of  the  said  United  States  District  Court. 

B'y  Edward  E.  Cleaver, 
Deputy  Clerk.     [32] 

[Endorsed] :  In  the  United  States  District  Court 
for  the  Eastern  District  of  Washington,  Southern 
Division.  United  States  of  America,  Plaintiff,  vs. 
John  McKune,  Defendant.  Writ  of  Error.  Filed 
in  the  U.  S.  District  Court,  Eastern  Dist.  of  Wash- 
ington. Jul.  3,  1923.  Alan  O.  Paine,  Clerk.  By 
Edward  E.  Cleaver,  Deputy. 

Ent.  in  G.  0.  B.,  Vol.  2,  page  470.     [33] 


In  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington,  Southern 
Division. 

No.  . 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOHN  McKUNE, 

Defendant. 

Bill  of  Exceptions. 
BE  IT  REMEMBERED,  that  on  the  18th  day  of 
May,  1923,  this  cause  came  on  to  be  heard  before 
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the  Honorable  J.  Stanley  Webster,  Judge  of  said 
court,  and  a  jury  therein  duly  impaneled  and  sworn 
to  try  said  cause;  and  the  United  States  to  main- 
tain the  issues  on  its  part  called  certain  witnesses, 
who,  being  first  duly  sworn,  testified  as  follows: 
[34] 

Testimony  of  Jack  T.  Robertson,  for  the  G-ovem- 

ment. 

JACK  T.  ROBERTSON,  having  been  first  duly 
sworn  as  a  witness  on  behalf  of  the  Government, 
testified  in  substance  as  follows: 

That  he  was  a  special  deputy  sheriff  of  Walla 
Walla  County,  Washington.  That  he  went  to  a 
place  owned  by  defendant  in  Toppenish,  Washing- 
ton, at  about  four  o'clock  in  the  afternoon  of  April 
10th,  1922,  and  asked  defendant  if  I  could  get  some 
cocaine,  and  defendant  said  he  guessed  I  could. 
We  were  just  inside  the  front  •  door,  and  said, 
"Wait  a  moment,  just  a  second  or  two,"  and 
stepped  into  a  back  room.  He  said,  "How  much 
do  you  want?"  and  I  said,  "A  quarter."  I  stayed 
there  about  five  minutes  and  he  came  back  and 
gave  me  (identification  #1,  afterwards  Exhibit 
#1)  and  I  gave  him  a  five  dollar  bill. 

Met  him  again  at  his  home  in  Toppenish,  alone, 
between  three  and  five  o'clock  P.  M.,  April  12th, 
and  purchased  (identification  #2,  afterwards  Ex- 
hibit #2),  for  which  I  paid  five  dollars. 

Again  on  April  15th,  1922,  between  10:00  and 
11:00  o'clock  in  the  morning  I  purchased  two  bin- 
dies  of  cocaine  from  him  for  two  dollars. 
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(Testimony  of  Jack  T.  Robertson.) 

On  cross-examination  he  said  he  was  a  special 
investigator,  and  in  answer  to  a  question  as  to  his 
definition  of  a  special  investigator  he  said,  ''I  sup- 
pose it  is  what  you  would  call  a  'stool-pigeon.'  " 
That  the  duties  of  such  special  investigator  are  to 
catch  dope  peddlers  and  bootleggers.  He  also  tes- 
tified that  at  the  times  testified  to  when  he  made 
the  purchases  from  defendant  he  was  not  in  the 
employ  of  the  United  States  Government. 

Also  the  following  occurred  in  his  cross-exami- 
nation : 

Q.  (Mr.  THOMPSON.)  You,  as  I  understand 
your  testimony,  prior  to  April  tenth,  went  down 
there — of  course  you  knew  John  was  selling  dope 
when  you  went  down  there,  you  knew  that,  did 
you?        A.  Yes,  sir. 

Q.  You  went,  and  as  I  imderstand  on  the  first 
occasion,  on  the  tenth,  had  a  conversation  with  him 
and  asked  him  if  he  could  [35]  get  you  some 
cocaine;   that   is   right,   isn't   iti 

A.  That  is  right;  yes. 

Q.  And  you  asked  him,  induced  him  to  go  and 
get  you  some  cocaine? 

Mr.  GrARVIN,  Assistant  U.  S.  Attorney.— I  ob- 
ject to  that. 

The  COURT. — Let  him  state  what  happened. 

Q.  You  asked  him  to  go  and  get  you  some  co- 
caine?       A.  I  did,  sir. 

Q.  I  don't  think  you  finished  answering  the  other 
question  I  asked  you,  and  that  was,  after  this  con- 
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(Testimony  of  Jack  T.  Robertson.) 
versation  when  you  say  that  yon  went  down  there, 
you  went  back  and  paid  him  five  dollars,  was  it? 

A.  Yes. 

Q.  To  get  some  cocaine?        A.  Yes. 

Q.  You  went  back  for  the  purpose  of  his  doing 
that,  didn't  you? 

A.  I  went  back  to  get  it,  yes. 

Q.  You  went  back  for  the  purpose  of  having  him 

make  that  sale?        A.  Certainly,  I  did. 

*  ********  * 

Q.  Where  did  you  see  him  the  first  time? 
A.  At  his  house. 

Q.  What  were  you  doing  at  his  house? 
A.  I  went  there  to  see  him  for  the  purpose  of 
getting  cocaine  from  him  on  the  second  occasion. 
Q.  That  is  the  purpose  you  went  for,  to  get  him 

to  make  a  sale  of  cocaine  to  you?        A.  Yes,  sir. 

*  ********  * 

Q.  What  did  you  say  to  him? 

A.  I  asked  him  if  I  could  connect  again;  that  is 
about  all  the  words  I  had. 

Q.  When  you  went  down  there  you  went  down 
with  the  purpose  and  [36]  intention  of  buying 
this  cocaine  from  him?        A.  I  did,  sir. 

Q.  And  you  gave  him  the  money?        A.  I  did. 

Q.  And  he  gave  you  the  cocaine?        A.  Yes. 

This  witness  was  further  asked  on  cross-ex- 
amination if  shortly  prior  to  the  arrest  of  defend- 
ant and  about  April  10th,  1922,  he  did  not  have 
a    conversation    with    Frank    Bwenson,    formerly 
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(Testimony  of  Jack  T.  Robertson.) 
a  police  sergeant  of  the  city  of  Yakima,  Washing- 
ton, in  the  city  of  Yakima,  Washington,  in  relation 
to  the  defendant  John  McKune,  in  which  he  stated 
to  said  Swenson  that  he  was  going  to  ''get"  John 
McCune,  and  if  he  couldn't  get  him  one  way  he 
would  get  him  another,  to  which  question  the  said 
witness  answered  "no." 

Testimony  of  Mrs.  J.  T.  Robertson,  for  the  G-overn- 

ment. 

Mrs.  J.  T.  ROBERTSON  was  then  duly  sworn  as 
a  witness  on  behalf  of  the  Government  and  in  sub- 
stance testified  as  follows: 

That  she  visited  the  place  of  the  defendant  in 
Toppenish  on  April  11th,  1922.  That  she  went 
down  there  with  the  intent  of  buying  some  nar- 
cotics from  defendant,  and  asked  him  if  he  knew 
of  a  certain  woman,  he  said,  yes,  he  did,  and  I 
said,  "She  told  me  if  I  ever  came  to  this  town  and 
needed  anything  I  could  go  to  you";  he  said  he 
knew  her;  he  said,  "You  w^ait  a  little  while,  the 
party  is  not  in  just  now";  so  I  sat  there  and  waited 
in  his  bedroom;  when  I  first  went  in  I  took  a  room 
just  across  the  hall  from  his  bedroom;  then  he  had 
me  to  go  in  his  bedroom  and  sit  down,  and  we  sat 
there  and  talked  about  this  woman.  I  told  him 
what  I  wanted.  He  said,  "Wait  just  a  moment," 
I  waited  there  five  or  ten  minutes.  He  said  the 
party  who  sold  it  wasn't  there  but  for  me  to  sit 
down  and  wait  awhile.  T  waited  between  35  and 
40  minutes,  I  expect.     Pretty  soon  he  came  in  and 
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(Testimony  of  Mrs.  J.  T.  Robertson.) 
handed  me   this  bindle    (Identification   #4,    after- 
wards exhibit  #4)  and  I  handed  him  the  money,  a 
five-dollar  bill.     [37] 

On  cross-examination  by  Mr.  Thompson  this  wit- 
ness testified  that  she  was  twenty-two  years  of  age, 
wa§  the  wife  of  Jack  Eobertson,  who  had  just  pre- 
ceded her  on  the  stand,  having  married  him  March 
2d,  1922.  That  she  was  in  the  city  of  Yakima, 
Washington,  prior  to  this  date  and  in  the  month  of 
February,  1922.  That  she  had  roomed  at  various 
rooming-houses,  including  the  Empire,  the  May  and 
the  Merrit,  the  Merrit  being  located  at  the  corner 
of  East  Chestnut  and  South  Second  Streets  in  said 
city.  Asked  if  she  was  engaged  in  the  work  of  a 
special  investigator  at  the  time  she  was  rooming  at 
the  Merrit,  she  said  she  did  not  think  so.  That  at 
that  time  Jack  Robertson  was  also  rooming  there. 

Q.  He  roomed  there  with  you? 

A.  I  wouldn't  say  for  certain. 

Q.  Would  you  say  you  were  not  rooming  to- 
gether ?        A.  I  would  not  answer  either  way. 

Q.  I  will  ask  you  if  you  were  ever  a  prostitute? 

Have  you  ever  been  ?        A.  I  was  not. 
********* 

Q.  You  went  down  there  April  11th ;  you  knew  of 
course  that  John  was  selling  dope  and  you  went 
there  to  get  him  to  sell  you  some  cocaine? 

A.  I  did. 

Q.  That  is  the  purpose  you  went  down  there  for? 

A.  I  did. 

Q.  Are  you  not  an  addict? 

A.  I  have  never  used  narcotics. 
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Testimony  of  Orville  Wright,  for  the  Grovernment. 

ORVILLE  WRIGHT  was  then  duly  sworn  as  a 
witness  on  behalf  of  the  Government,  and  testified 
in  substance  as  follows: 

That  he  met  the  defendant  in  Toppenish,  Wash- 
ington, April  14th,  1922,  about  even  with  the  depot. 
Mr.  McEwen  had  been  pointed  [38]  out  to  me 
before  I  met  him  there,  and  I  walked  over  and 
spoke  to  him  and  said,  "Mr.  McOune,  I  believe?" 
and  he  said  "Yes."  So  I  went  ahead  and  talked  to 
him  and  asked  him  if  he  knew  where  I  could  get 
some  cocaine.  He  didn't  seem  to  want  to  answer 
me  very  much  and  I  walked  down  the  track.  I 
cannot  just  remember  the  words  but  anyway  he 
asked  me  how  much  I  wanted  and  I  told  him  five 
dollars'  worth.  So  we  walked  down  the  track  a 
little  bit  longer  and  left  the  railroad  track  and  I 
stayed  outside  by  his  place.  He  went  in  there  by  a 
little  gate  and  when  we  got  to  the  gate  he  told  me 
to  wait  and  he  would  see  what  he  could  do  for  me. 
This  was  between  eleven  and  twelve  o'clock  in  the 
morning.  He  had  some  groceries  in  his  arms.  I 
waited  about  fifteen  minutes  and  he  came  back  and 
when  he  came  out  I  said,  "Did  you  make  it,  Mr. 
McKune?"  and  he  said  "Yes.  Give  me  the 
money,"  and  I  handed  him  five  dollars — a  five  dol- 
lar bill — and  he  handed  me  the  dope.  Here  identi- 
fication #5,  afterwards  Exhibit  #5  was  shown  wit- 
ness and  he  identified  the  same  as  the  package  he 
purchased  from  McKune. 
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On  cross-examination  the  following  occurred: 

Q.  You  knew  he  sold  dope? 

A.  I  had  been  told  he  did,  yes, 

Q.  What  is  your  business? 

A.  I  guess  you  would  call  it  a  detective.  I  have 
been  doing  detective  work  for  about  three  years. 

Q.  At  the  time  you  made  this  purchase  from 
John  McKune  you  were  not  in  the  employ  of  the 
United  States  Government?        A.  No,  sir. 

Q.  You  went  down  there  for  the  purpose  and 
with  the  intention  of  getting  him  (defendant)  to 
make  you  a  sale? 

A.  I  went  down  there  to  buy  off  of  him  if  I 
could. 

These  three  witnesses  also  testified  that  each 
turned  over  the  purchases  immediately  to  E.  G. 
Plemming,  Chief  of  Police  of  Toppenish.     [39] 

Testimony  of  E.  Gr.  Flemming,  for  the  Government. 

E.  G.  FLEMMING,  having  been  first  duly  sworn 
as  a  witness  on  behalf  of  the  Government,  testified  in 
substance,  that  immediately  after  the  sales  testified 
to  by  the  three  preceding  witnesses  each  witness 
turned  such  purchase  to  him,  being  the  identifica- 
tions 1,  2,  3, 4  and  5,  and  that  he  kept  possession  of  the 
same  until  he  turned  them  over  to  E.  E.  Cleaver, 
clerk  of  the  court  and  also  U.  S.  Commissioner  be- 
fore whom  the  preliminary  hearing  of  defendant 
was  had. 
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Testimony  of  L.  W.  Cole,  for  the  Grovernment. 

L.  W.  COLE,  having  been  first  duly  sworn  as  a 
witness  on  behalf  of  the  Government,  testified  that 
he  was  Government  officer  and  chemist  and  analyzed 
identifications  1,  2,  3,  4,  and  5,  and  that  each  con- 
tained cocaine. 

Testimony  of  E.  E.  Cleaver,  for  the  Government. 

E.  E.  CLEAVEE,  having  been  first  duly  sworn 
on  behalf  of  the  Government,  testified  in  substance 
that  he  was  deputy  clerk  of  this  court  at  Yakima, 
Washington,  and  a  United  States  Commissioner, 
and  at  the  preliminary  hearing  of  defendant  identi- 
fications 1,  2,  3,  4  and  5  had  been  turned  over  to 
him  by  E.  G.  Flemming,  Chief  of  Police  at  Toppe- 
nish,  Washington,  and  said  identifications  had  been 
in  his  custody  ever  since  up  to  the  time  of  their 
introduction  as  identifications  in  this  trial.  Where- 
upon said  identifications  were  introduced  as  exhibits 
herein.  The  Government  moved  to  dismiss  counts 
10,  11  and  12  and  it  was  so  ordered. 

The  Government  then  closed  its  case. 

Whereupon  the  defendant  moved  the  Court  for 
a  directed  verdict  of  "not  guilty,"  which  motion 
was  as  follows : 

Mr.  THOMPSON,  of  Counsel  for  Defendant.— I 
wish  to  make  a  motion  at  this  time  for  a  directed 
verdict  of  not  guilty,  for  the  reason  that  any  alleged 
offenses  that  have  been  attempted  to  have  been 
proven  are  shown  affirmatively  and  conclusively  by 
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the  evidence  of  the  Government,  that  the  evidence 
was  secured  not  by  the  Government  of  the  United 
States,  but  was  secured  by  parties  who  induced  the 
defendant,  and  for  the  purpose  of  inducing  him  to 
commit  a  crime,  a  man  whom  they  knew  was  com- 
mitting a  crime,  and  it  comes  [40]  within  the 
rule  which  has  been  approved  by  the  federal  courts. 
I  have  a  number  of  cases  here  upon  that.  The  dis- 
tinction is  laid  down  in  a  number  of  authorities, 
and  I  think  there  are  two  or  three  decisions  from 
this  district,  two  from  the  Ninth  Circuit  Court  of 
Appeals,  and  one  decision  made  by  your  honorable 
predecessor  who  very  seldom  missed  fire  on  a  cor- 
rect ruling,  in  the  Taylor  case  from  Spokane. 

The  evidence  of  these  witnesses  was  that  they 
knew  the  defendant  was  selling  narcotics.  That  they 
went  down  there,  and  I  asked  them  particularly, 
and  engaged  him  in  conversation,  and  asked  him  if 
he  couldn't  get  them  something,  and  he  said  he 
would  try,  and  upon  their  inducement  that  they 
would  pay  him,  they  induced  him  to  get  them  a  nar- 
cotic which  under  the  federal  law  is  made  an  offense 
to  sell,  and  the}^  did  that  solely,  according  to  their 
testimony,  for  the  purpose  of  getting  a  conviction 
against  him,  solely  for  the  purpose  of  getting  him 
to  commit  a  crime.  The  rule  as  applicable  to  Gov- 
ernment officers  is  more  liberal,  but  it  is  held  by  the 
federal  courts  that  where  that  principle  underlies 
that  even  federal  officers  will  not  be  permitted  to 
do  that,  cause  a  person  to  commit  a  crime.  They 
go  to  the  extent  that  where  federal  officers  have  rea- 
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son  to  believe  that  a  person  is  violating  either  the 
narcotics  or  postal  acts,  that  they  have  a  right  to 
use  certain  means  to  entrap  him  and  that  they,  to  a 
certain  extent,  will  be  excusable  for  inducing  one 
to  commit  a  crime,  when  it  is  done  solely  and  purely 
in  the  interests  of  the  Government  and  for  the  pur- 
pose of  enforcing  a  law  passed  by  Congress.  They 
are  officers  of  the  Government;  they  are  paid  and 
employed  by  the  Government,  and  it  is  their  duty 
to  see  that  the  revenue  laws  and  other  laws  passed 
by  Congress  upon  which  these  various  acts  are  based 
are  enforced,  and  therefore  they  are  given  a  lati- 
tude, but  it  has  been  held  by  the  Supreme  Court  of 
the  United  States  in  the  leading  case  of  Graham 
that  [41]  it  must  not  be  done  with  the  purpose 
of  having  the  defendant  commit  a  crime. 

Which  motion  for  a  directed  verdict  of  not  guilty 
was  denied  by  the  Court,  the  Court  stated  he  would 
deny  the  motion  at  this  time  but  the  same  could  be 
presented  in  the  trial  and  on  motion  for  a  new  trial 
and  the  Court  would  hear  counsel  further  upon  this 
contention. 

Whereupon  the  opening  statement  was  made  on 
behalf  of  the  defendant,  and  the  following  testi- 
mony introduced  on  behalf  of  the  defendant : 

Testimony  of  John  McKune,  on  His  Own  Behalf. 

JOHN  McKUNE,  having  been  first  duly  sworn 
as  a  witness  in  his  own  behalf  as  defendant,  testified 
in  substance  as  follows: 

That  he  is  the  defendant  in  this  case  and  sixty- 
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three  years  of  age.  That  he  is  the  owner  of  the 
premises  referred  to  by  the  witnesses  Robertson, 
Mrs.  Robertson  and  Orville  Wright  as  his  home. 
That  said  building  is  a  one-story  house  consisting 
of  nine  rooms.  A  hallway  divides  the  house,  with 
five  rooms  on  one  side  of  said  hallway  and  four 
rooms  on  the  other  side  thereof.  That  in  the  month 
of  April  he  was  not  residing  there  but  had  rented 
the  building  to  Claude  Clark  and  wife,  who  were 
then  occupying  and  in  possession  of  said  building. 
That  he  himself  during  all  of  said  time  was  living 
in  another  house  owned  by  him  situate  at  520  East 
First  Avenue  in  Toppenish,  Washington.  That  he 
did  not  have  any  conversation  or  transaction  with 
the  witness  Jack  Robertson  on  April  10th,  1922, 
and  did  not  sell  any  cocaine  to  him  or  receive  from 
five  dollars  or  any  other  sum,  and  had  not  sold  to 
him  exhibit  #1,  as  testified  to  by  said  Robertson. 
That  he  did  not  have  any  conversation  or  transac- 
tion with  said  Robertson  in  Toppenish  on  April 
12th,  and  did  not  sell  any  cocaine  to  him  and  did  not 
receive  five  dollars  or  any  other  sum  from  him. 
That  he  did  not  sell  exhibit  No.  2  to  said  Robertson, 
as  testified  to  by  said  Robertson.  [42]  That  he 
did  not  have  any  conversation  or  transaction  with 
the  said  witness  Robertson  in  Toppenish  on  the  15th 
day  of  April,  1922,  and  sell  him  two  bindles  of  co- 
caine for  two  dollars  and  receive  from  said  Robert- 
son two  dollars  or  any  other  sum. 

That  the  testimony  of  said  Robertson  in  relation 
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to  these  alleged  transactions  was  wholly  false  and 

untrue. 

That  he  did  not  have  any  conversation  or  trans- 
action with  the  witness  Mrs.  Jack  Robertson  in  Top- 
penish  on  April  11th,  1922,  and  that  she  did  not 
buy  from  him  exhibit  No.  4,  and  he  did  not  receive 
from  her  five  dollars,  or  any  other  sum.  That  her 
testimony  in  relation  to  said  alleged  transaction 
was  wholly  false  and  untrue. 

That  he  did  not  meet  or  see  the  witness  Orville 
Wright  near  the  depot  in  Toppenish,  Washington, 
and  did  not  have  any  conversation  or  transaction 
with  him,  and  did  not  sell  to  him  exhibit  No.  5,  and 
did  not  receive  five  dollars  from  him,  or  any  other 
sum.  That  the  testimony  of  said  Orville  Wright 
as  to  said  alleged  transaction  was  wholly  false  and 
untrue. 

Defendant  further  testified  that  about  April  1st, 
1922,  he  was  with  Attorney  Charles  Bolin  in 
Yakima,  Washington,  and  said  Bolin  had  some  busi- 
ness at  the  police  station  in  Yakima  and  defendant 
accompanied  him  there.  While  there  at  said  sta- 
tion he  had  a  conversation  with  John  Herrington, 
then  desk  sergeant  at  said  station.  That  the  wit- 
ness Jack  T.  Robertson  happened  to  be  in  said  sta- 
tion at  the  time  and  in  the  conversation  with  Her- 
rington said  Herrington  told  defendant  that  said 
Jack  T.  Robertson  was  a  "special  officer,"  or  a 
"stool-pigeon."  That  the  next  time  defendant  saw 
said  Robertson  was  in  Toppenish  the  evening  Chief 
Flemming  raided  the  building  in  Toppenish  belong- 
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ing  to  defendant,  the  evening  of  April  15th,  1922. 
That  defendant  himself  was  at  said  building  at  said 
time  having  taken  one  George  Denton  to  [43] 
said  building  for  the  purpose  of  showing  him  a 
stove  which  Denton  was  negotiating  to  purchase. 

That  the  time  he  had  the  conversation  with  Her- 
rington  was  in  the  afternoon  and  it  was  daylight. 

On  cross-examination  (of  Defendant  John  Mc- 
Kune) the  following  occurred: 

Q.  (By  Mr.  GARVIN.)  Have  you  ever  been  con- 
victed of  a  felony? 

A.  What  does  a  felony  consist  of? 

Q.  A  felony  consists  of  a  crime  of  which  a  man 
was  convicted  and  has  been  sentenced  to  be  confined 
in  the  penitentiary.        A.  I  don't  think  so. 

By  Mr.  THOMPSON.— We  will  admit  whatever 
the  record  shows. 

The  COURT. — Has  he  ever  been  convicted  of  a 
crime  ? 

Q.  (Mr.  GARVIN.)  Were  you  ever  convicted  of 
introducing  liquor  on  to  an  Indian  reservation  ? 

A.  Yes,  sir. 

Testimony  of  John  V.  Herrington,  for  Defendant. 

JOHN  V.  HERRINGTON  was  then  duly  sworn 
as  a  witness  on  behalf  of  defendant,  and  in  sub- 
stance testified  as  follows: 

That  he  has  been  a  police  officer  of  the  city  of 
Yakima  for  about  eleven  years  to  July  1st,  1922. 
That  in  the  month  of  April,  and  about  April  1st, 
1922,  Charles  Bolin  and  defendant  were  talking  to- 
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(Testimony  of  John  V.  Herrington.) 
gether.  At  the  time  the  witness  Jack  T.  Robertson 
happened  to  be  or  come  into  the  station.  In  the 
course  of  the  conversation  McKune  asked  him  who 
said  Robertson  was,  and  said  Herrington  told  de- 
fendant that  said  Robertson  was  a  special  officer, 
or  a  stool-pigeon,  that  at  the  time  witness  recalled 
that  Frank  Swensen  was  present  but  could  not  tes- 
tify whether  Swenson  heard  said  conversation. 

Testimony  of  Amy  Luloff,  for  Defendant. 

AMY  LULOFF  was  then  duly  sworn  as  a 
witness  on  behalf  of  the  defendant,  and  in  sub- 
stance testified  as  follows: 

That  she  was  conducting  and  the  proprietress  of 
a  rooming-house  in  the  city  of  Yakima,  Washing- 
ton, known  as  the  Merrit  Hotel,  [44]  situate  on 
the  corner  of  East  Chestnut  Street  and  South  Sec- 
ond, in  the  early  part  of  the  year  1922,  and  particu- 
larly in  January,  February  and  April  of  said  year. 
In  the  course  of  her.  examination  the  following  oc- 
curred : 

Q.  (By  Mr.  THOMPSON.)  I  will  ask  you  if  in 
the  early  part  of  1922  there  roomed  at  your  place 
a  woman  known  as  Mrs.  Roberston?  A.  Yes,  sir. 
[45] 

Q.  Did  a  man  by  the  name  of  Jack  Robertson 
room  there?        A.  Yes,  sir. 

Q.  Have  you  seen  those  persons  in  the  court- 
room or  around  the  courthouse  since  you  have  been 
here?        A.  Yes,  I  have. 
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Q.  Are  those  the  same  people  that  had  rooms  at 
your  rooming-house?        A.  Yes,  sir. 

Q.  I  will  ask  you  to  state  whether  or  not  any- 
thing was  called  to  your  attention  as  the  propriet- 
ress of  that  hotel  in  relation  to  the  woman  who  then 
called  herself  Mrs.  Robertson. 

Mr.  GARVIN.— I  am  going  to  object  to  that. 

Q.  As  to  what  she  was  doing? 

The  COURT. — Answer  that  yes  or  no. 

A.  Yes,  sir. 

Q.  You  may  state  what  it  was. 

Objection  sustained. 

At  a  later  time  in  the  trial  and  before  the  close 
of  the  defense  the  defendant  made  the  following 
offer : 

By  Mr.  THOMPSON.— I  offer  to  prove  by  the 
witness  Mrs.  Luloff,  that  between  the  month  of  Feb- 
ruary and  the  first  of  April,  1922,  for  a  period  of  a 
week  or  ten  days  Mrs.  Robertson  roomed  at  her 
rooming-house  and  that  during  a  part  of  the  time 
that  said  witness  Mrs.  Robertson  was  there,  a  large 
number  of  men,  different  men,  came  and  went  from 
the  room  of  Mrs.  Robertson  at  different  hours  of 
the  day  and  unseemly  hours  of  the  night,  and  that 
finally  on  account  of  the  situation  and  the  conduct 
of  Mrs.  Robertson,  Mrs.  Luloff  was  directed  and 
ordered  by  her  to  leave  the  rooming-house  of  Mrs. 

Luloff. 

The  offer  was  rejected  by  the  Court  and  an  ex- 
ception allowed  to  defendant. 
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Testimony  of  L.  W.  Cole,  for  the  Government- 
Redirect  Examination. 
Mr.  COLE,  by  consent  of  the  Court  and  the  de- 
fendant, was  called  as  a  witness  on  behalf  of  the 
Government  and  testified  in  redirect  [46]  ex- 
amination that  "merriwanna"  is  a  Mexican  name 
for  Indian  hemp,  and  is  used  by  some  whites  and 
Indians,  which  they  smoke.  It  acts  as  or  has  an 
exhilarating  effect  and  affects  the  nerves  entirely 
and  is  not  a  narcotic.  Asked  if  it  was  used  by  peo- 
ple who  use  narcotics  he  replied  that  it  could  not 
be  used  as  a  substitute  for  a  narcotic.  It  simply 
exhilarates  the  nerves. 

Testimony  of  Frank  Swenson,  for  Defendant. 

FRANK  SWENSON,  being  first  duly  sworn  as 
a  witness  on  behalf  of  defendant,  testified  in  sub- 
stance as  follows: 

That  shortly  prior  to  the  arrest  of  the  defendant 
and  about  April  10th,  1922,  he  had  a  conversation 
with  the  witness  Jack  T.  Robertson  in  the  city  of 
Yakima,  Washington,  in  relation  to  the  defendant 
John  McKune,  in  which  Robertson  made  the  state- 
ment that  he  was  going  to  "get"  McKune,  and  if  he 
couldn't  get  in  one  way  he  would  get  him  in  another. 
He  further  testified  that  he  was  at  the  station  at  the 
time  Charles  Bolin  and  John  McKune  came  there, 
about  April  10th,  1922,  or  shortly  prior  thereto,  and 
saw  John  Herrington  and  defendant  talking  to- 
gether but  did  not  hear  the  conversation.  That  he 
had   formerly   been   a   deputy   sheriff   of   Yakima 
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County  and  for  a  number  of  years  had  been  a  police 
officer  of   Yakima,   Washington,   and   part   of  the 
time  desk  sergeant  of  said  city  police. 

He  further  testified  that  he  was  acquainted  with 
the  general  reputation  of  the  witness  Jack  Robert- 
son for  truth  and  veracity  in  the  community  in 
which  he  lived  and  in  Yakima  during  the  time  he 
was  there,  and  that  said  reputation  was  bad.  That 
his  present  business  was  that  of  operating  a  detec- 
tive agency.  That  he  had  been  employed  by  Mr. 
Thompson  to  hunt  up  evidence  on  behalf  of  the  de- 
fendant. 

Testimony  of  Frank  Colton,  for  Defendant. 

FRANK  COLTON,  having  been  duly  sworn,  said 
on  oath,  testified  on  behalf  of  defendant  in  substance 
as  follows: 

That  he  was  a  laborer  and  also  at  times  followed 
professional  wrestling.  That  he  knew  the  witness 
in  March  and  April,  1922.  During  part  of  said  time 
he  was  rooming  at  the  Pacific  Hotel,  in  Yakima, 
Washington.  That  [47]  said  Robertson  and  the 
Witness  Orville  Wright  were  rooming  at  said  Pa- 
cific Hotel  together.  There  was  a  woman  there  too 
who  was  the  wife  of  said  Robertson,  said  she  was 
his  wife.  That  he  became  closely  acquainted  with 
said  Robertson  and  was  at  different  parties  with 
him  several  times.  During  said  time  upon  an  oc- 
casion in  said  hotel  he  saw  said  Robertson  use  either 
cocaine  or  morphine.  That  he  had  seen  him  use 
both  cocaine  and  morphine  and  also  his  wife   (the 
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witness  Mrs.  J.  T.  Robertson).  At  one  time  they 
three  or  four  capsules  of  cocaine  when  I  was  in  the 
hotel  with  them.  They  had  three  or  four  capsules 
of  cocaine  and  they  took  and  opened  one  capsule 
and  dumped  it  on  a  paper  and  took  little  pieces  of 
card  and  picked  it  up  and  sniffed  it  in  their  noses. 
On  another  occasion  in  a  hotel  on  Front  Street 
I  saw  him  and  a  Mexican  take  morphine  and  put  in 
a  spoon  and  heat  it  up  and  then  put  in  their  needle 
and  put  it  in  their  arm. 

Testimony  of  Hattie  BuUard,  for  Defendant. 

HATTIE  BULLARD,  having  been  first  duly 
sworn  as  witness  on  behalf  of  defendant,  testified 
in  substance  as  follows: 

That  she  knew  the  witness  Jack  Robertson  and 
saw  him  the  early  part  of  April,  1922.  She  did  not 
see  him  use  cocaine  but  she  saw  him  use  "merri- 
wana,"  and  gave  her  some. 

Testimony  of  George  Denton,  for  Defendant. 

GEORGE  DENTON,  having  been  first  duly 
sworn  as  witness  on  behalf  of  defendant,  testified 
in  substance  as  follows: 

That  he  had  been  at  the  building  in  Toppenish 
owned  by  defendant  at  the  time  of  the  raid  on  April 
15th,  1922,  and  had  gone  over  there  for  the  purpose 
of  looking  at  a  stove  that  defendant  was  negotiating 
to  sell  him. 
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Testimony  of  Dr.  J.  Nyewenning,  for  Defendant. 

Dr.  J.  NYEWENNING,  having  been  sworn  as  a 
witness  in  behalf  of  defendant,  in  substance  testi- 
fied: 

That  he  was  a  physician  and  surgeon.  His  quali- 
fications having  been  admitted,  the  doctor  testified 
that  addicts  are  untruthful  and  unreliable.  In  an- 
swer to  a  question  as  to  what  he  would  say  as  to  a 
witness  who  is  a  user  of  narcotics  could  or  could 
not  his  word  be  depended  on  with  much  reliability, 
he  answered  "positively  not."     [48] 

In  answer  to  the  question  "Can  you  state  whether 
or  not  in  the  chemical  world  'meriwanna'  is  a  nar- 
cotic, or  a  derivative  of  a  narcotic?"  he  answered, 
"Yes,  sir,  it  is  a  narcotic." 

Testimony  of  Frank  Colton,  for  the  G-overnment — 
(Recalled — Cross-examination) . 

The  Government  then  recalled  FRANK  COL- 
TON for  further  cross-examination  as  follow^s : 

Q.  (By  Mr.  GARVIN.)  Directing  your  attention 
to  the  month  of  February,  1923,  when  you  were  ar- 
rested in  the  city  of  Toppenish  and  you  were 
searched  by  Mr.  Ed.  Flemming,  Chief  of  Police  of 
Toppenish,  that  an  affidavit  was  found  in  your 
pocket  pertaining  to  this  case,  that  you  told  Mr. 
Flemming  that  you  had  to  get  an  affidavit  signed 
by  a  woman  at  Cle-elum  in  the  McKune  case — that 
at  that  time  you  told  Mr.  Flemming  that  Mr. 
Charles  Bolin,   one  of  the  attorneys  for  Mr.  Mc- 
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Kune,    had   requested   you   to   have    that    affidavit 

signed  ? 

Objection.     Overruled. 

A.  No,  sir. 

Q.  Wasn't  that  affidavit  found  in  your  pocket 
and  wasn't  it  turned  over  to  you  by  Mr.  Bolin? 

A.  No,  sir. 

Q.  And  that  affidavit  was  signed  at  that  time. 
Did  you  have  an  affidavit  in  this  case  in  your  pocket 
and  did  you  not  have  a  conversation  with  Mr.  Flem- 
ming  in  reference  to  a  woman  in  some  other  town 
who  signed  the  affidavit?        A.  I  did  not. 

The  defendant  here  closed  his  case. 

IN  REBUTTAL,  the  witnesses  Jack  T.  Robertson 
and  Mrs.  J.  T.  Robertson  having  been  recalled  by  the 
Government  denied  they  had  used  narcotics  as  tes- 
tified to  by  the  witness  Oolton. 

Several  police  officers  of  the  city  of  Yakima, 
Washington,  w^ere  called  and  duly  sworn  as  wit- 
nesses on  behalf  of  the  Government,  and  testified  that 
they  were  acquainted  with  the  general  reputation  of 
the  witness  Jack  T.  Robertson  in  the  community  for 
truth     [49]     and  veracity,  and  that  it  was  good. 

Testimony  of  E.  Gr.  Flemming,  for  the  Government 
(Recalled  in  Rebuttal). 

E.  G.  FLEMMING  was  recalled  as  a  witness  on 
behalf  of  the  Government  and  the  following  oc- 
curred : 

Q.  (By  Mr.  GARVIN.)  Are  you  acquainted 
with  a  man  named  Frank  Colton?        A.  Yes,  sir. 
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Q.  Did  you  have  occasion  to  search  his  person  at 
any  time  in  Toppenish  about  February  23d,  1923? 

A.  Yes,  sir. 

Q.  Did  you  find  an  affidavit  on  his  person  signed 
by  a  woman  in  Cle-elum'?        A.  Yes,  sir. 

Q.  Did  you  have  a  conversation  with  him  at  the 
time  about  the  McKune  case?        A.  Yes,  sir. 

Q.  What  was  the  conversation? 

A.  I  asked  him  how  he  happened  to  have  that 
affidavit  in  his  pocket  and  he  said  Mr.  Bolin  the 
attorney  had  sent  the  affidavit  with  him  to  have  a 
party  in  Cle-elum  sign  it. 

Q.  Do  you  recall  the  name  of  the  party? 

A.  No,  sir. 

Q.  Was  it  signed?        A.  It  was.     [491/2] 

That  upon  the  conclusion  of  the  testimony  and 
when  both  the  plaintiff  and  defendant  had  rested 
the  Court  instructed  the  jury  as  follows: 

Instructions  of  Court  to  Jury. 
The  COURT  (Orally). — In  connection  with  aU 
the  counts,  I  instruct  you  that  if  you  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the  sub- 
stance introduced  in  evidence  is  cocaine  and  that 
cocaine  is  a  salt  or  derivative  of  coca  leaves,  it  is 
immaterial  as  to  the  amount  in  each  package  so 
far  as  the  element  of  the  offense  itself  is  concerned; 
you  are  at  liberty  to  take  into  consideration  the 
evidence  in  the  case  concerning  the  amount  con- 
tained in  each  package  as  shedding  light  upon  the 
question  of  whether  or  not  the  witnesses  made  the 
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purchases  at  the  times  and  places  and  under  the 
circumstances  testified  to  by  them. 

The  defendant  in  this  case  has  interposed  a  plea 
of  not  guilty  and  the  effect  of  that  plea  is  to  place 
in  issue  all  the  material  allegations  in  each  and 
every  of  the  counts  contained  in  the  indictment  and 
to  cast  upon  the  Grovernment  the  burden  of  pro- 
viding each  and  every  of  the  material  allegations 
beyond  a  reasonable  doubt.  In  this  connection  I 
instruct  you  that  every  person  accused  of  crime  is 
presumed  to  be  innocent;  that  is  one  of  the  defend- 
ant's important  rights.  It  is  a  substantial  part  of 
the  law  of  the  land.  It  is  not  a  mere  fiction  vy^hich 
you  may  disregard  at  pleasure,  but  it  is  one  of  the 
safeguards  and  protections  which  the  law  in  its 
wisdom  places  around  every  person  accused  of 
crime;  it  attaches  to  the  accused  and  continues  with 
him  throughout  all  stages  of  the  trial  and  through- 
out all  the  stages  of  your  deliberations  as  jurors 
until  the  defendant's  guilt  has  been  established  by 
competent  evidence  beyond  a  reasonable  doubt  and 
notwithstanding  such  a  presumption  of  innocence. 
[50] 

By  reasonable  doubt  as  used  in  these  instructions 
is  meant  in  law  just  what  those  words  in  their  ordi- 
nary and  everyday  use  imply.  They  have  no 
technical,  legal  meaning  different  from  their  ordi- 
nary commonsense  meaning.  A  reasonable  doubt  is  a 
doubt  that  is  based  upon  a  reason.  It  has  been  de- 
fined to  be  such  a  doubt  as,  if  entertained  by  a  man 
of  ordinary  prudence,  intelligence  and  decision,  in 
dealing  with  the  graver  or  more  important  affairs 
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of  life,  such  for  example  as  is  the  outcome  in  this 
case  to  this  defendant,  would  have  influence  with 
him  or  cause  him  to  pause  and  hesitate  before  act- 
ing thereon.  It  must  be  a  real  and  substantial 
doubt  and  must  arise  out  of  a  fair,  practical,  com- 
monsense  consideration  of  the  evidence  in  the  case. 
You  must  not  resort  to  imaginations  and  invention 
merely  as  an  excuse  for  finding  the  defendant  not 
guilty;  neither  must  you  find  the  defendant  guilty 
unless  you  are  able  to  say  in  your  consciences  that 
you  have  an  abiding  conviction  to  a  moral  certainty 
of  the  defendant's  guilt. 

If  after  analyzing  all  the  evidence  in  the  case, 
you  are  able  to  say  that  you  have  an  abiding  con- 
viction of  the  defendant's  guilt  to  a  moral  cer- 
tainty, then  you  are  convinced  beyond  a  reasonable 
doubt;  if  you  are  unable  so  to  say,  then  you  do  have 
a  reasonable  doubt  and  such  doubt  must  be  re- 
solved in  favor  of  the  accused. 

In  this  connection  I  charge  you  that  public  policy 
forbades  that  officials  charged  with  the  enforce- 
ment of  the  law  should  seek  to  have  the  laws  vio- 
lated, and  that  those  whose  duty  it  is  to  detect 
criminals  should  make  criminals;  so  that  when  an 
officer  induces  a  person  who  has  no  intention  of 
violating  the  law  to  violate  the  law,  the  courts  will 
not  lend  their  assistance  to  the  prosecution  of  one 
so  allured  and  induced  to  commit  a  crime. 

If  in  this  case  the  witnesses  had  reasonable 
grounds  to  [51]  suspect  that  the  defendant  was 
dealing  in  narcotics  and  their  action  was  taken  in 
an  effort  to  detect  crime  and  not  to  induce  the  com- 
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mission  of  crime,  then  such  action  was  lawful,  and 
if  the  defendant  possessed  or  sold  narcotics  as 
charged  in  the  indictment  he  is  guilty. 

If,  on  the  other  hand,  you  find  the  action  of  the 
witnesses  was  taken  in  bad  faith  and  for  the  pur- 
pose of  inducing  and  inciting  the  defendant  to  com- 
mit the  offense  charged,  and  that  they  in  fact  in- 
duced the  original  intent  on  the  part  of  the  defend- 
ant to  possess  and  deal  in  narcotics,  you  will  find 
the  defendant  not  guilty. 

In  other  words,  if  an  intent  and  purpose  to  pos- 
sess, purchase  or  sell  narcotics  had  been  formed  in 
the  mind  of  the  defendant  before  meeting  the  wit- 
nesses and  having  the  transactions  with  him,  if 
such  transactions  occurred,  and  defendant  was  al- 
ready engaged  in  the  business,  then  the  action  of 
the  witnesses  in  gleaning  the  evidence  was  proper 
and  such  means  were  proper  in  gleaning  the  evi- 
dence. 

On  the  other  hand,  if  the  defendant  was  not 
dealing  in  narcotics  and  had  no  intention  of  so  do- 
ing, and  the  action  of  these  witnesses  had  the  effect 
of  inducing  him  to  engage  in  the  business  and  to 
violate  the  law,  and  to  inspire  in  his  mind  a  pur- 
pose to  become  a  criminal,  then  that  would  not  be 
sufficient  and  the  defendant  should  be  found  not 
g-uilty. 

In  this  connection  I  deem  it  proper  to  say  to  you 
that  where  it  appears  that  a  witness  is  employed 
and  paid  for  the  purpose  of  gleaning  and  gathering 
evidence  to  be  used  in  proving  crime  it  is  the  duty  of 
the  jury  to  view  the  testimony  of  such  witness  with 
caution  and  to  take  into  consideration  those  ele- 
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ments  in  appraising  its  moral  worth.  It  does  not  fol- 
low as  a  matter  of  law  that  a  person  so  ei^loyed  is 
incapable  of  telling  the  truth,  [52]  but  it  is  for 
you  to  determine,  in  view  of  all  the  facts  and  cir- 
cumstances disclosed  from  the  witness-stand,  tak- 
ing into  account  the  character  of  the  witness  and 
his  employment,  as  I  have  indicated,  and  in  the 
light  of  all  the  circumstances  appraising  it  as  of 
that  moral  value  and  convincing  force  as  in  yonr 
reasonable  judgment  as  men  experienced  in  the  or- 
dinary affairs  of  life  believe  it  is  justly  and  fairly 
entitled  to  receive. 

The  function  of  the  jury  in  a  trial  of  a  case  of 
this  sort,  and  its  sole  function,  is  to  determine  what 
is  the  evidence  in  the  case  and  what  weight  and 
credit  shall  be  given  the  several  witnesses  who  have 
appeared  and  testified  before  you.  Into  that  field 
nobody  has  a  right  to  enter;  it  is  your  sole  province. 
It  is  your  duty  in  analyzing  the  evidence  in  this  case 
to  take  into  consideration  the  conduct  and  demeanor 
of  the  several  witnesses  while  testifying  before  you, 
the  intelligence  or  lack  of  intelligence  of  a  witness, 
as  it  is  made  to  appear;  the  reasonableness  or  un- 
reasonableness of  the  testimony  given  by  the  wit- 
ness, the  knowledge  or  lack  of  knowledge  of  the 
witness  upon  the  ^Subject  to  which  he  testifies,  his 
opportunity  or  lack  of  opportunity  for  knowing 
or  being  informed  concerning  the  matter  to  which 
he  testifies,  the  readiness  or  reluctance  of  a  witness 
in  testifying,  his  apparent  candor  or  frankness  or 
lack  of  those  qualities,  if  any  appears,  the  interest 
or  lack  of  interest  any  witness  may  have  in  the  out- 
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come  of  your  verdict,  and  in  the  light  of  all  the 
facts  and  circumstances  surroimding  the  witness 
as  disclosed  from  the  witness-stand,  give  the  testi- 
mony of  each  witness  that  fair  and  candid  consid- 
eration and  weight  which  in  your  reasonable  judg- 
ment as  men  versed  in  the  ordinary  affairs  of  life 
it  appeals  to  your  consciences  as  being  justly  and 
rightly  entitled  to  receive. 

In  considering  the  evidence  in  the  case,  gentlemen 
of  the  jury,  you  should  consider  it  carefully  in  con- 
nection [53]  with  the  material  allegations  of  each 
count  in  the  indictment  as  I  have  endeavored  to 
explain  to  you  what  the  material  allegation  of  these 
several  counts  are,  and  as  to  any  and  all  counts  upon 
which  you  entertain  a  reasonable  doubt,  you  should 
find  the  defendant  not  guilty;  and  as  to  any  and 
all  counts  upon  which  you  are  convinced  of  the  guilt 
of  the  defendant  by  the  evidence  in  the  case  be- 
yond all  reasonable  doubt,  measured  by  the  rules 
I  have  given  you  and  taking  into  consideration  the 
presumption  of  innocence  as  I  have  defined  it  to 
yiou,  upon  any  such  counts  you  should  find  the  de- 
fendant guilty. 

For  your  convenience  there  will  be  submitted  to 
you  forms  of  verdict  upon  which  certain  appropri- 
ate blanks  will  be  left.  Upon  your  agreeing  upon 
a  verdict,  you  will  fill  in  the  blanl-^s  corresponding 
with  your  conclusions  and  appropriate  to  express 
your  verdict;  you  will  select  one  of  your  number, 
as  foreman,  and  he  will  sign  the  verdict  after  you 
have  agreed  upon  it,  and  return  it  into  court. 
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I  instruct  you,  gentlemen  of  the  jury,  that  if  you 
find  in  this  case  any  witness  has  deliberately  and 
wilfully  testified  falsely  concerning  any  material 
fact  in  this  case,  then  and  in  that  event  you  are  at 
liberty  to  disregard  the  entire  testimony  of  such 
witness,  except  in  so  far  as  you  may  find  it  to  be 
corroborated  by  other  credible  evidence  in  the  case 
and  by  known  and  established  fact. 

In  considering  the  evidence  in  this  case,  gentle- 
men, I  charge  you  that  it  is  not  sufficient  for  you 
to  find  merely  that  the  evidence  adduced  is  con- 
sistent with  the  theory  of  the  defendant's  guilt; 
before  you  can  find  the  defendant  [54]  guilty, 
you  must  believe  beyond  a  reasonable  doubt  that  it 
is  insistent  with  his  innocence  and  inconsistent  with 
every  other  reasonable  hypothesis  except  that  of 
guilt. 

It  is  competent  in  the  trial  of  a  case  to  show  that 
any  witness  is  addicted  to  the  use  of  a  narcotic 
drug,  and  also  to  show  what  is  the  effect  and  conse- 
quences of  the  use  of  such  drug  and  such  addiction 
upon  the  mental  and  'moral  faculties  of  the  one  so 
addicted.  If  in  this  case  you  find  that  any  witness 
was  or  is  addicted  to  the  use  of  a  narcotic  and  in 
virtue  of  such  addiction  is  so  unstable  mentally  or 
morally  as  to  be  unworthy  of  belief  at  your  hands, 
you  are  at  liberty  to  disregard  the  testimony  of  that 
witness;  on  the  other  hand,  if  you  find  that  nor 
witness  testifying  in  the  case  was  or  is  addicted  to 
the  use  of  a  narcotic  drug,  then  the  evidence  relat- 
ing to  that  subject  will  be  discarded  from  your 
consideration ;  upon  the  other  hand,  if  you  find  find 
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some  witness  was  so  addicted,  you  do  not  necessarily 
have  to  disregard  his  testimony,  but  in  determining 
the  weight  and  credit  you  will  attach  to  his  testi- 
mony, you  are  at  liberty  to  take  into  consideration, 
together  with  such  addiction,  if  any,  upon  the  ethical 
and  moral  qualities  of  the  witness  and  its  effect 
upon  his  moral  principles.     [55] 

And  thereupon  the  jury  retired  to  consider  their 
verdict  and  thereupon  on  the  19th  day  of  May,  192'3, 
the  jury  returned  wdth  their  verdict  finding  the 
defendant  guilty  as  charged  in  all  the  counts  of 
the  indictment,  except  the  tenth,  eleventh  and 
twelfth  counts,  which  last  three  counts  had  been 
previously  dismissed  upon  motion  of  the  United 
States  District  Attorney. 

And  thereupon  the  defendant,  by  his  counsel, 
moved  the  Court  for  a  new  trial  on  the  following 
grounds  : 

1.  That  the  verdict  was  against  the  evidence,  and 
against  the  weight  of  evidence. 

2.  Error  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant. 

3.  The  verdict  is  contrary  to  law  and  evidence. 

4.  That  the  verdict  is  against  the  evidence  and 
the  weight  of  the  evidence  upon  counts  1,  2,  3,  4,  5, 
6,  7,  8,  9,  16,  17  and  18. 

5.  Newly  discovered  evidence  material  for  de- 
fendant which  he  could  not  have  discovered  with 
reasonable  diligence  and  produced  at  the  trial,  ma- 
terial for  the  defendant. 

Which  said  motion  was  denied  by  the  Court 
and  exception  allowed. 
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In  ruling  upon  defendant's  motion  for  a  new 
trial  the  Coui-t  assumed  and  considered  that  the 
defendant  had  renewed  his  motion  for  a  directed 
verdict  of  not  guilty,  which  he  had  interposed  at 
the  close  of  the  Government's  testimony,  on  the 
same  grounds  specified  and  urged  at  the  close  of 
the  Government's  case  and  after  the  plaintiff  had 
rested. 

And  thereupon  the  defendant  moved  the  Court  to 
arrest  judgment  upon  said  verdict  of  the  jury  on 
the  following  grounds: 

1.  That  the  indictment  does  not  state  facts  suffi- 
cient to  constitute  a  crime. 

2.  That  the  indictment  is  duplicitous. 

After  argument  of  comisel  the  Court  denied  said 
motion  in  [56]  arrest  of  judgment,  to  which  rul- 
ing of  the  Court  the  defendant  excepted,  which 
exception  was  allowed  by  the  Court. 

The  Court  rendered  no  opinion  in  making  its  rul- 
ings and  decisions  denying  defendant's  motion  for 
a  new  trial  and  in  arrest  of  judgment. 

And  thereupon  on  the  21st  day  of  May,  1923,  the 
Court  entered  judgment  against  said  defendant 
adjudging  him  guilty  as  charged  in  the  indictment 
(except  as  to  Counts  10,  11  and  12)  and  thereupon 
the  Court  sentenced  the  defendant  to  be  imprisoned 
in  the  United  States  Penitentiary  at  Fort  Leaven- 
worth, Kansas,  for  the  period  of  five  years. 

AND  NOW,  because  the  foregoing  matters  and 
things  are  not  of  record  in  this  case,  I,  J.  Stanley 
Webster,   the   Judge   who  tried   the  above-entitled 
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cause  in  the  above-entitled  court,  do  hereby  certify 
that  the  foregoing  BILL  OF  EXCEPTIONS  cor- 
rectly and  fully  states  the  proceedings  and  all 
thereof  and  contains  and  fully  and  accurately  sets 
forth  all  of  the  testimony  and  evidence  adduced 
upon  the  trial  of  said  cause  and  contains  all  of  the 
instructions  of  the  Court  to  the  jury,  and  truly 
states  the  rulings  of  the  Court  upon  the  questions 
of  law  presented  and  the  objections  and  exceptions 
taken  by  the  defendant  appearing  therein  were  duly 
taken  and  allowed;  that  said  Bill  of  Exceptions 
were  prepared  and  submitted  within  the  time  al- 
lowed by  law  and  the  rules  of  the  Cburt  and  is  now 
signed  and  settled  as  and  for  the  Bill  of  Exceptions 
in  said  cause,  and  the  same  is  hereby  now  ordered 
to  be  made  a  part  of  the  record  in  said  cause. 

It  is  further  ordered  that  all  of  the  original  ex- 
hibits introduced  in  evidence  in  the  trial  of  this 
cause  and  now  in  the  custody  of  the  Clerk  of  this 
court  be  made  a  part  of  this  Bill  of  Exceptions  and 
filed  therewith,  .and  need  not  be  printed  [57]  but 
shall  be  attached  to  the  record  and  transmitted  by 
said  Clerk  to  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

IN  WITNESS  WHEREOF  I  have  hereunto  set 
my  hand  this  1st  day  of  October,  1923. 

J.  STANLEY  WEBSTER, 
United  States  District  Judge. 
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Due  service  of  the  attached  Bill  of  Exceptions 
and  receipt  of  a  true  copy  thereof  admitted  this  1st 
day  of  October,  1923. 

FRANK  R.  JEFFREY, 
United  States  District  Attorney. 

Filed  in  the  U.  S.  Dist.  C'ourt,  Eastern  Dist.  of 
Washington.  October  1,  1923.  Alan  G.  Paine, 
'Clerk.    By  A.  P.  Riunburg,  Deputy. 


In  the  District  Court  of  the  United  States,  for 
the  Eastern  District  of  Washington,  Southern 
Division. 

File  No.  1019. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 
JOHN  McKUNE, 

Defendant. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  Above-entitled  Court : 

You  will  please  prepare  transcript  for  the  record 
in  the  above-entitled  cause  to  be  heard  on  a  writ  of 
error  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  containing  true  copies  of  the 
following  documents  and  papers  and  records  in  said 
above  cause,  to  wit : 

1.  Indictment.  2.  Arraignment  and  plea.  3. 
Verdict.     4.  Motion   for   new   trial.     5.  Motion    in 
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arrest  of  judgment.  6.  Journal  entry  showing 
overruling  thereof  and  exception.  7.  Judgment 
and  sentence.  8.  Petition  for  writ  of  error.  9. 
Assignment  of  errors.  10.  Order  allowing  writ. 
11.  Citation.  12.  Writ  of  error.  13.  All  proofs  of 
service.  14.  Endorsements  and  file-marks  appear- 
ing on  any  of  said  papers.  15.  This  praecipe.  16. 
Bill  of  exceptions. 

WILLIAM  M.  THOMPiSON, 

P.  V.  DAVIS, 

CHAS.  F.  BOLIN, 

Attorneys  for  Defendant. 
We  waive  the  provisions  of  the  Act  approved 
February  13,  1911,  and  direct  that  you  forward 
typewTitten  transcript  to  the  Circuit  Court  of  Ap- 
peals for  printing  as  provided  under  Rule  23,  of 
this  court,  as  amended  to  October  25,  1922. 

WILLIAM  M.  THOMPSON, 

P.  V.  DAVIS, 

CHAS.  F.  BOLIN,     [60] 

Attorneys  for  Defendant. 

[Endorsed] :  Filed  in  the  Utnited  States  District 
Court,  Eastern  District  of  Washington,  Southern 
Division.  November  13th,  1923.  Alan  G.  Paine, 
Clerk.     By  A.  P.  Rumburg,  Deputy.     [61] 
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In  the  District  Court  of  the  United  States,  for 
the  Eastern  District  of  Washington,  Southern 
Division. 

No.  1019. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

JOHN  McKUNE, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 

Eastern  District  of  Washington, — ss. 

I,  Alan  Gr.  Paine,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Washington, 
do  hereby  certify  that  the  foregoing  typewritten 
pages  to  be  a  full,  true  and  correct  copy  of  so  much 
of  the  records,  papers  and  other  proceedings  in  the 
foregoing  entitled  cause,  as  is  required  by  praecipe 
of  counsel  filed  and  shown  herein,  as  the  same  re- 
main of  record  and  on  file  in  the  office  of  the  clerk 
of  said  District  Court,  and  that  the  same  constitutes 
the  record  of  appeal  on  writ  of  error  from  said 
United  States  District  Court  for  the  Eastern  Dis- 
trict of  Washington  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  the  original  writ  of  error 
and  citation  are  transmitted  herewith  as  a  part  of 
said  appeal. 
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I  further  certify  that  the  cost  of  preparing  the 
foreg-oing  transcript  of  record  amounts  to  the  sum 
of  Twenty-two  and  50/100  Dollars,  which  amount 
has  been  paid  by  attorneys  for  the  plaintiff  in 
error. 

IN  WITNESS  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  court  at 
Yakima,  Washington,  this  13th  day  of  November, 
A.  D.  1923. 

[Seal]  ALAN  G.  PAINE, 

'Clerk  U.   S.  District  Court,   Eastern    District    of 
Washington.     [62] 


[Endorsed] :  No.  4144.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  John 
McKune,  Plaintiff  in  Error,  vs.  The  United  States 
of  America,  Defendant  in  Error.  Transcript  of 
Record.  Upon  Writ  of  Error  to  the  United  States 
District  Court  of  the  Eastern  District  of  Washing- 
ton, -Southern  Division. 
Filed  November  17,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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JOHN  McKUNE, 

Plaintiff  in  Error, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


Upon  Writ  of  Error  to  the  United  States  District  Court  of 

the  Eastern  District  of  Washington, 

Southern  Division. 


BRIEF  OF  PLAINTIFF  IN  ERROR. 


Hon.  J.  STANLEY  WEBSTER,  Judge. 

William   M.   Thompson, 
P.   V.  Davis, 

Wilson  Bldg.,  Yakima,  Wash., 
Chas.  F.  Bolin, 

Toppejiish,   Wash., 
Counsel  for  Plaintiff  in  Error. 
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JOHN  McKUNE, 

Plaintiff  in  Error, 

YS. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


Upon  Writ  of  Error  to  the  United  States  District 
Court  of  the  Eastern  District  of  Washing- 
ton, Southern  Division. 


Brief  of  Plaintiff  in  Error. 
STATEMENT  OF  THE  CASE. 

The  indictment  contains  eighteen  counts,  which 
constitute  six  separate  charges  of  purchase,  posses- 
sion and  sale  of  narcotics  upon  six  separate  occa- 
sions and  defendant  was  found  guilty  upon  all 
counts  except  the  tenth,  eleventh  and  twelfth. 

The  evidence  of  the  Government  consisted  chiefly 
of  the  testimony  of  three  private  detectives.  Jack 
T.  Rohertson,  Mrs.  J.  T.  Robertson  and  Orville 
Wright.  Jack  Robertson  described  his  business 
as  a  special  investigator,  or  a  stool-pigeon. 


Jack  Robertson  testified  that  on  April  lOth,  1922, 
he  purchased  of  defendant  cocaine  (Exhibit  No.  1) 
for  which  he  paid  defendant  five  dollars.  That  on 
April  12th,  1922,  he  purchased  of  defendant  cocaine 
(Exhibit  No.  2),  for  which  he  paid  five  dollars. 

That  on  April  15th,  1922,  he  purchased  two 
bindles  of  cocaine  from  defendant  for  which  he 
paid  defendant  two  dollars. 

Mrs.  J.  T.  Robertson  testified  she  purchased  co- 
caine from  the  defendant  (identification  No.  4) 
on  April  11,  1922,  for  which  she  paid  the  defendant 
$5.00  (five  dollars). 

Orville  Wright  testified  that  on  April  14,  1922, 
he  purchased  from  the  defendant  cocaine  (exhibit 
No.  5)  for  w^hich  he  paid  defendant  five  dollars 
($5.00). 

On  cross-examination  these  three  witnesses  ad- 
mitted that  they  were  not  in  the  employ  of  the 
United  States  Government;  that  they  were  special 
detectives,  or  private  investigators  or  stool-pigeons. 
The  woman,  Mrs.  J.  T.  Robertson,  upon  cross-exami- 
nation in  answer  to  the  question,  had  she  ever  been 
a  prostitute,  replied  in  the  negative. 

The  defendant  in  his  case  offered  to  prove  by 
the  witness,  Amy  Luloff,  actions  and  conduct  of 
said  witness  Mrs.  Robertson,  proving  that  the  said 
Mrs.  Robertson  had  been  prostituting. 

The  defendant  at  the  close  of  the  Government's 
case  moved  for  a  directed  verdict  on  the  ground 
that  the  Government's  evidence  clearly  showed  an 
entrapment  by  the  private  detectives,  Jack  Robert- 
son, Mrs.  J.  T.  Robertson,  and  Orville  Wright ;  that 
such  entrapment  by  private  detectives  who  were 


not  United  States  officers  and  not  employed  by  the 
United  States  Government  for  the  purpose  of  en- 
forcing revenue  laws  or  congressional  acts  brought 
case  within  the  rule  that  the  defendant  was  entitled 
to  an  acquittal  upon  that  class  of  testimony. 

The  Court  overruled  the  motion  but  stated  that 
the  question  could  be  renewed  upon  a  motion  for 
new  trial. 

The  defendant  was  found  guilty  upon  (15)  fif- 
teen counts;  and  motion  for  a  new  trial  was  duly 
presented  and  denied  to  which  ruling  exception 
was  taken  and  allowed. 

There  are  but  two  points  which  are  covered  by 
three  assignments  of  error. 

The  assignments  of  error  numbers  1  and  3  go  to 
the  same  point. 

I. 

ASSIGNMENTS   OF  ERRORS. 
The  Court  erred  in  overruling  the  motion  of  de- 
fendant for  a  directed  verdict  of  not  guilty  inter- 
posed by   defendant  based  upon  the   ground  that 
any  alleged   offenses  that  had  been   attempted   to 
be   proven   were   shown   conclusively   and   affirma- 
tively to  have  been  established  by  evidence  secured 
illegally  in  that  the  same  was  not  procured  by  the 
Government  of  the  United  States,  but  by  private 
parties  who  called  themselves  "private  investiga- 
tors," who  with  the  purpose  of  inducing  and  entrap- 
ping the  defendant  to  commit  a  crime  did  induce 
him  to  commit  a  crime,  to  wit,  the  crime  of  selling 
prohibited  narcotics  to  such  "private  investigators," 
and  indirectly  and  by  operation  of  law,  the  crimes 
of  purchasing  and  having  in  his  possession  such 


prohibited  narcotics  without  having  complied  with 
the  Federal  Acts  in  relation  thereto,  all  as  charged 
in  the  different  counts  in  the  indictment. 

II. 

Error  of  the  Court  in  sustaining  an  objection  of 
the  Government  to  an  offer  by  the  defendant  to 
prove  by  Mrs.  Amy  Luloff,  a  witness  for  defendant, 
acts  of  prostitution,  or  acts  (25)  from  which  pros- 
titution could  be  reasonably  inferred  on  the  part  of 
Mrs.  Jack  Robertson,  one  of  the  main  witnesses 
for  the  Government,  who  had  testified  on  cross- 
examination  in  answer  to  an  interrogatory  of  de- 
fendant as  to  whether  she  had  ever  been  a  prosti- 
tute that  she  had  not. 

III. 

Error  of  the  Court  in  overruling  defendant's 
motion  for  a  new  trial  predicated  upon  errors 
of  law  embodied  in  assignments  of  error  I  and  II 
herein. 

Minds  of  reasonable  men  can  differ  as  to  the 
solution  of  these  points. 

The  view  of  appellant  is  that  when  an  entrap- 
ment is  to  be  permitted  to  secure  conviction  for 
violation  of  a  Federal  law  the  entraper,  at  least, 
should  be  an  officer  of  the  Government  or  in  the  em- 
ploy of  the  Government  or  have  some  standing, 
other  than  being  a  mere  stool-pigeon  or  special 
detective  of  doubtful  character. 

Some  of  the  authorities  that  support  this  view 
are, 

Grimm  vs.  United  States,  156  U.   S.   604,  39 
L.  Ed.  550. 


Andrews  vs.  United  States,  162  U.  S.  420,  40 

L.  Ed.  1023. 
Woo  Wai  vs.  United  States,  223  Federal,  412. 
Butts  vs.  United  States,  273  Fed.  35. 
As  to  assignment  number  II,  the  defendant  of- 
fered to  prove  tliat  one  of  the  main  witnesses  for 
the  Government  was  a  prostitute  by  showing  acts 
of  prostitution  on  her  part,  after  the  witness  in  an- 
swer  to    a    question   on    cross-examination,    as    to 
whether  she  was  a  prostitute,  testified  she  was  not 
and  she  never  had  been.     The  Court  sustained  the 
objection  of  the  Government. 

Some  authorities  hold  that  under  the  circum- 
stances the  defendant  is  bound  by  her  answer,  while 
others  take  a  broader  view  and  hold  that  the  ma- 
terial question  that  the  jury  may  pass  on  is  the 
credibility  of  the  witness  and  whether  or  not,  in 
fact  and  truth,  she  is  a  prostitute. 

State  vs.  Jackson,  83  Wash.  504,  pg.  527. 
In  the  opinion  by  Judge  Chadwick,  he  said: 
"It  is  not  the  manner  of  proof  that  con- 
cerns the  law  so  much  as  the  object  sought  to 
be  attained,  for,  as  said  by  this  Court  in  the 
CoellcD  case,  a  woman  cannot  ruthlessly  destroy 
that  quality  upon  which  most  other  good  quali- 
ties are  dependent  and  for  which,  above  all 
others,  a  woman  is  reverenced  and  respected, 
and  retain  her  reputation  for  truthfulness  un- 
smirched.  We  can  mark  no  distinction  be- 
tween receiving  evidence  as  to  the  reputation 
of  a  witness  for  truth  and  veracity  and  receiv- 
ing evidence  of  reputation  as  to  moral  charac- 


ter,  when  this  Court  has  said  that  a  reputation 
for  immorality  is  a  thing  to  be  considered  when 
passing  upon  the  credibility  of  a  witness." 
State  vs.  Wingard,  92  Wash.  219,  158  Pac.  pg. 

728. 
Tla-Koo-Yel-Lee  vs.  United  States,  167  U.  S. 

274,  42  L.  Ed.  166. 
State  vs.  Pickle,  200  Pac.  319,  116  Wash.  600. 
We  do   not  think   any  human  being  should   be 
sent  to  the  penitentiary  upon  the  class  of  evidence 
relied  upon  by  the  Government  in  this  case. 

The  writer  of  this  brief  has  been  confined  to  his 
bed  for  nearly  two  months  and  has  been  unable  to 
give  the  Court  the  benefit  of  an  elaborate  investi- 
gation of  the  questions  involved,  made  prior  to 
determining  to  present  an  appeal. 

His  associate,  Mr.  Davis,  has  not  been  with  him 
for  some  time  and  Mr.  Bolin  has  been  away  a  great 
deal  of  the  time,  and  left  the  preparation  of  this 
brief  to  the  writer. 

On  behalf  of  the  appellant  we  trust  that  the 
Court,  with  the  assistance  with  the  few  authorities 
cited,  will  be  able  to  comprehend  the  contentions  of 
the  appellant  as  fully  as  if  it  had  the  benefit  of  a 
long  brief. 

Very  respectfully  submitted  by, 

WILLIAM  M.  THOMPSON, 
P.  Y.  DAVIS, 

Wilson  Bldg.,  Yakima,  Wash., 
CHAS.  F.  BOLIN, 

Toppenish,  Washington, 
Counsel  for  Plaintiff  in  Error. 


IN  THE 

ffltrmtt  Qlourt  of  A^qj^ala 


JOHN  McKUNE, 

»  Plaintiff  in  Error  a 

vs.  >   No.  4144 

THE  UNITED  STATES  OF  AMERICA,' 

Defendant  in  Error. 


Irtrf  0f  ^tUnhmxX  in  iErrnr 


FRANK  R.  JEFFREY, 

United  States  Attorney, 
H.  SYLVESTER  GARVIN, 

Assistant  United  States  Attorney, 
331  Federal  Building,  v 
Spokane,  Washington, 
Attorneys  for  Defendant  in  Error. 


Filed 


Clerk. 
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IN  THE 

(Hxvmxt  (Htmvt  of  App^b 
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JOHN  McKUNE,. 

Plaintiff  in  Error  a 
vs.  \   No.  4144 

THE  UNITED  STATES  OE  AMERICA,' 

Defendant  in  Error. 


Irtrf  nf  irf^niant  in  lErnir 


Briefly,  the  facts  involved  in  this  case  are  as  follows: 

The  defendant  was  indicted  by  the  Grand  Jury  charg- 
ing in  eighteen  counts  the  violation  of  certain  provisions 
of  the  Harrison  Narcotic  Act.  A  verdict  of  guilty  was 
rendered  by  the  jury  on  all  counts,  except  the  tenth, 
eleventh  and  twelfth,  and  upon  these  counts  the  govern- 
ment offered  no  proof,  and  when  it  rested  its  case,  mov- 
ed the  court  for  permission  to  dismiss,  as  shown  by  the 
record  on  page  45. 

For  the  convenience  of  the  court,  it  may  be  stated  at 
this  time  that  all  of  the  counts  in  the  indictment  were 
predicated  upon  six  transactions  charging  from  the  10th 
day  of  April,  1922,  to  the  15th  day  of  April,  1922.  All 
of  the  counts  are  similar  and  identical  in  form,  except 


that  on  each  date  the  third  count,  which  alleges  a  sale, 
is  made  to  different  parties.  For  instance,  the  first 
count  charges  the  purchase  of  a  quantity  of  cocaine.  The 
second  count  charges,  on  the  same  date,  the  possession 
of  the  same  amount,  with  intent  to  sell,  and  the  third 
count  charges  the  sale  of  the  same  amount  at  the  same 
time  and  place  to  the  witness  J.  T.  Robertson;  and  this 
follows  throughout  the  entire  indictment,  the  only 
change  being  in  the  amount  of  cocaine,  the  dates  upon 
which  the  transactions  were  executed  and  the  party  to 
whom  the  same  was  made. 

For  the  sake  of  clearness,  we  will  follow  the  assign- 
ments of  error  in  the  order  adopted  by  counsel  in  his 
brief  on  behalf  of  the  plaintiff  in  error. 

ARGUMENT 

1. 

The  first  assignment  of  error  deals  exclusively  with 
the  question  of  entrapment  and  upon  which  point  coun- 
sel cites  the  case  of  Grimm  v.  United  States,  156  U.  S. 
604,  Andrews  v.  United  States,  162  U.  S.  420,  Woo  Wai 
V.  United  States,  223  Fed.  412  and  Butts  v.  United 
States,  273  Fed.  35. 

Discussing  first  the  Butts  case,  we  have  no  com- 
plaint to  find  with  this  decision  other  than  that  it  is  not 
applicable  to  the  case  at  bar.  In  that  case  the  officers 
incited  a  person  to  commit  a  crime,  who  had  no  inten- 
tion to  do  so  and  it  was  only  upon  the  inducements  and 
entrapments  of  the  officers  that  he  permitted  himself 
to  become  their  victim.     It  is  our  opinion  that  this  case 


clearly  states  the  law  upon  the  subject  in  a  case  of  that 
character.  However,  in  the  case  at  bar  the  defendant 
makes  no  plea  of  an  entrapment.  His  own  testimony, 
both  on  direct  and  cross-examination,  as  shown  by  the 
record,  forecloses  any  such  contention,  for  his  testi- 
mony, briefly,  is  that  he  never  met  any  of  the  parties 
whom  the  government  alleged,  and  who  testified  at  the 
trial  had  met  him  on  the  days  in  question,  had  several 
discussions  with  him  and  to  whom  he  sold  the  narcotic 
drug's. 
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He  further  denied  ever  having  sold  any  narcotic  drugs 
to  the  parties  alleged  in  the  indictment,  and,  further- 
more, tends  to  establish  an  alibi  that  he  was  not  present 
at  the  places  in  question  at  the  time  the  government  al- 
leged and  the  jury  found  that  the  cocaine  was  sold. 

The  other  three  cases  cited  by  the  plaintiff  in  error 
are  certain  and  positive  opinions  in  upholding  the 
government's  contenton  in  this  case.  As  this  issue  has 
been  passed  upon  by  this  court  in  two  recent  cases,  we 
feel  that  a  further  discussion  of  it  is  unnecessary  and 
cite. 

Fiunkin  v.  United  States,  265  Fed.  1 ; 
Ritterv.  United  States,  293  Fed.  187. 

The  following  citations  are  also  applicable  to  the 
point  at  issue: 

Billingsley  v.  United  States,  274  Fed.  86; 
Fisk  V.  United  States,  279  Fed.  12; 
Lucadamo  v.  United  States,  280  Fed.  653 ; 
Smith  V.  United  States,  284  Fed.  673 ; 


Ramsey  v.  United  States,  268  Fed.  825  ; 
Rossi  V.  United  States,  293  Fed.  896. 

2. 

The  third  assignment  of  error  is  based  upon  the  first 
and  second,  and  must  necessarily  be  bound  by  the  re- 
sult therein. 

The  second  assignment  is  as  follows : 

"Error  of  the  Court  in  sustaining  an  objection  of 
the  Government  to  an  offer  by  the  defendant  to 
prove  by  Mrs.  Amy  Luloff,  a  witness  for  defendant, 
acts  of  prostitution,  or  acts  from  which  prostitution 
could  be  reasonably  inferred  on  the  part  of  Mrs. 
Jack  Robertson,  one  of  the  main  witnesses  for  the 
Government,  who  had  testified  on  cross-examination 
in  answer  to  an  interrogatory  of  defendant,  as  to 
whether  she  had  ever  been  a  prostitute,  that  she 
had  not." 

In  support  of  this  contention  counsel  for  the  plaintiff 
in  error  cites  a  number  of  cases  from  the  Supreme  Court 
of  the  State  of  Washington,  and  the  case  of  Tla-Koo- 
Yel-Lee  v.  United  States,  167  U.  S.  274.  The  court  in 
discussing  some  of  the  issues  involved  in  that  case,  does 
not  specifically  pass  upon  the  question  raised  here  by 
counsel,  but  owing  to  the  strained  facts  and  circum- 
stances connected  with  the  case,  the  court  passes  over 
the  issue  partially  raised  there  without  any  extended 
discussion  and  we  are  of  the  opinion  that  the  holdings  in 
the  federal  courts  upon  the  question  of  collateral  issues 
is  much  different  than  that  contended  for  by  counsel  for 
the  plaintiff  in  error. 


Jones  on  Evidence,  at  page  1068,  paragraph  840,  dis- 
cusses the  question  as  follows: 

''Although  we  have  seen  that  in  many  jurisdic- 
tions much  latitude  is  allowed  in  cross-examination 
to  effect  the  credibiHty  of  v\^itnesses  by  proof  of 
specific  acts  or  misconduct,  it  iniist  not  be  inferred 
that  this  allozv's  independent  or  extrinsic  ez'idenee  of 
such  acts.  The  rule  is  very  general  that  the  inquiry 
is  confined  to  cross-examination,  and,  further,  that 
the  evidence  of  the  "witnesses  on  such  collateral 
matters  can  not  he  contradicted.  The  rule  followed 
in  many  states  by  which  the  witness  can  be  cross- 
examined  as  to  specific  facts  tending  to  disgrace 
him,  often  works  great  hardship,  and  it  would  be 
intolerable  that  any  witness  might  be  surprised  by 
an  array  of  witnesses  and  compelled  to  defend  past 
transactions  having  no  connection  with  the  suit. 
In  various  states  evidence  of  this  character  is  for- 
bidden by  statute."     (Italics  ours). 

Cyc,  in  Volume  40,   at  pages  2600,  2601,  2602  and 
2603,  on  this  subject,  is  as  follows: 

"The  attack  must  be  confined  to  the  general  char- 
acter or  reputation  of  the  witness  and  not  directed 
to  any  particular  trait  of  character,  except,  of  course 
the  lack  of  veracity,  nor  can  the  zvitness  be  impeach- 
ed by  showing  particidar  facts  or  that  he  has  com- 
mitted particidar  wrongful  or  immoral  acts.  So  a 
witness  can  not  be  impeached  by  the  evidence  show- 
ing particular  instances  in  which  he  has  been  un- 
truthful or  corrupt  or  dishonest,  particular  acts  of 
unchastity  or  immorality  or  the  maintenance  of  il- 
licit relations  with  a  particular  individual.  Cir- 
cumstances or  occurrences  indicating  a  lack  of 
morality,  that  he  is  living  apart  from  his  wife,  in- 
toxication upon  particular  occasions,  or  the  com- 
mission of  crimes  of  which  the  witness  has  not  been 
convicted.  The  rule  is,  hozifever,  subject  to  an  ex- 
ception in  the  case  of  a  conviction  of  crime,  and,  ac- 
cording to  some  authorities,  does  not  apply  on  the 
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cross-examination  of  the  witness  himself."  (Italics 
ours). 

The  following,  in  support  of  this  rule,  is  taken  from 
28  Ruling  Case  Law,  paragraph  202,  at  page  613: 

"The  rule  is  firmly  established  that  a  witness  can 
not  be  impeached  l3y  showing  the  falsity  of  his 
testimony  concerning  facts  formerly  stated  and  ans- 
wered by  a  witness  upon  cross-examination  upon  a 
-  merely  collateral  matter  can  not  be  contradicted. 
//  he  he  asked  as  to  a  collateral  fact,  his  anszi^er  is 
conclusive  upon  the  party  examining  him."  (Italics 
ours ) . 

In  the  case  of  Fisk  v.  United  States,  279  Fed.  12,  at 
page  17,  (C.  C.  A.)  the  court,  in  discussing  this  issue, 
states  the  following: 

"It  is  also  assigned  as  error  that  the  court  im- 
properly limited  counsel  for  defendant  in  his  cross- 
examination  of  the  witness  Harris,  particularly  in 
reference  to  whether  the  witness  was  intimate  with 
a  certain  negro  woman  who  at  that  time  lived  on 
Welling  Street  in  the  City  of  Memphis.  Before  an 
objection  was  interposed  to  this  question,  the  wit- 
ness answered  that  he  was  not.  This,  of  course, 
was  the  end  of  that  inquiry,  even  though  it  were 
conceded  that  the  credibility  of  the  witness  could 
be  impeached  in  this  manner.  It  was  purely  col- 
lateral to  the  issue  on  trial  and  counsel  was  bound  by 
the  answer  of  the  witness.  Citing  the  Hanover 
Fire  Ins.  Co.  v.  Dallavo,  274  Fed.  258,  (C.  C.  A.)" 

The  Seventh  Circuit  Court  of  Appeals  in  the  case  of 
Daniels  v.  United  States,  196  Fed.  459  at  page  464,  dis- 
cussing a  similar  question,  expresses  the  rule  as  follows : 

"This  ruling  was  right.  Hassel's  credibility  as 
a  witness  could  not  be  tried  by  raising  and  trying  an 
independent  issue  as  to  his  honesty,  his  interest  or 
his  motives." 


I 


A  similar  question  is  discussed  in  Bullard  v.  United 
States,  245  Fed.  837,  Fourth  Circuit.  There  the  court 
in  passing  upon  the  question  states  at  page  840: 

"We  are  not  aware  of  any  theory  upon  which 
this  ruHng  can  be  defended.  The  subject  matter 
of  the  question,  addressed  to  Bullard,  was  obviously 
collateral  to  the  issue  on  trial  and  the  government 
was  bound  by  his  answer.  Indeed,  it  is  elementary 
that  contradiction  in  such  case  is  not  ordinarily 
permissible." 

See  also  Miller  v.  Territory  of  Oklahoma,  149  Fed. 
330,  Teese  v.  Huntingdon,  64  U.  S.  2  (23,  Wall.),  Young 
V.  Corrigan,  208  Fed.  431. 

For  the  sake  of  argument  let  us  assume  that  the  trial 
court  may  have  committed  error  in  refusing  to  permit 
such  a  question  to  be  answered  by  the  witness,  Mrs. 
Robertson.  The  sentence  in  this  case  was  a  commitment 
in  the  United  States  penitentiary  at  McNeil  Island  for 
a  period  of  five  years,  which  sentence  can  be  sustained 
by  any  single  count  in  the  indictment.  The  only  counts 
to  which  the  witness,  Mrs.  Robertson,  test^'fied  were 
counts  four,  five  and  six,  the  government  offering  no 
proof  on  counts  X,  XI  and  XII  of  the  indictment.  This 
leaves  counts  I,  II,  III,  VII,  VIII,  IX,  XVI,  XVII  and 
XVIII  sustained  by  the  witness  Jack  T.  Robertson  and 
others,  and  counts  XIII,  XIV  and  XV  by  the  witnesses 
Orville  Wright  and  others.  So  in  the  instant  case  it 
could  not  have  had  any  prejudicial  efifect  upon  the  plain- 
tiff in  error,  as  the  verdict  and  sentence  are  sustained 
by  other  counts,  not  considering  counts  IV,  V  and  VI. 

The  record  on  page  44  clearly  establishes  that  the  in- 
formants used  by  the  government  as  witnesses  were  in 
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the  employ  of  E.  G.  Fleming,  the  chief  of  police  of  Top- 
penish,  Washington,  and  that  they  had  information  that 
the  plaintiff  in  error  had  been  selling  and  distributing- 
narcotic  drugs  prior  to  the  time  that  any  of  the  witnesses 
on  behalf  of  the  government  met  plaintiff  in  error  Mc- 
Kune;  that  he  had  possession  of  the  drugs  and  was  a 
willing  vendor  to  any  prospective  purchasers,  so  we 
respectfully  submit  that  there  is  no  basis  for  the  de- 
fense of  an  entrapment,  that  no  error  was  committed  by 
the  trial  court  and  that  the  verdict  and  judgment  of  the 
court  should  be  affirmed. 

Respectfully  submitted, 

FRANK  R.  JEFFREY, 

United  States  Attorney, 

H.  SYLVESTER  GARVIN, 

Assistant  United  States  Attorney. 
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SHERMAN  DUGGAN,  United  States  Attorney, 
and  His  Assistants,  H.  G.  McCAIN,  of  Cor- 
dova, Alaska,  and  JULIEN  A.  HURLEY,  of 
Anchorage,  Alaska, 

Attorneys  for  Plaintiff  and  Defendant  in 
Error. 

L.  V.  RAY,  of  Seward,  Alaska, 

Attorney  for  Defendant   and  Plaintiff  in 
Error.     [1*] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  874— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON, 

Defendant. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  Above-entitled  Court. 

You  will  please  prepare,  authenticate  and  certify 
for  filing  in  the  office  of  the  Clerk  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, at  San  Francisco,  California,  upon  the  writ  of 
error  heretofore  issued  in  the  above-entitled  cause, 
the  following  papers,  pleadings  and  records  on  file 
in  said  case,  to  wit: 


*Page-iiumber  appearing  at  foot  of  page  of  original  certified   Tran- 
script of  Eecord. 
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1.  This  praecipe. 

2.  Bill  of  exceptions. 

3.  Order  settling  and  certifying  bill  of  exceptions. 

4.  Assignment  of  errors. 

5.  Petition  for  writ  of  error. 

6.  Order  allowing  writ  of  error  and  fixing  amount 

of  bond,  whicli  shall  act  as  a  supersedeas. 

7.  Appearance    bond    upon    writ    of    error    (ap- 

proved). 

8.  Cost  bond  upon  writ  of  error  (approved). 

9.  Writ  of  error. 

10.  Citation  on  writ  of  error  (original). 

11.  Citation  on  writ  of  error  (served  copy). 
Dated  at  Valdez,  Alaska,  this  2d  day  of  Novem- 
ber, 1923. 

L.  V.  RAY, 
Attorney  for  Defendant. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Div.  November  3,  1923. 
W.  N.  Cuddy,  Clerk.     [2] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  874— CRIMINAL. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

C.  F.  PETERSON  and  CLINTON  MAELHORN, 

Defendants. 


The  United  States  of  America. 


Notice  of  Presentation  of  Bill  of  Exceptions  for  Set- 
tlement and  Certification. 
To     Honorable     SHERMAN     DUGGAN,     United 
States  Attorney  for  the  Territory  of  Alaska, 
Third  Division: 
PLEASE  TAKE  NOTICE  that  the  undersigned, 
as  attorney  for  the  defendants  C.  F.  Peterson  and 
Clinton  Maelhorn,  will  on  the  24th  da}^  of  February, 
1923,  at  the  hour  of  ten  o'clock  in  the  forenoon  of 
said  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  present  to  the  Court  for  settlement  and  cer- 
tification the  defendants'  bill  of  exceptions  in  the 
above-entitled  case,  a  copy  of  which  bill  of  excep- 
tions is  attached  hereto  and  herewith  served  upon 
you. 

Dated  at  Valdez,  Alaska,  this  I'Tth  day  of  Febru- 
ary, 1923. 

L.  V.  RAY, 
Attorney  for  the  Defendants. 

iService  of  a  true  copy  of  the  above  notice  of  pres- 
entation of  bill  of  exceptions  for  settlement  and 
certification  acknowledged  this  19th  day  of  Febru- 
ary, 1923. 

SHERMAN  DUGGAN. 
United  States  Attorney.     [3] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  874— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON  and  CLINTON  MAELHORN, 

Defendants. 

Bill  of  Exceptions. 

Comes  now  C.  F.  Peterson,  one  of  the  above- 
named  defendants,  and  being  about  to  prosecute  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  a  writ  of  error  upon  the  judgment 
made  and  entered  by  the  above-named  District  Court 
on  the  15th  day  of  December,  192i2,  in  said  cause,  as 
against  the  said  defendant  C.  F.  Peterson,  prays  an 
order  of  said  District  Court,  or  of  the  Honorable 
E.  E.  Ritchie,  Judge  thereof  who  presided  at  the 
trial  of  said  cause  and  who  made  and  entered  said 
judgment  aforesaid,  that  this  bill  of  exceptions  con- 
taining the  following  named  papers,  pleadings,  pro- 
ceedings, and  exceptions  in  said  cause,  be  filed,  set- 
tled and  certified  to  as  said  defendant's  C.  F.  Peter- 
son, bill  of  exceptions  upon  said  writ  of  error,  to 
wit: 

1.  Complaint. 

2.  Warrant. 

3.  Transcript  docket  entries  Justice's  court  con- 

taining judgment  and  sentence  therein. 

4.  Notice  of  appeal. 
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5.  Undertaking  on  appeal. 

6.  Certificate  of  Justice. 

7.  Transcript  of   testimony   and  proceedings   at 

trial. 

8.  Verdict. 

9.  Motion  in  arrest  of  judgment. 

10.  Minute  order  denying  motion  in  arrest  of  judg- 

ment. 

11.  Judgment  and  sentence. 

12.  Bail  bond  pending  writ  of  error. 

True,  full  and  correct  copies  of  all  of  said  papers, 
pleadings,  proceedings  and  exceptions  are  hereto  at- 
tached,  and  are,  by  reference  herein,  inserted  in  this 
bill  of  exceptions. 

The  defendant,  C.  F.  Peterson,  prays  that  the 
judgment  and  sentence  of  said  District  Court  ren- 
dered and  pronounced  against  him  on  December 
15th,  1922,  in  said  cause,  may  be  reversed. 

Dated  at  Seward,  Alaska,  this  17th  day  of  Febru- 
ary, 1922. 

L.  V.  RAY, 
Attorney  for  Defendant,  C.  F.  Peterson.     [4] 

In  the  United  States  Commissioner's  Court  for 
Knik  Precinct,  Third  Division,  Territory  of 
Alaska. 

No.  . 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON  and  CLINTON  MAELHORN, 


6  C.  F.  Peterson  vs. 

Complaint  for  the  Violation  of  Section  1,  Act  of  Con- 
gress Approved  February  14tli,  1917,  Known 
as  the  Alaska  Dry  Law. 

(Filed  August  12,  1922.) 

C.  F.  Peterson  and  Clinton  Maelhorn  are  accused 
by  C.  W.  Mossman,  Deputy  United  States  Marshal 
for  the  Third  Division  of  the  Territory  of  Alaska, 
in  this  complaint  of  the  crime  of  having  intoxicat- 
ing liquor  in  their  possession,  committed  as  follows. 

The  said  C.  F.  Peterson  and  Clinton  Maelhorn, 
on  the  20th  day  of  July,  A.  D.  1922,  in  Knik  Pre- 
cinct, in  the  Territory  of  Alaska  and  within  the 
jurisdiction  of  this  Court,  then  and  there  being,  did 
then  and  there  wilfully  and  unlawfully  have  in  their 
possession  intoxicating  liquor,  to  wit,  whiskey,  com- 
monly called  "white  mule,"  in  violation  of  the  pro- 
visions of  the  Act  of  Congress,  approved  February 
14th,  1917,  commonly  known  as  the  Alaska  Dry 
Law,  contrary  to  the  form  of  the  statutes  in  such 
case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 

C.  W.  MOSSMAN. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

I,  C.  W.  Mossman,  being  first  duly  sworn,  upon 
oath  depose  and  say  that  the  foregoing  complaint  is 
true;  and  that  I  am  a  Deputy  United  States  Mar- 
shal for  the  Third  Division  of  the  Territory  of 
Alaska. 

C.  W.  MOSSMAN. 
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Subscribed  and  sworn  to  before  me  this  24th  day 
of  July,  192i2. 

[Seal]  W.  H.  EAGER, 

U.  S.  Commissioner  and  Ex-Officio  Justice  of  the 
Peace.     [5] 

In  the  United  States  Commissioner's  Court  for  the 
Territory   of   Alaska,   Third   Division,   at  An- 
I         chorage. 

United  States  of  America, 
Territor}^  of  Alaska, — ss. 

Writ  of  Error. 

Filed  July  24,  1922. 
The  President  of  the  United  States  of  America  to 
the  Marshal  of  the  Third  Division  of  the  Ter- 
ritory of  Alaska,  or  His  Deputy,  aREETING : 
We  command  you  to  apprehend  forthwith  F.  C. 
Peterson  and  Clinton  Maelhorn  who  is  named  in 
a  complaint  made  an  oath  before  me  this  24th  day 
of  July,  A.  D.  1922,  by  C.  W.  Mossman  if  they  be 
found  in  said    district  for  the  crime  of  having  in- 
toxicating liquor  in  their  possession  as  is  more  par- 
ticularly set  forth  in  said  complaint,  and  bring  them 
before  me  to  answer  said  complaint,  and  be  further 
dealt  with  as  the  law  directs. 

HEREOF  FAIL  NOT  and  make  return  of  this 
writ  with  your  doings  thereon. 
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Given  under  my  hand  and  seal  at  Anchorage,  this 
24th  day  of  July,  1922. 

[Seal]  W.  H.  EAGER, 

United  States  Commissioner  and  Ex-Officio  Justice 
of  the  Peace.     [6] 

In  Commissioner's  Court. 

Before    W.    H.    EAGER,    Commissioner   and   Ex- 
Officio  Justice  of  the  Peace. 

No.  973. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

C.  F.  PETERSON  and  CLINTON  MAELHORN, 

Defendants. 

JULIAN  A.  HURLEY,  Attorney  for  Plaintiff. 

JAMES  TRUITT  and  L.  V.  RAY,  Attorneys  for 
Defendant. 

(Filed  as  of  August  12,  1922.) 
July  24,  1922.     Complaint    in   writing   verified   by 
C.  W.  Mossman  charging  above- 
named  defendant  with  crime  of 
having  intoxicating  liquor  in  his 
possession — filed. 
July  24,  1922.     Warrant  of  arrest  issued  and  de- 
livered to  the  U.  S.  Marshal  for 
execution. 
July  24,  1922.     Marshal  returned  said  warrant  of 
arrest  endorsed  as  follows:  "The 
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within  writ  came  to  hand  July  24, 
1922,  and  I  executed  same  by 
arrest  of  the  within  named  de- 
fendants and  now  produce  them 
in  Court. 

H.  P.  SULLIVAN, 

U.  S.  Marshal, 
By  C.  W.  Mossman, 

Deputy. ' ' 

July  24,  1922.  Bail  Bond  as  to.  defendant  C.  F. 
Peterson  in  sum  of  $1000.00  with 
'Fred  Wright  and  P.  0.  Sundberg 
as  sureties,  approved  and  filed. 

July  24,  1922.  Bail  Bond  as  to  defendant  Clinton 
Maelhorn  in  the  sum  of  $1000.00, 
with  Fred  Wright  and  P.  O. 
Sundberg  as  sureties  approved 
and  filed. 

July  31,  1922.  Defendants  in  court — Complaint 
read  to  defendants,  said  defend- 
ants and  each  of  them  put  in  his 
plea  of  "not  guilty"  to  said  com- 
plaint. 

July  31,  1922.  By  agreement  case  set  for  August 
11,  1922,  at  2:30  P.  M. 

Aug.  11,  1922.  All  parties  present,  including  the 
above-named  defendants:  a  jury 
having  been  expressly  waived, 
cause  being  tried  before  the  court 
without  a  jury.  Request  of  L.  V. 
Ray,  Esq.,  attorney  for  defend^ 
ants,  for  continuance,  denied. 
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Witnesses  for  the  Government 
sworn  and  testified,  C.  W.  Moss- 
man  and  Chas.  Watson.  After 
hearing  the  evidence  in  the  case 
and  argument  of  counsel  and 
being  fully  advised  the  Court 
finds  the  said  defendants  C.  F. 
■  Peterson  and  Clinton  Maelhorn 
have  been  proven  guilty  of  the 
Crime  charged  in  the  said  com- 
plaint, and  the  Court  adjudged 
said  Defendants  C.  F.  Peterson 
and  Clinton  Maelhorn,  and  each 
of  said  defendants  guilty  of  the 
crime  charged  in  said  complaint, 
to  wit :  crime  of  having  intoxicat- 
ing liquor  in  their  possession. 
Said  defendants  and  each  of  them 
w^aiving  time  for  pronouncing 
sentence  and  consenting  that  sen- 
tence be  forthwith  pronounced 
against  said  defendants,  the  Court 
rendered  and  entered  Judgment 
of  Conviction  as  follows:  The 
above-named  defendants  C.  F. 
Peterson,  and  Clinton  Maelhorn, 
having  been  brought  before  me, 
W.  H.  Rager,  a  commissioner  and 
Ex-Officio  Justice  of  the  Peace,  in 
a  criminal  action  for  the  crime  of 
having  intoxicating  liquor  in 
their  possession,   in  violation   of 
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Act  of  Congress  approved  Febru- 
ary 14,  1917,  and  the  said  C.  F. 
Peterson  and  the  said  Clinton 
Maelhorn  having  thereupon 
pleaded  "Not  guilty"  and  been 
duly  tried  by  me  and  upon  such 
trial  duly  convicted,  I  have  ad- 
judged that  said  C.  F.  Peterson 
be  imprisoned  in  the  Federal  Jail 
at  Anchorage,  Alaska,  for  a 
period  of  Nine  (9)  months  and 
and  that  he  [7]  pay  a  fine  of 
Nine  Hundred  Dollars,  and  fur- 
ther that  C.  F.  Peterson  be  im- 
prisoned in  the  Federal  Jail  at 
Anchorage,  Alaska,  until  such  fine 
be  satisfied;  said  imprisonment 
not  to  exceed  one  (1)  day  for 
every  Two  Dollars  (2.00)  of  such 
fine ;  and  that  said  C.  F.  Peterson 
serve  one  day  for  every  two  dol- 
lars of  such  fine  of  $900.00  that 
he  shall  fail  or  refuse  to  pay  and 
being  in  addition  to  said  im- 
prisonment of  Nine  (9)  Months. 
Further,  I  have  adjudged  that 
said  Clinton  Maelhorn  be 
imprisoned  in  the  Federal  Jail  at 
Anchorage,  Alaska,  for  a  period 
of  Nine  (9)  months,  and  that  he 
pay  a  fine  of  Nine  Hundred  Dol- 
lars  ($900.00),  and  further  that 
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said  defendant  Clinton  Maelhorn 
be  imprisoned  in  the  Federal  Jail 
at  Anchorage,  Alaska,  until  such 
fine  be  satisfied,  said  imprison- 
ment not  to  exceed  One  (1) 
day  for  every  two  Dollars  ($2.00) 
of  such  fine,  and  that  said  Clin- 
ton Maelhorn  serve  One  Day  for 
every  two  dollars  that  he  shall 
fail  or  refuse  to  pay,  and  being 
in  addition  to  said  imprisonment 
of  Nine  (9)  Months. 

Done  in  open  court  this  11th 
day  of  August,  1922. 

W.  H.  EAGER, 
Commissioner  .  and  Ex-Officio 
Justice  of  the  Peace. 
Aug.  15,  1922.  Notice  and  undertaking  on  appeal 
sum  of  $2000,  sureties  P.  O.  Sund- 
berg,  Z.  J.  Loussac  as  to  C.  F. 
Peterson,  approved  and  filed. 

Notice  and  undertaking  on  ap- 
peal sum  of  $2000.00,  sureties 
P.  O.  Sundberg  and  Z.  J.  Loussac 
as  to  defendant  Clinton  Mael- 
horn, approved  and  filed.     [8] 
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In  the  Justice's  Court  for  the  Territory  of  Alaska, 
Third  Division,  Knik  Precinct,  at  Anchorage. 

No. . 

UNITED     STATES     OF     AMERICA,     TEREI- 
TORY  OF  ALASKA, 

Plaintiff, 

vs. 

O.  F.  PETERSON  and  CLINTON  MAELHORN, 

Defendants. 

Notice  of  Appeal. 
To  the   UNITED    STATES   OF  AMERICA,  the 
Plaintiff  in  the  Above-entitled  Action,  and  to 
the  United  States  District  Attorney  for  Third 
Judicial  Division,  Territory  of  Alaska,  or  Any 
of  His  Assistants,  and  to  J.  A.  HURLEY,  As- 
sistant United  States  District  Attorney  at  An- 
chorage, Alaska,  and  to  the  Hon.  WILLIAM 
H.  RAGER,  Justice  of  the  Above-styled  Court: 
You  and  each  of  you  will  please  take  notice,  that 
C.  F.  Peterson,  the  defendant  in  the  above-entitled 
action,  hereby  appeals  to  the  District  Court  for  the 
Territory  of  Alaska,  Third  Division,  from  the  judg- 
ment  of   conviction  therein  made   and   entered  in 
the   Justice's   Court  for  the   Territory   of  Alaska, 
Third  Division,  Knik  Precinct,  at  Anchorage,  be- 
fore the  Hon.   William  H.   Rager,  United  States 
Commissioner  and  Ex-Officio  Justice  of  the  Peace,  on 
Friday  the  11th  day  of  August,  A.  D.  1922,  in  favor 
of    the    above-named    plaintiff.    United    States    of 
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America,   and  against  the  above-named  defendant, 
0.  F.  Peterson,  and  from  the  whole  thereof. 

Said  judgment  of  conviction  by  the  Hon.  William 
H.  Eager  being  that  the  said  defendant,  C.  F.  Peter- 
son, be  confined  and  serve  nine  (9)  months  in  the 
federal  jail  at  Anchorage,  Alaska,  and  also  to  pay  a 
fine  of  Nine  Hundred  Dollars  ($900.00)  and  in  lieu 
of  and  failure  to  pay  such  fine  to  serve  one  day  for 
every  Two  Dollars  of  each  fine  until  the  same  is 
satisfied  for  the  crime  of  having  intoxicating  liquor 
in  his  possession  at  Anchorage,  Alaska,  on  the  24th 
day  of  July,  A.  D.  1922,  and  being  in  violation  of 
the  Act  known  as  "An  Act  to  prohibit  the  manufac- 
ture or  sale  of  alcoholic  liquors  in  the  Territory  of 
Alaska  and  for  other  purposes"  and  approved  Feb- 
ruary 14,  1917,  said  Act  being  commonly  known  as 
the  Alaska  Bone  Dry  Law;  said  defendant  having 
been  tried  by  the  Court  on  the  11th  day  of  August, 
1922,  and  found  defendant  guilty  as  [9]  charged. 
Said  judgment  hereby  appealed  from  being  in  w^ords 
and  figures,  to  wjt : 

The  above-named  defendants  C.  F.  Peterson  and 
Clinton  Maelhorn  being  brought  before  me,  William 
H.  Rager,  a  commissioner  and  Ex-Officio  Justice  of 
the  Peace  in  a  criminal  action  for  the  crime  of  hav- 
ing intoxicating  liquor  in  his  possession  in  violation 
of  Act  of  Congress  approved  Feb.  14,  1917,  and  the 
said  C.  F.  Peterson  and  Clinton  Maelhorn  having 
thereupon  pleaded  not  guilty  and  been  duly  tried 
by  me  and  upon  such  trial  duly  convicted  I  have  ad- 
judged that  said  defendant  C.  F.  Peterson  be  im- 
prisoned in  the  federal  jail  at  Anchorage,  Alaska, 
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for  a  period  of  nine  (9)  months  and  that  he  pay  a 
fine  of  Nine  Hundred  Dollars  ($900.00)  and  further 
that  the  said  defendant  C.  F.  Peterson  be  im- 
prisoned in  the  federal  jail  at  Anchorage,  Alaska, 
until  such  fine  be  satisfied  said  imprisonment  not  to 
exceed  one  (1)  day  for  every  Two  (2)  Dollars  of 
such  fine  and  that  said  C.  F.  Peterson  serve  one  day 
for  every  Two  Dollars  of  such  fine  of  Nine  Hundred 
Dollars  ($900.00)  that  he  shall  fail  or  refuse  to  pay 
and  being  in  addition  of  said  imprisonment  of  nine 
(9)  months. 

Further  I  have  adjudged  that  said  Clinton  Mael- 
horn  be  imprisoned  in  the  federal  jail  at  Anchorage, 
Alaska,  for  a  period  of  nine  (9)  months  and  that 
he  pay  a  fine  of  Nine  Hundred  Dollars  ($900.00)  and 
further  that  said  defendant  Clinton  Maelhorn  be 
imprisoned  in  the  federal  jail  at  Anchorage,  Alaska, 
until  such  fine  be  satisfied,  said  imprisonment  not  to 
exceed  one  day  for  every  Two  Dollars  ($2.00)  of 
such  fine  and  that  said  Clinton  Maelhorn  serve  one 
day  for  every  two  dollars  of  such  fine  of  $900.00  that 
he  shall  fail  or  refuse  to  pay  and  being  in  addition 
to  said  imprisonment  of  nine  (9)  months. 

Done  in  open  court  this  11th  day  of  August,  1922. 

[Seal]  W.  H.  EAGER, 

Commissioner  and  Ex-Officio  Justice  of  the  Peace. 
[10] 

Said  judgment  being  entered  in  Criminal  Docket 
No.  4  at  page  170  in  the  above-styled  court,  and 
being  Cause  No.  973. 

Said  defendant  C.  F.  Peterson,  by  order  of  the 
Court,  having  appeared  for  sentence  on  the  11th 
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day  of  August,  1922,  was  sentenced  as  above  set  out 
by  the  Hon.  William  H.  Rager,  the  Justice  above 
named  and  before  v^hom  the  trial  of  the  case  was 
had. 

This  appeal  is  taken  on  questions  of  both  law  and 
fact. 

Dated  at  Anchorage,  Alaska,  this  14th  day  of  Au- 
gust, 1922. 

(Signed)     EAY  and  DAVID, 
Attorneys  for  Defendant, 
Anchorage,  Alaska. 

Service  of  the  above  and  foregoing  notice  of  ap- 
peal admitted  and  accepted,  by  true  copy,  this  14th 
day  of  August,  1922. 

(Signed)     SHERMAN  DUGGAN. 
U.  S.  District  Attorney,  Third  Division,  Territory 
of  Alaska. 

By  JULIEN  A.  HURLEY, 
Assistant  U.  S.  District  Attorney,  Third  Division, 
Territory  of  Alaska.     [11] 

In  the  Justice's  Court  for  the  Territory  of  Alaska, 
Third  Division,  Knik  Precinct,  at  Anchorage. 

No.  973. 

UNITED  STATES  OF  AMERICA,  TERRITORY 
OF  ALASKA, 

Plaintiff, 

vs. 

C.  F.  PETERSON  and  CLINTON  MAELHORN, 

Defendants. 
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Undertaking  on  Appeal. 

Filed  August  15,  1922. 
The  above-entitled  cause  having  been  tried  on  the 
11th  day  of  August  1922,  and  the  above-named 
defendant  C.  F.  Peterson,  having  been  found  guilty 
as  charged  in  the  Justice's  Court,  Knik  Precinct, 
Third  Division,  Territory  of  Alaska,  at  Anchorage, 
before  Hon.  Wm.  H.  Rager,  Commissioner  and  Ex- 
Offidio  Justice  of  the  Peace,  and  a  judgment  of  con- 
viction having  been  given  on  the  11th  day  of  August 
1922,  by  the  Hon.  Wm.  Eager,  the  Justice  of  the 
above  styled  Court,  whereby  the  above-named 
defendant,  C.  F.  Peterson,  was  condemned  to  serve 
nine  (9)  months  in  the  federal  Jail  at  Anchorage, 
Alaska,  and  also  to  pay  a  fine  of  Nine  Hundred 
Dollars  ($900.00)  and  in  lieu  of  and  failure  to  pay 
such  fine  to  serve  one  day  for  every  Two  Dollars  of 
such  fine  until  the  same  is  satisfied  for  the  crime  of 
having  intoxicating  liquor  in  his  possession  on  the 
24th  day  of  July,  1922,  and  being  in  violation  of 
the  Act  known  as  ''An  Act  to  prohibit  the  manufac- 
ture or  sale  of  alcoholic  liquors  in  the  Territory  of 
Alaska,  and  for  other  purposes"  and  approved 
February  14,  1917,  said  Act  being  commonly  known 
as  the  Alaska  Bone  Dry  Law,  said  judgment  hereby 
appealed  from  being  in  words  and  figures  to  wit: 

The  above-named  defendants  C.  F.  Peterson  and 
Clinton  Maelhorn  being  brought  before  me,  Wm. 
H.  Eager,  a  Commissioner  and  Ex-Offidio  Justice  of 
the  Peace,  in  a  criminal  action  for  the  crime  of  hav- 
ing intoxicating  liquor  in  his  possession  in  violation 
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of  Act  of  Congress  approved  ¥eb.  14,  1917  and  the 
said  C.  F.  Peterson  [12]  and  Clinton  Maelhom 
having  thereupon  pleaded  not  guilty  and  been  duly 
tried  by  me  and  upon  such  trial  duly  convicted,  I 
have  ordered  and  adjudged  that  said  defendant 
C.  P.  Peterson  be  imprisoned  in  a  federal  jail  at 
Anchorage,  Alaska,  for  a  period  of  nine  (9)  months 
and  that  he  pay  a  fine  of  Nine  Hundred  Dollars 
($900.00)  and  further  that  the  said  defendant  C.  F. 
Peterson  be  imprisoned  in  the  federal  jail  at 
Anchorage,  Alaska,  until  such  fine  be  satisfied,  said 
imprisonment  not  to  exceed  one  day  for  every  Two 
Dollars  of  such  fine  and  that  said  C.  F.  Peterson 
serve  one  day  for  every  Two  Dollars  of  such  fine  of 
Nine  Hundred  Dollars  ($900.00)  that  he  shall  fail 
or  refuse  to  pay  and  being  in  addition  of  said 
imprisonment  of  nine  months. 

Further,  I  have  adjudged  that  said  Clinton  Mael- 
horn  be  imprisoned  in  the  federal  jail  at  Anchorage, 
Alaska,  for  a  period  of  nine  months  and  that  he  pay 
a  fine  of  Nine  Hundred  Dollars  ($900.00)  and  fur- 
ther that  said  defendant  Clinton  Maelhom  be 
imprisoned  in  the  federal  jail  at  Anchorage,  Alaska, 
until  such  fine  be  satisfied,  said  imprisonment  not 
to  exceed  one  day  for  every  Two  Dollars  ($2.00) 
of  said  fine  and  that  said  Clinton  Maelhom  serve 
one  day  for  every  two  dollars  of  such  fine  of  $900.00 
that  he  shall  fail  or  refuse  to  pay  and  being  in 
addition  to  said  imprisonment  of  nine  (9)  months. 

Done  in  open  court  this  11th  day  of  August,  1922. 

W.  H.  EAGER, 
Commissioner  and  Ex-Officio  Justice  of  the  Peace. 
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Said  judgment  being  entered  in  Criminal  Docket 
No.  4  at  page  170  in  the  above-styled  court,  and 
being  Cause  No.  97'3. 

Said  defendant  having  appealed  from  said  judg- 
ment rendered  in  the  Justice's  Court,  Knik  Pre- 
cinct, Third  Division,  Territory  of  Alaska,  before 
Hon.  Wm.  H.  Eager,  Commissioner  and  Ex-Officio 
Justice  of  the  Peace,  to  the  District  Court  for  the 
Territory  of  Alaska,  Third  Division ;  and  said  C.  F. 
Peterson,  the  above-named  defendant  having  been 
admitted  to  bail  in  the  sum  of  Two  Thousand  Dollars 
($2000.00).     [13] 

NOW,  THEREFORE,  I,  C.  F.  Peterson,  as 
principal,  land  Z.  J.  Loussac,  a  resident  of  Anchor- 
age, Alaska,  by  occupation  a  druggist,  and  P.  O. 
Sundberg,  a  resident  of  Anchorage,  Alaska,  by  occu- 
pation a  merchant,  as  sureties,  do  hereby  undertake 
that  the  above-named  defendant  C.  F.  Peterson, 
shall  in  all  respects  abide  and  perform  the  orders 
and  judgments  of  the  Appellate  Court  upon  appeal, 
or  if  he  fails  so  to  do  in  any  particular,  that  we  will 
pay  to  the  United  States  the  sum  of  Two  Thousand 
Dollars  ($2000.00). 

We  further  undertake  that  the  appellant  will 
also  pay  to  the  United  States  all  costs  and  disburse- 
ments that  may  be  awarded  against  him  on  appeal. 

Dated  and  sealed  at  Anchorage,  Alaska,  this  15th 
day  of  August,  1922. 

C.  F.  PETERSON,      (Seal) 

Principal. 
P.  O.  SUNDBERG,     (Seal) 

Surety. 
Z.  J.  LOUSSAC,  (Seal) 

Surety. 
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United  States  of  America, 
Territory  of  Alaska, — ss. 

Z.  J.  Loussac  and  P.  O.  Sundberg,  as  sureties 
named  in  the  foregoing  midertaking,  being  first  duly 
sworn,  each  for  himself  and  not  one  for  the  other 
deposes  and  says  that  he  signed  the  foregoing 
instrument  and  undertaking;  that  he  is  a  resident 
of  the  Territory  of  Alaska,  that  he  is  not  a  coimsel- 
lor  or  attorney  at  law,  marshal,  clerk  of  the  Court 
or  other  official  of  any  Court;  that  he  is  worth  the 
sum  specified  in  the  undertaking  exclusive  of  prop- 
erty exempt  from  execution,  over  and  above  all  his 
just  debts  and  liabilities. 

P.  O.  SUNDBERG. 
Z.  J.  LOUSSAC.     [14] 

■Subscribed  and  sworn  to  before  me  this  15th  day 
of  August,  1922. 

W.  H.  RAGER, 
Commissioner  and  Ex-Officio  Justice  of  the  Peace, 
Knik  Precinct,  at  Anchorage. 
Taken  and  acknowledged  before  me  and  approved 
this  15th  day  of  August,  1922. 

[Seal]  W.  H.  RAGER, 

Commissioner  and  Ex-Offidio  Justice  of  the  Peace, 
Knik  Precinct,  at  Anchorage.     [15] 
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In   Coimnissioner's   Court,   Third   Division,   Terri- 
tory of  Alaska  at  Anchorage. 

Before    W.  H.    RAOER,    Commissioner    and  Ex- 
Officio  Justice  of  the  Peace. 

No.  973. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

C.  F.  PETERSON  and  CLINTON  MAELHORN, 

Defendants. 

Certificate  of  Justice. 

I  HEREBY  CERTIFY  that  the  attached  con- 
sisting of  two  (2)  pages  is  a  true  and  correct 
transcript  of  my  docket,  and  contains  a  copy  of  all 
the  material  entries  my  my  docket  relating  to  said 
cause  and  appeal,  and  is  a  copy  of  my  docket  in  the 
above-entitled  action. 

I  also  certify  that  the  annexed  and  accompanying 
papers  are  all  the  original  papers  relating  to  said 
cause  and  appeal  and  filed  with  me  and  being  aU 
the  papers  and  pleadings  filed  in  said  cause  as  well 
as  the  notice  of  appeal  and  undertaking  on  appeal 
filed  herein: 

And  for  the  purpose  of  identification  I  FUR^ 
THER  CERTIFY  that  said  attached  papers  in 
said  cause  and  appeal  are  numbered  (in  ink)  from 
1  to  8,  both  inclusive. 
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Dated  and  signed  at  Anchorage,  Alaska,  this  16th 
day  of  August,  A.  D.,  1922. 

[Seal]  W.  H.  EAGER, 

Commissioner  and  Ex-Officio  Justice  of  the  Peace, 
Knik  Precinct,  at  Anchorage. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Aug.  22,  1922.  W. 
N.  Cuddy,  Clerk.  By  Robt.  S.  Brograw,  Deputy. 
[16] 


In  the  District  Court  for  the  Territor}^  of  Alaska, 
Third  Division. 

No.  874— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

O.  F.  PETERSON  and  CLINTON  MAELHORN, 

Defendants. 

Transcript  of  Evidence. 

BE  IT  REMEMBERED,  That  the  above-entitled 
cause  came  on  duly  and  regularly  to  be  heard  on 
Tuesday,  the  fifth  day  of  December,  1922,  at 
Anchorage,  in  said  Territory  and  Division,  before 
the  Honorable  E.  E.  RITCHIE,  Judge  of  said 
Court,  and  a  jury: 

The  Government  was  represented  by  Julien 
Hurley  and  Harry  G.  McCain,  Assistant  United 
States  Attorneys : 

The  defendants  were  represented  by  their  attor- 
neys and  counsel,  L.  V.  Ray,  Esq.,  and  Leopold 
David,  Esq. 
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A  jury  having-  been  empanelled,  opening  state- 
ments were  made  by  Mr.  Hurley  on  behalf  of  the 
Government,  and  by  Mr.  Ray  on  behalf  of  the 
defendants. 

WHEREUPON  the  following  proceedings  were 
had  and  done,  to  wit:     [17] 

Mr.  RAY. — There  has  also  been  filed  in  this  case 
a  motion  for  continuance  and  change  of  venue  with 
which  by  reference  the  affidavits  in  the  other 
Peterson  case,  #881  criminal,  are  made  a  part. 

The  COURT. — The  motion  is  denied.  Defend- 
ants allowed  an  exception. 

In  the  course  of  the  examination  of  the  jury, 
counsel  for  defendants  made  the  following  state- 
ment: 

Mr.  RAY. — The  defendants  at  this  time  renew 
the  motion  heretofore  made  for  a  change  of  venue 
and  continuance  of  this  case  on  the  ground  of 
inability  to  secure  jurors  who  are  without  opinion 
or  prejudice;  further,  that  a  general  opinion  or 
prejudice  existing  in  the  community  is  shown  by 
the  examination  of  some  forty-five  jurors  which  fact 
would  tend  to  reflect  itself  in  the  jury  room  and  in 
any  verdict  returned  into  court  at  this  term  of  court. 

The  COURT.^Motion  denied.  Exception  al- 
lowed. 

Mr.  RAY. — The  defendants  call  the  attention  of 
the  Court  to  the  fact  that  this  is  an  appeal  case  in 
which  bonds  covering  cost  of  appeal  have  been  re- 
quired of  defendants;  and  that  the  excessive  cost 
of  further  action  in  this  case  in  the  event  he  is 
here  found  guilty  is  such  as  to  deny  to  the  defend- 
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ants  their  constitutional  rights  with  reference  to  a 
fair  and  impartial  trial,  and  penalizes  him  in  the 
prosecution  of  his  appeal.  I  would  further  call  the 
Court's  attention  to  the  absolute  inequality  of  the 
defendants  upon  appeal  as  against  the  government. 
The  COUBT.-^Why,  Mr.  Ray,  as  I  imderstand 
the  law  governing  the  request  of  the  defendants 
for  a  change  of  venue,  it  is  not  enough  for  them 
to  show  that  there  is  a  good  deal  of  hostility  to 
them  in  the  community,  but  there  must  be  a  showing 
that  the  general  hostility  of  the  community  to  them 
is  such  as  might  influence  a  jury  against  them  after 
being  empanelled,  as  in  the  [18]  Frank  case  in. 
Georgia  where  the  defendant  was,  without  a  doubt, 
convicted  by  the  crowd  inside  and  outside  the  court- 
room; or  the  sentiment  must  be  so  strong  that  it 
would  be  almost  impossible  to  get  a  fair  jury  from 
the  body  of  the  commmiity.  I  was  not  satisfied 
when  I  denied  the  motion  before  that  this  is  true 
in  this  case  and  I  am  no  more  satisfied  now,  because 
the  jurors  who  have  been  called  here  and  disqualified 
so  numerously  has  satisfied  me  that  my  judgment  at 
that  time  was  correct.  The  jurors  are  generally 
honest  in  their  statements  and  do  not  hesitate  to  say 
so  and  disqualify  when  they  have  a  prejudice  or 
opinion.  A  great  many  jurors  here  who  didn't  feel 
sure  they  could  be  impartial  have  said  s'o  and  dis- 
qualified. This  is  a  large  community  and  while  I 
am  disappointed  that  a  jury  has  not  been  secured 
fiom  the  number  of  jurors  drawn,  I  am  still  satis- 
fied that  a  jury  can  be  obtained.  I  do  not  believe 
now  that  it  would  be  well   to  adjourn   this   case. 
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"Under  certain  circumstances  a  court  is  justified 
jn  adjourning  a  case  but  I  am  not  sure  if  to  adjourn 
this  case  now  wouldn't  amount  to  a  mistrial  and 
probably  raise  the  question  of  jeopardy.  Jeopardy, 
by  the  great  weight  of  authority,  commences  when 
*he  jury  is  sworn,  but  a  Court  should  not  discharge 
J3,  jury  without  some  substantial  reason. 

I  am  mindful  of  the  fact  that  there  has  been  a 
^ery  considerable  showing  made  that  there  is  hos- 
tility to  the  defendant  in  this  community.  Because 
of  that  fact  I  have  required  the  names  of  the  special 
venire  to  be  drawn  from  the  box,  and,  without  any 
reflection  on  the  marshars  office,  I  do  not  care  to 
have  any  jurors  summoned  by  the  marshal  or  his 
deputies  to  sit  in  this  case.  In  order  to  avoid  any 
jtossibility  that  it  might  appear  advantage  is  being 
taken  by  the  Government  in  empanelling  this  jury 
I  have  required  against,  for  the  second  time,  that 
ihe  names  be  drawn  from  the  box.  Your  motion  for. 
a  change  of  venue  is  denied.  Defendants  allowed 
an  exception.     [19] 

Testimony  of  C.  W.  Mossman,  for  the  Government. 

C.  W.  M0IS8MAN,  a  witness  called  on  behalf 
of  the  Government,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination : 
(By  Mr.  HURLEY.) 

Q.  What  is  your  name?        A.  C.  W.  Mossman. 

Q.  What  official  position,  if  any,  do  you  hold  in 
Anchorage?        A.  Deputy  U.  S.  Marshal. 

Q.  For  what  division?        A.  The  third. 
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Q.  Were  you  acting  as  deputy  United  States 
marshal  on  the  20th  day  of  July,  1922. 

A.  I  was. 

Mr.  RAY. — The  defendants  object  to  the  intro- 
duction of  the  testimony  of  the  witness  for  the 
following  reasons: 

1.  The  complaint  on  which  the  defendants  are 
sought  to  be  placed  on  trial  is  signed  "C.  W.  Moss- 
man"  not  in  any  official  capacity.  An  indictment 
to  be  good  would  have  to  be  signed  "Sherman 
Duggan,  United  States  Attorney." 

2.  The  Court  is  without  jurisdiction  to  try  these 
defendants  in  that  it  is  in  violation  of  the  rights 
of  the  defendants  as  given  b}^  the  fifth  amendment 
of  the  Constitution  of  the  United  States  providing 
that  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime  unless  by  indictment 

/of  a  grand  jury. 

3.  That  the  Congress  of  the  United  States  is 
without  authority  to  pass  legislation  making  the 
possession  of  intoxicating  liquor  an  offense. 

4.  That  the  offense  sought  to  be  charged  in  this 
complaint  is  not  set  forth  with  sufficient  certainty 
to  apprise  these  defendants  to  which  charge  they 
must  answer,  and  the  complaint  [20]  does  not 
state  sufficient  facts  in  law  to  constitute  a  valid 
complaint. 

The  COURT. — The  objection  is  overruled.  De- 
fendants allowed  an  exception. 

Mr.  HURLEY. — Now,  Mr.  Mossman,  will  you  go 
ahead  and  state  what  time  of  the  day  it  was,  on  the 


The  United  States  of  America.  27 

(Testimony  of  C.  W.  Mossman.) 
20th  day  of  July  this  year,  that  you  saw  the  defend- 
ants Chauncey  Peterson  and  Mr.  Maelhorn,  if  you 
did  see  them? 

A.  Between  two  and  three  o'clock  in  the  afternoon 
of  July  20th. 

Q.  Who  was  with  you"? 

A.  Mr.  Watson,  Mr.  Green  and  CadaWallader, 
the  driver  of  the  car  which  we  hired. 

Q.  Under  what  circumstances  did  you  meet  the 
defendants  ? 

A.  Proceeding  to  the  southern  limits  of  the  town 
at  Ninth  Street  and  '^N"  we  left  the  town  and  went 
across  an  uncultivated  portion  of  the  country  out 
there^ — it  is  clear  as  to  trees  but  not  stumps — in  the 
direction  of  Chester  Creek  in  Knik  Arm  outside  the 
town  about  a  mile,  and  proceeding  out  that  road 
we  got  to  a  point  about  a  hundred  yards  from  where 
the  railroad  track  crosses  the  road  and  intercepted 
the  defendants  in  a  car  coming  toward  town,  and 
we  were  going  from  town. 

Q.  That  was  in  Knik  precinct,  in  Alaska? 

A.  Yes,  sir. 

Q.  Just  go  ahead  and  state  what  was  done  there 
when  you  met  the  defendants  at  that  time? 

Mr.  RAY. — At  the  time  you  intercepted  the 
defendants  as  you  stated  in  the  car  had  you  a 
search-warrant  ? 

Mr.  HURLEY.— We  object  to  the  question,  if  the 
Court  please,  as  incompetent. 

The  COURT. — Objection  overruled. 
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(Testimony  of  C.  W.  Mossman.) 

The  WITNESIS. — I  had  no  search-warrant,  no, 
sir.     [21] 

Mr.  RAY. — Have  any  other  process  of  any  kind? 

The  WITNESS.— No,  sir. 

Mr.  RAY. — The  defendants  object  to  the  further 
introduction  of  -the .  testimony  of  this  witness  and 
any  evidence  obtained  by  him  as  the  same  was  pro- 
cured in  violation  of  the  fourth  and  fifth  amend- 
ments to  the  Constitution  of  the  United  States 
providing  that  there  shall  be  no  illegal  and  urireason- 
able  searches  and  seizures,  and  that  a  defendant 
shall  noc  be  compelled  to  give  incriminating  testi- 
mony or  further  incriminating  testimony  against 
himself. 

The  COURT. — The  objection  is  overruled.  Ex- 
ception allowed. 

Mr.  HURLEY. — Now,  go  ahead  Mr.  Mossman 
and  state  what  transpired  out  there  at  the  point 
where  you  and  Judge  Green  and  Mr.  Watson  met 
the  defendants. 

A.  Well,  we  were  proceeding  in  our  car  in  the 
direction  I  have  indicated  on  this  road  which  is 
nothing  but  a  trail  so  far  as  any  work  has  been 
done  on  it.  It  is  impossible  to  pass  at  any  place 
and  we  ran  up  into  the  car ;  up  immediately  in  front 
of  the  car  occupied  by  these  two  defendants.  They 
had  just  come  over  the  hill  and  they  were  out  of 
our  sight  a  moment  before  we  met  them.  We  were 
coming  down  on  this  side  of  the  little  hill  when  we 
got  to  them.  I  got  out  of  our  car  and  went  to  the 
car    occupied    by    the    defendants    and    recognized 
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both  defendants.  I  said  to  the  defendant  Peterson, 
''What  have  you  got,  Chauncey?"  and  he  said,  "I 
have  a.  load. ' '  His  car  had  the  storm  curtains  on 
the  sides  but  I  could  see  it  was  filled  with  some 
product  behind,  that  is  the  whole  space  between 
the  front  and  rear  seat,  with  what  I  soon  dis- 
covered to  be  barrels.     [22] 

Q.  Who  was  driving  the  car? 

A.  The  defendant  Peterson. 

Q.  And  whose  car  was  it? 

Mr.  RAY. — We  object  to  the  question  as  calling 
for  a  conclusion  of  the  witness. 

The  COURT. — He  may  answer  if  he  knows.  The 
objection    is    overruled.     Exception    allowed. 

A.  It  is  the  defendant  Peterson's  car. 

Q.  Do  you  know  what  kind  of  a  car  it  is? 

A.  A  Buick  seven-passenger  touring  car. 

Q.  When  you  saw  the  barrels  or  kegs  in  the  car 
what  did  you  do? 

Mr.  RAY. — We  object  to  the  question  as  some- 
thing not  yet  in  evidence. 

The  COURT. — The  objection  is  overruled.  Ex- 
ception allowed. 

A,  I  moved  our  car  to  one  side  and  climbed  into 
their  car  on  top  of  these  kegs  or  barrels  and  drove 
into  town  with  the  two  defendants. 

Q.  And  were  the  other  officers  there  at  the  time? 

A.  They  were  there  at  the  time  myself  and  the 
two  defendants  came  into  town;  they  didn't  ride 
into  town. 

Q.  How  did  they  come  into  town? 
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Mr.  RAY. — Object  to  the  question. 

The  COURT. — Objection  overruled.  Exception 
allowed. 

A.  I  directed  them  to  continue  down  to  the  creek. 

Mr.  RAY. — We  object  to  the  answer  as  not 
responsive  and  ask  that  it  be  stricken. 

The  COURT.— The  answer  will  be  stricken. 

Q.  How  did  they  get  back  to  town. 

A.  They  were  walking  when  I  left  them. 

Q.  In  what  direction?     [23] 

Mr.  RAY.— We  object  to  that. 

The  COURT. — The  objection  is  overruled.  Ex- 
ception allowed. 

A.  They  continued  on  down  this  road  around 
which  the  defendants  had  come  and  proceeded  in 
the  direction  of  Chester  Creek. 

Q.  And  you  and  the  two  defendants  did  what 
then?        A.  We  came  into  town. 

Q.  What  did  you  do  with  the  car  and  the  barrels 
that  you  found  in  the  car,  if  anything? 

A.  We  put  the  car  in  a  shed  in  the  rear  of  the 
office  and  put  the  barrels  in  a  room  next  to  my 
office. 

Q.  Did  you  examine  the  contents  of  the  barrels 
that  you  found  there  in  the  defendant's  car  that 
day?        A.  I  did.    ' 

Q.  What  did  they  contain? 

A.  A  locally  manufactured  whisky  called  white 
mule. 

Q.  Is  that  an  intoxicating  liquor?        A.  Yes,  sir. 
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Q.  Did  you  take  possession  of  the  barrels  and 
contents?        A.  Yes,  sir. 

Q.  Can  you  produce   them?        A.  Yes,   sir. 

Q.  How  much  liquor  did  the  defendants  have  in 
the  car  at  the  time? 

A.  Ninety-five  gallons  contained  in  eight  ten- 
gallon  kegs  and  three  five-gallon  kegs. 

Q.  And  are  these  the  kegs  that  you  have  just 
brought  into  the  courtroom  the  contents  that  you 
took  from  the  car  of  the  defendants? 

A.  Yes,  sir. 

Q.  I  believe  you  stated  that  you  examined  the 
contents  of  some  of  these  barrels? 

A.  Yes,  sir.     [24] 

Q.  Is  there  any  of  them  that  can  be  opened  at 
the  present  time?        A.  I  think  so. 

Q.  And  is  the  contents  of  this  bowl  that  you 
have  poured  from  this  keg  part  of  the  liquor  that 
you  found  in  the  car  on  that  day? 

Mr.  RAY. — We  object  to  the  question.  The  li- 
quor is  not  yet  in  evidence;  and  we  object  to  the 
conduct  of  the  prosecuting  officer  in  thus  making 
an  attempt  to  introduce  certain  testimony  before 
the  Court  has  formally  passed  upon  and  admitted 
such  testimony. 

Mr.  HURLEY.— We  will  withdraw  the  ques- 
tion. 

The  COURT.— I  think  it  was  an  oversight. 

Q.  I  wish  at  this  time  to  offer  the — 

Mr.  RAY. — We  except  to  the  statement  of  the 
Court   as   not   being   sufficient   under   the   circum- 
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stances  which  have  arisen  to  correct  the  error;  and 
we  object  to  the  introduction  of  the  kegs  and  con- 
tents for  the  reason  that  it  is  apparent  on  the 
testimony  of  the  officer  that  he  acted  without  pro- 
cess of  any  kind. 

The  COURT.— The  objection  is  overruled.  Ex- 
ception allowed. 

Mr.  HURLEY. — We  now  offer  in  evidence  the 
barrels  and  contents. 

The  COURT.— They  will  be  admitted. 

The  barrels  and  contents  admitted  in  evidence 
and  marked  Plaintiff's  Exhibits  "A"  to  "K"  in- 
clusive. 

Q.  I  will  hand  you  this  bowl  and  its  contents 
and  ask  you  to  state  what  it  is  and  where  you  got 
it? 

A.  It  is  whisky,  commonly  called  white  mule, 
and  I  took  it  from  one  of  the  kegs  taken  from  the 
defendants  Peterson  and  Maelhorn. 

Q.  Is  that  one  of  the  kegs  we  marked  as  an  ex- 
hibit?       A.  Yes,  that  is  Exhibit  "A." 

Q.  That  keg  that  you  took  the  liquor  from,  that 
is  in  the  bowl  is  marked  Exhibit  "A." 

A.  Yes,  sir.     [25] 

Q.  Where  have  these  kegs  and  the  contents  of 
these  barrels  that  have  been  introduced  in  evidence 
been  since  you  took  them  from  the  defendants? 

A.  They  have  been  in  my  possession. 

Q.  Have  the  contents  of  these  barrels  been 
changed  or  tampered  with? 
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A.  No,  except  that  one  of  the  ten-gallon  kegs 
has  been  leaking  and  is  not  now  full. 

Q.  Has  there  been  any  other  change  except  as 
you  have  stated  in  regard  to  one  barrel? 

A.  No,  sir. 

Q.  Did  you  state  on  what  day  this  was? 

A.  July  20,  1922. 

Mr.  HURLEY.— I  want  to  offer  this  bowl  and 
its  contents  in  evidence,  taken  from  Exhibit  "A." 

Mr.  RAY. — Objection  on  the  same  grounds.  It 
was  an  unlawful  seizure.  Defendant  also  objects 
to  the  jurors  acting  as  witnesses  in  that  certain 
liquid  has  been  circulated  among  them  by  the  assist- 
ant United  States  attorney. 

The  COURT. — The  objection  will  be  overruled. 
The  bowl  will  be  admitted  in  evidence  and  marked. 
Exception  allowed. 

The  bowl  admitted  in  evidence  as  Plaintiff's  Ex- 
hibit "L." 

Mr.  HURLEY.— That  is  all. 

Mr.  RAY. — The  defendants  move  to  strike  the 
testimony  of  the  witness  Mossman  as  to  any  fact 
testified  by  him  on  the  ground  that  the  said  officer 
acted  without  process  of  law,  either  a  search-war- 
rant or  warrant  of  arrest  for  these  defendants, 
in  violation  of  the  constitutional  rights  provided 
in  the  fourth  and  fifth  amendments  to  the  Consti- 
tution of  the  United  States,  and  was  in  effect  an 
illegal  search  and  illegal  seizure. 

The  COURT. — The  motion  is  denied.  Exception 
allowed. 

Mr.  RAY. — We  have  no  cross-examination.     [26] 


34  C.  F.  Peterson  vs. 

Testimony  of  Charles  A.  Watson,  for  the  G-ovem- 

ment. 

CHARLES  A.  WATSON,  a  witness  called  and 
sworn  in  behalf  of  the  Government,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  HURLEY.) 

Q.  What  official  position  do  you  hold  in  the  terri- 
tory of  Alaska? 

A.  Deputy  United  States  Marshal,  third  division. 

Q.  Were  you  a  deputy  United  States  Marshal 
on  the  20th  day  of  July,  1922?        A.  Yes,  sir. 

Q.  Where  were  you  on  the  afternoon  of  the  20th 
day  of  July,  1922,  between  the  hours  of  two  and 
three  o'clock  in  the  afternoon? 

A.  I  was  out  on  the  brick-yard  road. 

Q.  Who  were  you  with  at  that  time? 

A.  Cadwalladar  was  driving  the  car  I  was  in  with 
Mr.  Mossman  and  Judge  Green. 

Q.  Did  you  see  the  defendants,  or  either  of  them 
on  that  afternoon  ?        A.  Yes,  sir. 

Q.  Whereabouts? 

A.  On  the  brick-yard  road  about  100  yards  from 
the  track. 

Q.  What  were  they  doing? 

A.  They  were  in  the  car,  driving  it. 

Q.  Anybody  else  in  the  car  with  them? 

A.  No,  sir. 

Q.  Who  was  driving  the  car? 

A.  The  defendant  Peterson. 
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Q.  And  what  did  you  do  when  you  saw  the  de- 
fendants out  there? 

A.  Well,  the  cars  came  facing  one  another  and 
pretty  close.  We  were  just  over  a  little  knoll  or 
bend  and  Mr.  Mossman  and  Judge  Green  and  I 
got  out  and  went  to  their  car.     [27] 

Mr.  EAY. — Did  you  have  a  search-warrant? 

A.  No,  sir. 

Mr.  RAY. — Any  other  warrant?        A.  No,  sir. 

Mr.  RAY. — We  object  to  the  introduction  of 
testimony  of  this  witness  now  sought  to  be  elicited 
on  the  ground  that  the  same  is  in  violation  of  the 
rights  of  the  defendant  as  prescribed  in  the  fourth 
and  fifth  amendments  to  the  Constitution  of  the 
United  States. 

The  COURT. — The  objection  is  overruled.  Ex- 
ception allowed. 

Q.  Go  ahead  and  just  state  what  you  did  there. 

A.  We  went  over  to  his  car  and  saw  the  barrels 
and  booze  in  there.  Mossman  went  in  the  car  and 
Green  and  I  went  down  to  the  beach. 

Q.  Did  you  see  what  was  in  the  car  at  that  time? 

A.  Yes,  sir. 

Q.  I  call  your  attention  to  Exhibits  "A"  to  ^'K" 
that  have  been  introduced — the  barrels  here — and 
ask  you  to  state  what  they  are,  if  you  know  ? 

A.  Yes,  they  are  eight  ten-gallon  and  three  five- 
gallon  barrels  of  white  mule. 

Q.  And  you  have  examined  the  contents  of  these 
barrels?        A.  Yes,  sir. 

Q.  Where  did  you  first  see  them? 
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A.  In  Chauncey  Peterson's  car. 
Q.  On  the  afternoon  of  the   20th   day  of  July, 
1922?        A.  Yes,  sir. 

Q.  Do  you  know  in  what  precinct  you  saw  the 
liquor  first? 

A.  The   south   side   of   the   city   limits   in   Knik 
precinct.     [28] 

Q.  In  Knik  precinct? 
A.  Yes,  sir,  in  Knik  precinct. 
Q.  Do  you  know  whether  or  not  the  contents  of 
these   barrels    that   have   been   introduced   in    evi- 
dence is  intoxicating  liquor?        A.  Yes,  sir. 
Q.  Is  it?        A.  Yes,  sir. 
Q.  What  is  it  commonly  called? 
A.  White  mule. 

Q.  Did  you  hear  any  conversation  of  the  defend- 
ants at  that  time? 

A.  Mossman  said  something:  I  couldn't  tell  what 
it  was  and  I  didn't  hear  the  answer. 

Q.  Did    you    notice    the    defendant    Maelhorn — 
where  he  was  in  the  car? 

A.  He  was  sitting  aside  Peterson  in  the   front 
seat. 

Q.  What  time  of  the  day  was  this  ? 
A.  I  think  it  was  about  half  past  two  or  three 
o'clock. 

Q.  Who  was  driving  the  defendant's  car? 

A.  Mr.  Peterson. 

Q.  You  know  that,  do  you — how  do  you  know? 

A.  He  was  at  the  front  seat  at  the  wheel? 

Q.  Did  you  recognize  the  car?        A.  Yes,  sir. 
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Q.  Do  you  know  whose  car  it  was  ?        A.  Yes,  sir. 

Q.  Whose?        A.  Mr.  Peterson's. 

Mr.  HURLEY.— That  is  all. 

Mr.  RAY. — Defendants  move  to  strike  the  testi- 
mon  of  the  witness  Watson  on  the  ground  that  the 
testimony  thus  given  is  based  upon  a  search  with- 
out warrant  of  arrest  or  search-warrant  in  contra- 
vention of  the  rights  of  the  defendant  established 
by  the  fourth  and  fifth  amendments  to  the  Constitu- 
tion of  the  United  States.     [29] 

The  COURT. — The  motion  is  denied.  Exception 
allowed. 

Cross-examination. 
(By  Mr.  RAY.) 
Q.  Is  this  car  a  left-hand  or  right-hand  drive. 
A.  Left  hand. 

Q.  Was  Chauncey  on  the  left-hand  side  from  you  ? 
A.  Left  hand. 
Q.  Sure  about  it? 

A.  Yes,  he  was  on  the  left-hand  side  of  the  car. 
Mr.  RAY.— That  is  all. 
Witness  excused. 

Testimony  of  C.  W.  Mossman,  for  the  Government 

(Recalled). 

C.  W.  MOSSMAN,  recalled  for  further  examina- 
tion, testified  as  follows: 
(By  Mr.  HURLEY.) 

Q.  I  believe  you  stated  in  your  testimony  that 
you   came   in   with   the   defendants   after   you  met 
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them  there  on  this  road  on  the  afternoon  of  the 

20th  day  of  July,  this  3^ear;  is  that  correct? 

A.  Yes,  sir. 

Q.  Did  either  of  the  defendants  have  any  con- 
A'ersation  with  you  while  you  were  coming  in? 

A.  Yes,  sir. 

Q.  Did  the  defendants,  or  either  of  them,  make 
any  voluntary  statements  to  you?        A.  Yes,  sir. 

Q.  Who?        A.  Mr.  Maelhorn.     [30] 

Q.  What  did  he  say? 

Mr.  RAY. — Were  these  men  under  arrest  at  the 
time  they  talked? 

A.  Yes,  I  would  say  so;  I  would  say  that  they 
and  myself  understood  what  the  situation  was. 

Q.  Well,  were  these  men  under  arrest  at  that 
time?        A.  Yes. 

Q.  And  you  say  you  had  a  conversation  with 
Maelhoni,  or  he  made  some  statement? 

A.  Yes,  sir. 

Q.  Did  you  caution  him  as  to  his  rights  in  any 
way?        A.  No,  sir. 

Q.  Did  you  say  to  him  that  what  he  might  state 
to  you  you  would  have  to  use  as  an  officer  against 
him?        A.  No,  sir. 

Q.  Did  you  have  him  handcuffed?        A.  No,  sir. 

Mr.  HURiLEY. — Did  you  seek  to  elicit  any  in- 
formation from  either  of  the  defendants  by  ques- 
tioning them  or  anything? 

The  WITNESiSi— No,  sir. 

Mr.  HURLEY. — Were  these  statements  made 
voluntarily  without  anything  on  your  part? 
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The  WITNESS.— Yes,  sir. 

Mr.  EAY. — Did  you  ask  these  men  any  questions '? 

A.  I  don't  recall  asking  any  questions. 

Q.  You  are  quite  sure  that  you  didn't  tirst  ask 
some  questions  about  what  they  were  doing! 

A.  The  only  question  I  asked  was  when  we  first 
approached  the  car:  I  said,  "What  have  you  got 
there?"  and  he  said,  "I  have  a  load." 

Q.  How  long  a  drive  is  it  from  there  to  the  fed- 
eral jail? 

A.  Ten  minutes  at  the  most,  depending  on  the 
speed  used.     [31] 

Q.  They  were  under  arrest  during  this  ten  minute 
interval;  during  the  time  it  took  to  come  from  the 
place  you  intercepted  them?        A.  Yes,  sir. 

Q.  During  that  time  you  asked  no  questions? 

A.  No,  sir. 

Mr.  RAY. — Well,  we  object  to  the  introduction 
of  any  statements  made  by  the  defendants  while 
under  arrest. 

The  COURT. — The  objection  is  overruled.  Ex- 
ception allowed. 

Mr.  HURLEY.— What  statement  did  Mr.  Mael- 
horn  make  to  you? 

A.  He  rather  jocularly  remarked  that  people  who 
played  with  fire  got  burnt. 

Q.  Any  other  statement?        A.  No,  sir. 

Mr.  HURLEY.— That  is  all. 

Cross-examination. 

(By  Mr.  RAY.) 

Q.  You  don't  know  where  that  quotation  comes 
from,  do  you? 
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Mr.  DUGGAN.— Object  to  the  question;  that's 
nonsense. 

The  COUET.— The  objection  is  sustained. 

Q.  Have  you  ever  heard  that  quotation  before? 

A.  Many  times. 

Q.  Do  you  frequently  use  it? 

A.  It  is  in  my  vocabulary;  it  is  a  common  quo- 
tation. 

Q.  Are  you  sure  you  didn't  ask  him  any  ques- 
tions?       A.  I  am  not  sure. 

Q.  You  didn't  even  talk  about  the  weather? 

A.  We're  well  acquainted.  There  was  no  reason 
why  we  shouldn't  tallv  then  as  well  as  any  other 
time. 

Q.  And  he  made  the  remark  stated? 

A.  Yes,  sir. 

Mr.  RAY.— That  is  all. 

Witness  excused.     [32] 

Testimony  of  J.  L.  G-reen,  for  the  Government. 

J.  L.  GBEEN,  a  witness  called  on  behalf  of  the 
Government,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  HURLEY.) 

Q.  Were  you  a  special  deputy  United  States 
marshal  on  the  20th  day  of  July,  this  year  ? 

A.  I  am  not  sure  whether  I  received  my  appoint- 
ment just  before  that  or  just  after,  but  I  was  a 
special    agent   for   the    suppression    of   the    liquor 
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traffic  among  the  Indians  and  among  my  duties  I 

had  to  look  after — 

Mr.  RAY. — We  object  to  the  answer  as  not  re- 
sponsive. 

The  COURT. — The  objection  is  sustained;  that 
is  the  objection  to  the  last  part  of  the  answer. 

iQ.  Did  you  see  the  defendants  on  the  20th  day  of 
July,  1922i        A.  Yes,  sir,  I  did. 

Q.  About  what  time  did  you  first  see  them? 

A.  I  should  judge  between  two  and  three  o'clock. 

Q.  Who  was  with  jow'i 

A.  Mr.  Mossman,  Mr.  Watson  and  Mr.  Cadwalla- 
der. 

Q.  Where  did  you  see  the  defendant '^ 

A.  When  we  first  saw  the  car  we  were  just  going- 
down  the  first  hill — we  saw  the  top  of  the  car.  I 
first  saw  the  defendants  when  we  came  up  the  hill 
near  the  railroad  track.  We  were  going  up  on  one 
side  and  Chauncey's  car  was  on  the  other  and  when 
we  came  to  the  top  we  met,  and  we  saw  Chauncey 
then. 

Q.  Did  both  cars  stop?        A.  Yes,  sir. 

Q.  Did  you  recognize  the  car  you  met? 

A:  Yes,  sir. 

Q.  Do  you  know  whose  car  it  was? 

A.  Mr.  Peterson's.     [33] 

Q.  Was  there  anybody  in  the  car? 

A.  Yes,  Peterson  and  I  think  it  was  a  man  looked 
like  this  other  gentleman.  He  was  dressed  diifer- 
ently  and  it  was  the  first  time  I  ever  saw  him.   • 

Q.  You  are  not  acquainted  with  Mr.  Maelhorn? 
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A.  No,  sir. 

Q.  Who  was  driving  the  car? 

A.  Mr.  Peterson. 

Q.  After  the  car  stopped  what  did  you  do? 

A.  I  looked  into  this  car  and  saw  there  were  some 
kegs. 

Mr.  RAY. — Had  you  a  warrant? 

The  WITNESS.— No,  sir. 

Mr.  EAY. — Are  you  sure  you  were  a  deputy 
United  States  marshal  on  this  day? 

The  WITNESS.— I  am  not  sure  that  I  was  a 
deputy  United  States  marshal,  but  I  filled  the  other 
position. 

Mr.  RAY. — Had  you  a  search-warrant  to  search 
an  automobile? 

The  WITNESS.— No,  sir. 

Mr.  RAY. — Defendants  object  to  the  introduction 
of  the  testimony  sought  to  be  elicited  from  this  wit- 
ness on  the  ground  that  it  was  obtained  without  au- 
thority in  law  and  in  violation  of  the  rights  of  these 
defendants  as  established  by  the  fourth  and  fifth 
amendments  to  the  Constitution  of  the  United 
States. 

The  COURT. — The  objection  is  overruled.  Ex- 
ception allowed. 

Q.  Go  ahead  and  state  just  what  you  did  there? 

A.  I  looked  in  the  car  and  saw  the  kegs ;  however,, 
I  didn't  count  them  at  that  time.  And  then  Mr. 
Mossman  got  in  the  car  and  told  Mr.  Peterson  to 
drive  on  up  to  the  jail  and  they  went  on;  and  then 
Mr.  Watson  and  I  sent  back  the  car  we  were  in; 
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then  I  didn't  see  any  more  of  the  defendants  till 

we  got  back  up  to  the  jail.     [34] 

Q.  Did  you  examine  these  barrels  which  have 
been  introduced  here  in  evidence"? 

A.  I  examined  and  counted  them  after  they  got 
up  to  the  marshal's  office  but  I  have  never  tasted 
the  contents  of  any  of  these  barrels. 

Q.  I  will  hand  you  this  bowl  and  its  contents 
which  have  been  introduced  in  evidence  as  Plain- 
tiff ^s  Exhibit  "L,"  and  ask  you  to  examine  the  con- 
tents of  this  bowl.  Do  you  know  what  that  bowl 
contains?        A.  Yes,  sir. 

'Q.  State  what  it  contains?        A.  White  mule. 

Q.  Is  that  an  intoxicating  liquor? 

A.  Yes,  a  crude  form  of  whiskey  or  alcohol. 

Mr.  HURLEY.— That  is  all. 

Mr.  RAY. — I  ask  that  the  witness  Green's 
testimony  be  stricken  on  the  ground  that  the  same 
is  based  on  a  seizure  without  search-warrant  in  con- 
travention to  the  rights  guaranteed  to  these  defend- 
ants by  the  fourth  and  fifth  amendments  to  the  Con- 
stitution of  the  United  States. 

The  COURT.— The  motion  is  denied.     Exception 

allowed. 

Cross-examination. 

(By  Mr.  RAY.) 

Q.  When  you  saw  these  kegs  was  there  anything 
over  them  in  the  automobile? 

A.  I  didn't  notice  anything  over  them  at  that 
time.  Mossman  went  first  and  opened  up  the  side 
curtains;  it  was  a  closed  car,  it  had  curtains.     Then 
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I  got  out  and  Watson  got  out  and  I  went  around 

and  looked  and  saw  the  kegs  in  the  condition  they 

are  in  now.     [35] 

Q.  There  was  nothing  over  them? 

A.  I  don't  remember  seeing  anything  over  them. 
There  may  have  been  and  thrown  back,  I  don't 
know. 

Q.  You  say  it  was  a  closed  car  ?        A.  Yes,  sir. 
Q.  You  mean  it  had  side  curtains?        A.  Yes. 
Q.  Not  wooden  side  curtains?        A.  No,  sir. 
Q.  And  what  day  was  this? 

A.  My  recollection  is  that  it  was  on  the  20th  day 
of  July. 

Q.  Do  you  know  what  day  of  the  week  it  was  ? 
A.  No,  sir;  I  don't. 

Q.  What  is  this  title  you  might  have  held  on  this 
day:  what  kind  of  an  officer? 

A.  Special  officer  for  the  suppression  of  liquor 
among  the  Indians. 

Q.  Emploj^ed  by  the  Department  of  Interior? 
A.  Yes,  sir. 

Q.  Not  employed  by  the  Department  of  Justice? 
A.  No,  only  as  I  had  received  my  employment  as 
a  special  deputy  marshal. 

Q.  You  say  you  have  not  examined  the  contents 
of  these  ,barrels?        A.  No,  sir. 

Q.  Were  there  gunny-sacks  on  these  barrels  when 
you  first  saw  them?        A.  Yes,  sir. 
Mr.  RAY.— That  is  all. 
Witness  excused.     [36] 
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ment. 

C.  L.  CADWALLADER,  a  witness  called  on  be- 
half of  the  Government,  being  first  duly  sworn, 
testified  as  follows: 

Direct  EiXamination. 
(By  Mr.  HURLEiY.) 

Q.  Where  do  you  reside?        A.  In  Anchorage. 

Q.  Were  you  residing  here  on  the  20  day  of  July, 
this  year?        A.  I  was. 

Q.  What  business  were  you  engaged  in  at  that 
time?        A.  In  the  taxi  business,  car  business. 

Q.  Did  you  see  Mr.  Mossman,  Judge  Green  and 
Mr.  Watson  that  afternoon  of  the  20th? 

A.  I  don't  recall  the  date  but  it  was  around  that 
time  when  I  was  called  by  Mr.  Mossman. 

Q.  And  what  did  he  call  you  for? 

A.  I  don't  know;  he  said  to  come  down  and  I 
went  to  his  office. 

Q.  Did  you  see  either  of  the  defendants  that 
afternoon  that  the  officers  had  you  come  to  the 
office?        A.  I  did. 

'Q.  And  what  were  you  doing  at  the  tune  you  first 
saw  them?        A.  I  was  driving. 

Q.  What  car?        A.  My  own. 

Q.  Who  was  with  you? 

A.  Charley  Watson,  Judge  Green  and  Mr.  Moss- 
man. 

Q.  How  did  they  happen  to  be  with  you  at  that 

time? 
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Mr.  RAY.— Object  to  the  question. 
The    OOIJET.— ^Oibjection    overruled.     Exception 
allowed. 

A.  They  called  me  for  service  and  I  rendered  it. 
Q.  They  employed  you  at  that  time? 
A.  They  did.     [37] 

Q.  Whose  car  was  this  you  were  driving? 
A.  My  own  car. 

Q.  And  as  I  understand  it  you  were  driving  j^our 
car  on  that  afternoon — 
Mr.  RAY. — We  object  to  the  question. 
The  COURT. — The  objection  is  overruled.     Ex- 
ception allowed. 

Q.  Where  were  you  when  you  first  saw  the  de- 
fendants that  afternoon? 
A.  You  mean  w^hat  road? 
Q.  Yes. 

A.  We  were  out  on  this  road  that  runs  to  the 
mouth  of  Chester  Creek  known  as  the  old  brick- 
yard road. 

Q.  And  what  were  the  defendants  doing  when 
you  first  saw  them  ? 

A.  They  were  in  the  seats  of  their  car. 
Q.  Did  you  recognize  the  car  they  were  in? 
A.  Yes,  sir;  I  recognized  the  car. 
Q.  Did  you  know  whose  car  it  was? 
A.  Well,  it  was  supposed  to  be  Chauncey's,  that's 
all  I  know. 

Q.  Who  was  driving  the  car? 

A.  Chauncey  was  at  the  wheel. 

Q.  And  did  you  stop  your  car?        A.  I  did. 
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Q.  What  did  the  officers  who  were  with  you  do. 
then?        A.  They  got  out  from  the  car. 

Q.  And  what  did  Mr.  Mossman  do? 

A.  He  went  to  Chauneey's  car  and  got  in. 

Q'.  And  then  what  ? 

A.  They  passed  me  and  I  didn't  come  up;  I  came 
up  afterwards. 

Ql  Who  came  up? 

A.  Nobody ;  I  came  back  alone. 

Q.  Did  you  examine  anything  in  Mr.  Peterson's 
car  at  that  time?        A.  I  did  not.     [38] 

Q.  You  were  just  driving  where  the  officers  told 
you  to  go?        A.  Yes,  sir. 

Mr.  HURLEY.— That  is  all. 

Cross-examination. 
(By  Mr.  RAY.) 

Q.  You  have  been  down  to  Chester  Creek  before  ? 

A.  Yes,  sir. 

Q.  Is  there  room  for  two  cars  to  pass  there? 

A.  Two  cars  can  pass  along  most  of  the  road; 
some  of  it  they  can't  pass. 

Q.  Well,  this  particular  place  where  you  inter- 
cepted the  car  where  Mr.  Peterson  was:  was  there 
room  to  pass? 

A.  When  I  stopped  the  car  there  was. 

Q.  Well,  did  you  stop  in  front  of  him  to  impede 
his  progress?        A.  No,  sir;  not  intentionally. 

Q.  Under  the  direction  of  the  officers  ? 

A.  No,  sir. 

Q.  Well,  could  he  have  gone  out  around  you? 

A.  Not  at  this  particular  place  I  don't  think  he 
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could  have  gone  around  mthout  running  into  the 

stumps. 

Q.  It's  just  an  ordinary  trail  that  can  be  used  by 
automoibiles '?        A.  Just  a  single  track  wood  road. 

Mr.  RAY.— That  is  all. 

Witness  excused. 

The  Government  rests.     [39] 

DEFENSE. 

Testimony  of  Clinton  Maelhom,  for  Defendants. 

CLINTON  MAELHORN,  one  of  the  defendants, 
sworn  as  a  witness  in  his  own  behalf,  and  in  behalf 
of  his  codefendant  C.  F.  Peterson,  testified  as  fol- 
lows: 

Direct  Eixamination. 
(By  Mr.  RAY.) 

Q.  What  is  your  name?        A.  Clinton  Maelhorn. 

Q.  You  are  one  of  the  defendants'? 

A.  Yes,  sir. 

Q.  How  long  have  you  been  in  Alaska? 

A.  I  have  been  in  Alaska  on  and  off  for  seven  or 
eight  years. 

Q.  What  is  your  occupation? 

A.  Now  I  am  driving  a  car  for  Peterson. 

Q.  Working  for  wages?        A.  Yes,  sir. 

Q.  On  the  2'Oth  day  of  July,  this  year,  what  oc- 
cupation had  you? 

A.  I  was  working  for  him  at  that  time. 

Q.  Before  coming  to  Alaska  had  you  been  en- 
gaged in  any  business  other  than  the  automobile 
business  ? 
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A.  This  is  the  first  time  I  have  ever  been  in 
Alaska. 

Q.  Have  you  been  in  any  other  part  of  the  north  ? 

A.  Been  inside. 

Q.  What  business  were  you  in  there'? 

A.  G-asboating  on  the  lower  Yukon. 

Q.  Ever  engaged  in  mining"? 

A.  I  was  prospecting  three  winters. 

Q.  Wliat  is  your  native  state? 

A.  Illinois.     [40] 

Q.  You  had  an  automobile  stage  line  in  Oregon? 

A.  In  iSalem,  Oregon,  yes,  sir. 

Q.  Will  you  come  down  to  the  date  of  July  20th 
and  state  to  the  jury  what  transpired  with  refer- 
ence to  a  call  for  you? 

A.  Well,  I  was  over  to  the  garage — there  was  no 
call  at  all — and  I  went  over  to  get  an  extra  tire  and 
he  had  a  vulcanizing  plant  there.  When  I  got 
there  he  hadn't  a  tube  fixed  and  he  said,  "You  will 
have  to  run  on  that — we  are  vulcanizing  this  after- 
noon." He  asked  me  if  I  wanted  to  haul  a  load 
from  the  beach  and  I  told  him  I  did,  yes;  so  in  go- 
ing down  with  the  car  the  tire  went  flat  and  I  drove 
the  car  to  one  side  and  telephoned  to  Chauncey  to 
bring  me  another  car.  He  brought  me  another  car 
down  there  after  I  telephoned  from  the  house  and 
I  walked  around  on  ''L"  or  "M"  Street  and  walked 
around  the  block.  Then  I  loaded  this  load  and 
started  back  when  I  met  the  officers. 

Q.  Was  that  liquor  ever  in  your  possession? 

A.  Tt  was  in  the  car. 
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Q.  And  you  were  working  for  Peterson? 

A.  Yes,  sir. 

Q.  You  heard  what  Mr.  Mossman  said  with  refer- 
ence to  some  statement  made  by  you:  Do  you  re- 
call making  any  such  statement  to  Clarence  Moss- 
man? 

A.  I  remember  talking  to  him  all  the  way;  I  don't 
remember  making  that  particular  statement.  I 
may  have  but  I  can't  recall  it. 

Mr.  RAY.— That  is  all. 

Cross-examination. 
(By  Mr.  HURLEY.) 

Q.  Who  loaded  this  liquor  into  the  car? 

A.  Chauncey  Peterson  did.     [41] 

Q.  And  where  was  he  when  he  loaded  it  into  the 
car? 

A.  On  the  beach  at  the  mouth  of  Chester  Creek. 

Q.  And  who  was  this  man  that  told  you  about 
this  load? 

A.  Billy  Hunt.  He  said  there  was  $50  in  it  if  I 
would  drive  it  into  the  garage. 

Q.  He  didn't  tell  you  whose  it  was?        A.  No. 

Q.  And  he  sent  you  after  it?        A.  Yes,  sir. 

Q.  Was  there  anybody  in  possession  of  this  liquor 
when  you  went  to  the  beach? 

A.  No,  sir.  I  started  down  at  first  alone  with 
the  Buick  car. 

Q.  And  you  don't  know  who  landed  it  there? 

A.  No,  I  don't. 

Mr.   RAY. — Was  it  your  liquor?        A.  No,  sir. 

Q.  Was  it  Mr.  Peterson's?        A.  No,  sir. 
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Q.  You  are  in  the  taxi  business? 

A.  I  am  working  for  Mr.  Peterson. 

Q.  Do  you  know  whether  he  has  a  license  for  a 
taxi  business? 

Mr.  HURLEY. — We  object  to  the  question  as  im- 
material. 

The  COURT.— The  objection  is  sustained.    Ex- 
ception allowed. 

Mr.  RAY.— That  is  all. 

Defendant  rests. 

Government  rests. 

Mr.  RAY. — Defendants  now  move  the  Court  for 
a  directed  verdict  of  not  guilty  on  the  ground  that 
the  testimony  introduced  is  not  sufficient  in  law  to 
justify  or  warrant  the  conviction  of  the  defendants 
or  either  of  them;  further,  that  such  testimony  [42] 
was  elicited  and  by  the  Court  permitted  to  be  in- 
troduced in  evidence  over  and  against  the  objec- 
tions of  the  defendants,  and  each  of  them,  in  that 
such  testimony  is  based  upon  an  unreasonable 
search  and  seizure  in  contravention  to  the  rights  of 
the  defendants,  and  based  upon  a  search  and  seizure 
without  warrant  or  authority  in  law. 

The  COURT. — The  motion  is  denied.  Exception 
allowed. 

WHEREUPON,  after  argument  by  counsel,  the 
Court  delivered  its  instructions  to  the  jury  as  fol- 
lows: 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  87i— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON  and  CLINTON  MAELHORN, 

Defendants. 

Instructions  of  Court  to  Jury. 

Gentlemen  of  the  Jury: 

The  defendants  are  charged  by  tlie  complaint  in 
this  case  with  the  crime  of  wilfully  having  intoxi- 
cating liquor  in  their  possession  on  July  20,  1922, 
in  Knik  precinct,  within  the  jurisdiction  of  this 
Court.  In  order  to  find  the  defendants,  or  either 
of  them,  guilty  of  the  charge  it  will  be  necessary 
that  you  find  that  every  essential  element  thereof  is 
proven;  that  is,  it  must  be  proven  that  defendants, 
or  one  of  them,  wilfully  had  intoxicating  liquor, 
to  wit,  whisky,  commonly  called  white  mule,  in 
his  possession  within  the  jurisdiction  of  this  Court. 
[43] 

It  is  not  necessary  to  find  that  the  offense  was 
committed,  if  it  was  committed,  on  the  precise  day 
stated  in  the  complaint;  it  is  sufficient  if  it  was 
committed  within  two  years  prior  to  the  filing  of  the 
complaint. 

You  are  instructed  that  the  complaint  in  this  case 
is  a  mere  accusation  or  charge  against  the  defend- 
ants, and  is  not  of  itself  any  evidence  of  the  defend- 
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ant's  guilt,  and  no  juror  should  permit  himself  to  be 
influenced  against  the  defendants  because  the  com- 
plaint has  been  filed  against  them. 

The  jury  are  instructed  that  the  law  presumes 
every  defendant  in  a  criminal  trial  to  be  innocent 
until  his  guilt  is  proven  to  the  satisfaction  of  the 
jury  beyond  all  reasonable  doubt.  The  burden  of 
proving  beyond  all  reasonable  doubt  every  material 
allegation  necessary  to  establish  the  defendant's 
guilt  rests  upon  the  prosecution  throughout  the 
trial,  and  the  burden  of  proof  never  shifts  to  the 
defendant.  His  presumption  of  innocence  is  a 
right  guaranteed  to  him  by  law  and  must  be  given 
full  force  and  effect  by  you  until  you  become  satis- 
fied from  a  consideration  of  all  the  evidence  in  the 
case  of  his  guilt  beyond  all  reasonable  doubt.  A 
reasonable  doubt  is  such  a  doubt  as  may  fairly  and 
naturally  arise  in  your  minds  after  fully  and  fairly 
considering  all  the  evidence  in  the  case.  It  is  that 
state  of  the  case  which  leaves  the  minds  of  the 
jurors,  after  comparison  and  consideration  of  all  the 
evidence,  in  such  condition  that  they  cannot  say 
they  feel  an  abiding  conviction  to  a  moral  certainty 
of  the  guilt  of  the  defendant.  A  moral  certainty 
is  not  an  absolute  certainty,  but  such  a  certainty 
as  excludes  every  reasonable  hypothesis  creating  a 
doubt.     [44] 

It  is  your  duty  to  give  to  the  testimony  of  each  and 
all  of  the  witnesses  such  credit  as  you  consider 
their  testimony  justly  entitled  to  receive,  and  in  do- 
ing so  you  should  not  regard  the  remarks  or  ex- 
pressions of  counsel,  unless  the  same  are  in  con- 
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formity  with  the  facts  proven,  or  are  reasonably 
deducible  from  such  facts  and  the  law  as  given  to 
you  in  these  instructions. 

You  are  instructed  that  the  evidence  is  to  be  esti- 
mated not  only  by  its  own  intrinsic  weight,  but  also 
according  to  the  testimony  which  it  is  within  the 
power  of  one  side  to  produce  and  of  the  other  side 
to  contradict  and,  therefore,  if  the  weaker  and  less 
satisfying  evidence  is  produced  when  it  appears, 
that  it  was  within  the  power  of  the  party  offering 
the  same  to  produce  stronger  and  more  satisfying 
evidence,  such  evidence,  if  so  offered,  should  be 
viewed  with  distrust. 

In  determining  the  credit  you  will  give  a  wit- 
ness, and  the  weight  and  value  you  will  attach  to  his 
testimon}^,  you  should  take  into  consideration  the 
conduct  and  appearance  of  the  witness  upon  the 
witness-stand;  his  interest,  if  any,  in  the  result  of 
the  trial;  his  apparent  motives;  his  relation  to  or 
feeling  for  or   against   the   defendant;   the   proba- 
bility or  lack  of  it  of  the  testimony  given;  the  op- 
portunity the  witness  had  to  observe  and  to  be  in- 
formed upon  the  matters  concerning  w^hich  he  testi- 
fies; and  his  apparent  candor  in  giving  the  testi- 
mony.    You  should  be  slow  to  believe  that  any  wit- 
ness is  testifying  falsely,  but  should  try  to  reconcile 
the   testimony   of  all  the  witnesses  so  as  to  give 
credt  to  all  of  the  testimony,  if  possible.     In  con- 
sidering  the    testimony   you   should   employ   your 
everyday  knowledge  of  human  affairs  and  human 
nature.     [45] 
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You  are  not  bound  to  find  in  conformity  with  the 
testimony  of  any  number  of  witnesses  which  does 
not  produce  conviction  in  your  minds,  against  a  less 
number  or  against  a  presumption  or  other  evidence 
satisfying  you. 

If  you  find  that  any  witness  has  wilfully  testified 
falsely  in  one  part  of  his  testimony,  you  are  at 
liberty  to  reject  all  or  any  part  of  his  testimony, 
but  you  are  not  bound  to  do  so.  You  should  re- 
ject the  false  part  and  may  give  such  weight  to  the 
remainder  as  you  may  think  it  is  entitled  to  re- 
ceive. 

You  are  instructed  that  evidence  is  of  two  kinds, 
direct  and  circumstantial.  Direct  evidence  is  a 
statement  of  a  witness  testifying  concerning  facts 
which  he  claims  to  know  of  his  own  knowledge. 
Circumstantial  evidence  is  the  proving  of  certain 
facts  and  circumstances  in  a  certain  case  from 
which  the  jury  may  infer  other  and  connected  facts 
which  usually  and  reasonably  follow  according  to 
the  common  experience  of  mankind.  Crime  may  be 
proven  by  circumstantial  evidence  as  well  as  by 
direct  evidence  of  the  witnesses,  but  the  facts  and 
circumstances  in  evidence  should  be  consistent  with 
each  other  and  with  the  guilt  of  the  defendant  and 
inconsistent  with  any  reasonable  theory  of  the  de- 
fendant's innocence.  In  this  case  the  evidence  is 
nearly  all  direct  evidence  of  persons  claiming  to  be 
eye-witnesses.  Some  of  it,  however,  is  of  the  class 
known  as  circumstantial,  particularly  certain  facts 
testified  to  by  witnesses  for  the  prosecution,  which 
the  prosecution  claims  tends  to  connect  the  defend- 
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ants  with  the  offense  charged.  Circumstantial  evi- 
dence is  legal  and  competent  in  criminal  cases  and 
is  to  be  given  such  [46]  weight  as  the  jury  may 
think  it  is  entitled  to  receive.  In  considering  both 
direct  and  circumstantial  evidence  the  jury  are  en- 
titled to  apply  to  it  their  own  knowledge  of  the 
everyday  affairs  of  life  and  of  common  human 
motives  and  actions. 

Possession  may  be  actual  or  constructive.  Ac- 
tual possession  means  physical  dominion;  that  is, 
under  immediate  physical  control.  Constructive 
possession  means  the  right  of  possession  and  right 
of  control.  A  man  may  have  constructive  posses- 
sion of  propert}^  not  in  his  possession  if  he  has  the 
right  to  take  actual  possession  at  will. 

In  determining  the  question  of  possession  in  this 
case,  the  jury  will  consider  all  the  testimony — di- 
rect and  circumstantial.  The  actual  presence  of  a 
man  near  the  property  involved  does  not  of  itself 
establish  either  possession  or  right  of  possession, 
but  is  evidence  to  be  considered  in  connection  with 
all  the  other  facts  in  determining  whether  or  not 
the  party  charged  is  in  possession,  either  actual  or 
constructive.  Temporary  custody  is  possession  if 
by  authority  or  right. 

Under  the  law  of  Alaska,  mere  possession  of  in- 
toxicating liquor  is  unlawful  and  punishable  under 
the  provisions  of  the  Alaska  bone  dry  law.  It  is 
necessary,  however,  that  the  possession  be  with  the 
knowledge  of  the  fact  that  the  article  is  intoxicat- 
ing liquor.  It  is  for  you  to  determine  under  all 
the  evidence  in  the  case  whether  the  defendants,  or 
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either  of  them,  had  the  custody  of  this  liquor  with 
knowledge  of  its  character.     [47] 

You  are  instructed  that  a  person  charged  with  the 
commission  of  a  crime  shall  at  his  own  request,  but 
not  otherwise,  be  deemed  a  competent  witness  in  his 
own  behalf,  the  credit  to  be  given  to  his  testimony 
being  left  solely  with  the  jury  under  the  instruc- 
tions of  the  Court. 

In  this  case  the  defendant  Maelhorn  has  testified 
as  a  witness.  The  credit  to  be  given  to  the  testi- 
mony of  this  defendant  is  left  solely  to  you,  and 
you  should  give  it  the  same  fair  and  candid  con- 
sideration you  do  the  testimony  of  other  witnesses 
in  the  case,  but  3^ou  are  entitled  to  take  into  con- 
sideration the  interest  of  this  defendant  in  the  re- 
sult of  the  trial  as  affecting  or  bearing  upon  his 
credibility. 

The  defendant  Peterson  in  this  trial  has  waived 
his  right  to  become  a  witness  in  his  own  defense. 
It  is  his  privilege,  given  him  by  law,  to  testify  or 
not  as  he  may  see  fit.  The  law  provides  that  his 
waiver  of  the  right  to  testify  shall  not  create  any 
presumption  against  him. 

You  are  instructed  that  the  failure  of  the  de- 
fendant Peterson  to  testify  in  his  own  behalf  is  not 
to  be  considered  by  you  in  any  way  whatever  in 
considering  the  question  of  his  guilt  or  innocence. 
You  are  to  consider  that  solely  upon  the  evidence 
in  the  case.  The  presumption  of  innocence  is  car- 
ried with  the  defendants  throughout  the  trial. 

You  are  to  consider  the  guilt  or  innocence  of  the 
defendants  separately  and  render  a  separate  ver- 
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diet  as  to  each.    You  may  find  one  of  them  guilty 
and  the  other  not  guilty. 

E.  E.  RITCHIE, 
Judge.     [48] 
Mr.  RAY. — The  defendants  except  to  the  instruc- 
tions of  the  Court — to  that  portion  of  the  instruc- 
tions with  reference  to  circumstantial  evidence — 
as  follows,  as  not  applicable  to  the  case  in  bar: 

"You  are  instructed  that  evidence  is  of  two 
kinds,  direct  and  circumstantial.  Direct  evi- 
dence is  a  statement  of  a  witness  testifying 
concerning  facts  which  he  claims  to  know  of 
his  own  knowledge.  'Circumstantial  evidence 
is  proving  of  certain  facts  and  circumstances 
in  a  certain  case  from  which  the  jury  may  in- 
fer other  and  connected  facts  which  usually  and 
reasonably  follow  according  to  the  common 
experience  of  mankind.  Crime  may  be  proven 
by  circumstantial  evidence  as  well  as  by  di- 
rect evidence  of  the  witnesses,  but  the  facts 
and  circumstances  in  evidence  should  be  con- 
sistent with  each  other  and  with  the  guilt  of 
the  defendant,  and  inconsistent  with  any  rea- 
sonable theory  of  the  defendant's  innocence. 
In  this  case  the  evidence  is  nearly  all  direct 
evidence  of  persons  claiming  to  be  eye-wit- 
nesses; some  of  it,  however,  is  of  the  class 
known  as  circumstantial,  particularly  certain 
facts  testified  to  by  witnesses  for  the  prosecu- 
tion which  the  prosecution  claims  tends  to  con- 
nect the  defendant  with  the  offense  charged. 
Circumstantial   evidence   is   legal   and  compe- 


The  United  States  of  America.  59 

tent  in  criminal  cases  and  is  to  be  given  such 
weight  as  the  jury  may  think  it  is  entitled  to 
receive.  In  considering  both  direct  and  cir- 
cumstantial evidence  the  jury  are  entitled  to 
apply  to  it  their  own  knowledge  of  the  every- 
day affairs  of  life  and  of  common  hiunan  mo- 
tives and  actions. 

Exception  allowed. 

Mr.  RAY. — The  defendant  also  excepts  to  the 
following  instruction : 

"In  determining  the  question  of  possession 
in  this  case,  the  jury  will  consider  all  the  testi- 
money — direct  and  circumstantial.  The  actual 
presence  of  a  man  near  the  property  involved 
does  not  of  itself  establish  either  possession  or 
right  of  possession,  but  is  evidence  to  be  con- 
sidered in  connection  with  all  the  other  facts 
in  determining  whether  or  not  the  party 
charged  is  in  possession,  either  actual  or  con- 
structive. Temporary  custody  is  possession  if 
by  authority  or  right." 

Exception  allowed. 

WHEREUPON  the  jury  retired  to  deliberate  on 
their  verdict. 

Case  closed.     [49] 

I  do  certify  that  I  am  the  official  court  reporter 
for  the  Third  Division,  Territory  of  Alaska;  that 
as  such  I  reported  the  proceedings  had  at  the  trial 
of  the  above-entitled  cause,  to  wit:  United  States 
of  America  versus  C.  F.  Peterson  and  Clinton  Mael- 
horn,  No.  874-Criminal ;  that  the  foregoing  tran- 
script is  a  full,  true  and  correct  transcript  of  the 
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evidence  introduced  and  the  proceedings  had  at  the 
trial  of  said  cause. 

Dated  at  Valdez,  Alaska,  this  sixteenth  day  of 
January,  1923. 

JOHN  W.  LENAHAN.     [50]  d 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  874-CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON  and  CLINTON  MAELHORN, 

Defendants. 

Verdict. 
We,  the  jury  duly  empanelled  and  sworn  in  the 
above-entitled  cause,  do  find  defendant  C.  F.  Peter- 
son guilty;  and  we  do  find  the  defendant  Clinton 
Maelhorn  guilty,  as  charged  in  the  complaint.  And 
recommend  that  leniency  of  the  Court  be  shown 
Clinton  Mealhorn. 

B.  A.  ORIER, 
Foreman. 
Entered  in  Court  Journal  A-2,  page  362. 

[Endorsed]  :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Dec.  7,  1922.  W. 
N.  Cuddy,  Clerk.     By  S.  N.  Scott,  Deputy.     [51] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  874— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON  and  CLINTON  MAELHORN, 

Defendants. 

Motion  in  Arrest  of  Judgment. 

Come  nov^  the  above-named  defendants,  and  each 
of  them,  by  their  counsel  of  record,  and  pray  that 
no  judgment  be  rendered  against  them,  or  either 
of  them,  upon  the  verdict  of  '^ guilty,"  heretofore 
returned  into  court  in  said  cause  as  to  both  said 
defendants,  in  that  the  facts  stated  in  the  com- 
plaint upon  which  said  defendants  were  placed 
on  trial  do  not  constitute  a  crime,  and  are  insuffi- 
ciently pleaded  to  so  constitute  a  crime;  and,  that 
the  above-entitled  court  was  and  is  without  juris- 
diction to  place  on  trial,  except  upon  indictment 
by  grand  jury,  said  defendants,  and  each  of  them, 
for  the  commission  of  an  offense  which  may  be 
punishable  by  imprisonment  for  a  term  of  more 
than  one  year. 

Dated  at  Anchorage,  Alaska,  December  7th,  1922. 
C.  F.  PETERSON, 
CLINTON  MAELHORN, 
Defendants. 
By  L.  V.  RAY, 
Their  Counsel  of  Record. 
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Receipt  of  copy  of  the  original  of  the  above  mo- 
tion in  arrest  of  judgment  acknowledged  this  7th 
day  of  December,  1922. 

SHERMAN  DUGGAN, 

United  States  Attorney. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Dec.  7,  1922. 
W.  N.  Cuddy,  Clerk.    By  S.  N.  Scott,  Deputy.     [52] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third   Division. 

No.  874— CRIMINAL. 

M.  O. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

C.  F.  PETERSON  and  CLINTON  MAELHORN, 

Defendants. 

Order  Denying  Motion  in  Arrest  of  Judgment. 

This  matter  came  on  for  hearing  on  motion  in 
arrest  of  judgment  of  L.  V.  Ray,  Esq.,  counsel  for 
the  defendants ;  the  defendants  being  present  in  per- 
son and  represented  by  their  counsel,  L.  V.  Ray, 
Esq.;  the  plaintiff  being  represented  by  Sherman 
Duggan,  Esq.,  United   States  Attorney. 

WHEREUPON,  after  argument,  the  motion  was 
denied.     [53] 


The  United  States  of  America.  63 

In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  874— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON  and  CLINTON  MAELHORN, 

Defendants. 

Judgment  and  Sentence. 

This  cause  coming  on  to  be  heard  before  this 
Court  on  the  15th  day  of  December  A.  D.  1922,  and 
the  plaintiff,  United  States  of  America,  appearing 
and  being  represented  by  Sherman  Duggan,  United 
States  Attorney,  and  the  defendants  being  person- 
ally present  in  open  court,  in  the  custody  of  the 
United  States  Marshal,  and  appearing  by  and  being 
represented  by  their  attorneys,  L.  V.  Ray  and  Leo- 
pold David,  and  the  Court  having  fixed  this  date 
as  the  time  to  pass  sentence  and  pronounce  judg- 
ment upon  defendants,  C.  F.  Peterson  and  Clinton 
Maelhorn,  in  this  action,  and  it  appearing  to  the 
Court. 

That  defendants  C.  F.  Peterson  and  Clinton  Mael- 
horn, were  convicted  of  the  crime  of  having  in- 
toxicating liquor  in  their  possession  in  violation 
of  the  act  of  Congress,  approved  February  14th, 
1917,  known  as  the  Alaska  Dry  Law,  in  the  Court 
of  the  United  States  Commissioner  for  Knik  Pre- 
cinct, Third  Division,  Territory  of  Alaska,  and 
thereupon  appealed  said  cause  to  this   Court. 
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That  on  the  5th  day  of  December,  1922,  at  the 
November  10th,  1922,  term  of  the  above-entitled 
court,  held  at  Anchorage,  Third  Division,  Terri- 
tory of  Alaska,  defendants  being  personally  present 
in  court  and  being  represented  by  L.  V.  Ray  and 
L.  David,  their  attorneys,  and  Sherman  Duggan, 
United  States  Attorney,  appearing  for  and  repres- 
enting plaintiff,  and  defendants  then  and  there  hav- 
ing been  duly  tried  by  a  jury,  and  having  been  by 
said  jury  in  said  Court  duly  and  regularly  convicted, 
and  the  Court  finding  in  accordance  with  said  ver- 
dict of  said  jury  that  defendants  are  guilty  and  this 
being  the  time  and  place  set  and  agreed  upon  for 
sentence  and  judgment  in  the  above-entitled  action, 
upon  said  verdict  of  guilty  against  said  defendant, 
and  defendants  at  [54]  this  time  being  present 
in  person  and  by  his  attorneys,  L.  V.  Eay  and 
Leopold  David,  and  being  asked  by  the  Court  if 
they  had  any  reason  to  give  or  suggest  to  the  Court 
why  judgment  should  not  be  pronounced  upon  them 
according  to  law,  and  defendants  then  and  there 
showing  no  valid  reason  or  excuse  in  that  behalf, 
and  the  Court  being  fully  advised, — 

IT  IS  ORDERED  AND  ADJUDGED  that  as 
punishment  for  the  offense  above  set  forth  you, 
C.  P.  Peterson,  one  of  said  defendants,  be  im- 
prisoned for  the  term  of  nine  (9)  months  in  the 
federal  jail  at  Anchorage,  Third  Division,  Terri- 
tory of  Alaska,  and  that  in  addition  thereto  you 
pay  a  fine  in  the  sum  of  nine  hundred  and  no/100 
($900.00)  Dollars,  and  in  default  of  the  payment 
of  such  fine  you  serve  a  term  in  the  above-named 
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federal  jail  not  to  exceed  one  (1)  day  for  each 
$2.00  of  said  fine  unpaid,  and  that  no  costs  be  taxed 
in  this  action. 

AND  IT  IS  OEDERED  AND  ADJUDGED  that 
as  punishment  for  the  offense  above  set  forth  you, 
Clinton  Maelhorn,  one  of  said  defendants,  be  im- 
prisoned for  the  term  of  five  (5)  months  in  the 
federal  jail  at  Anchorage,  Third  Division,  Terri- 
tory of  Alaska,  and  that  in  addition  thereto  you 
pay  a  fine  in  the  sum  of  Five  Hundred  and  no/100 
($500.00)  Dollars,  and  in  default  of  the  pa>T2ient 
of  such  fine  you  serve  a  term  in  the  above-named 
federal  jail  not  to  exceed  one  (1)  day  for  each 
$2.00  of  said  fine  unpaid,  and  that  no  costs  be  taxed 
in  this  action. 

And  the  United  States  marshal  is  hereby  ordered 
and  instructed,  in  pursuance  of  the  judgment  herein 
rendered,  to  take  said  C.  F.  Peterson  and  Clinton 
Maelhorn,  defendants,  into  custody,  in  execution 
of  said  sentence.  A  certified  copy  of  this  judgment 
is  a  sufficient  commitment  to  the  United  States 
Marshal,  Third  Division,  Territory  of  Alaska,  to 
take  said  defendants  into  custody  and  to  carry  out 
said  judgment  and  sentence. 

Done  in  open  court  at  Anchorage  Alaska,  this  15th 
day  of  December,  1922. 

E.  E.  RITCHIE, 
Judge  of  District  Court.     [55] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  874. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
against 

C.  F.  PETERSON, 

Defendant. 

Bail  Bond  Pending  Writ  of  Error. 

We,  C.  F.  Peterson,  Z.  J.  Loussac  and  P.  O.  Sund- 
berg,  jointly  and  severally,  acknowledge  ourselves 
indebted  to  the  United  States  of  America,  in  the 
sum  of  $2,000,  lawful  money  of  the  United  States 
of  America,  to  be  levied  on  our,  and  each  of  our 
goods,  chattels,  lands  and  tenements,  upon  this  con- 
dition. 

WHEREAS,  the  said  C.  F.  Peterson  has  sued 
out  a  Writ  of  Error  from  the  judgment  of  the  Dis- 
trict Court  for  the  Territory  of  Alaska,  Third  Di- 
vision, in  the  case  in  said  court  wherein  the  United 
States  of  America  was  plaintiff  and  the  said  C.  F. 
Peterson  is  defendant,  for  a  review  of  said  judg- 
ment in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

NOW,  if  the  said  C.  F.  Peterson  shall  appear 
and  surrender  himself  in  the  District  Court  for  the 
Territory  of  Alaska,  Third  Division,  on  and  after 
filing  in  said  District  Court  of  the  mandate  of  the 
said  Circuit  Court  of  Appeals,  and  from  time  to 
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time  thereafter  as  lie  may  be  required  to  answer  any 
further  proceedings,  and  abide  by  and  perform  any 
judgment  or  order  which  may  be  had  or  rendered 
therein  in  this  case,  and  shall  abide  by  and  perform 
any  judgment  or  order  which  may  be  rendered  in 
said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  and  not  depart  from  said  Dis- 
trict Court  without  leave  thereof,  then  this  ob- 
ligation shall  be  void;  otherwise  to  remain  in  full 
force  and  virtue. 

WITNESS  our  hands  and  seals  this  28th  day  of 
December,  1922. 

C.  F.  PETERSON.     (Seal)    [56] 
P.  O.  SUNDBEEG.    (Seal) 
Z.  J.  LOUSSAC.         (Seal) 
Taken  and  approved  this  29th  day  of  December, 
1922,  before  me, 

E.   E.  RITCHIE, 
District  Judge. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Dec.  29,  1922. 
W.  N.  Cuddy,  Clerk.     By  S.  N.  Scott,  Deputy. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

We,  Z.  J.  Loussac  and  P.  O.  Sundberg,  sureties 
on  the  foregoing  bond,  each  for  self  and  not  one  for 
the  other,  being  severally  duly  sworn,  deposes  and 
says  that  he  is  a  resident  of  the  Territory  of  Alaska ; 
that  he  is  not  a  counselor  or  attorney  at  law,  com- 
missioner, marshal,  clerk  or  any  other  officer  of  any 
court ;  that  he  is  worth  the  amount  of  $2,000.00  over 
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and  above  all  bis  just  debts  and  liabilities  and  exclu- 
sive of  property  exempt  from  execution. 

P.   O.  SUNDBERG. 

Z.  J.  LOUSSAC. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  December,  1922. 

E.  E.  RITCHIE, 
District  Judge. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Dec.  29,  1922. 
W.  N.  Cuddy,  Clerk.  By  S.  N.  Scott,  Deputv. 
[57] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  874— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON  and  CLINTON  MAELHORN, 

Defendants. 

Order  Settling  and  Certifying  Bill  of  Exceptions. 

This  cause  having  come  on  for  hearing  upon  the 
motion  of  the  defendant,  C.  F.  Peterson,  for  an 
order  settling  and  certifying  his  bill  of  exceptions 
to  be  used  upon  his  writ  of  error  about  to  be  prose- 
cuted to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  from  the  judgment  and  sen- 
tence made  and  pronounced  herein  on  the  15th  day  of 
December,  1922,  against  the  defendant  C.  F.  Peter- 
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son,  upon  a  verdict  of  guilty  of  wilfully  and  unlaw- 
fully having  in  his  possession,  jointly  with  his  co- 
defendant  Clinton  Maelhorn,  intoxicating  liquor  in 
violation  of  the  provisions  of  the  Act  of  Congress, 
approved  February  14th,  1917,  commonly  known 
as  the  Alaska  Dry  Law,  said  offense  being  alleged 
in  the  complaint  thereof  as  of  the  20th  day  of  July, 
1922;  and,  it  appearing  that  said  defendant  Peter- 
son filing  herein  his  proposed  bill  of  exceptions, 
served  the  same  upon  counsel  for  the  United  States, 
giving  due  notice  of  the  date  and  place  of  settle- 
ment of  said  bill  of  exceptions,  and  no  amendments 
or  objections  to  said  bill  of  exceptions  having  been 
made  by  the  United  States;  and,  the  undersigned 
Judge  of  said  District  Court  having  inspected  and 
considered  the  same,  and  found  such  bill  of  excep- 
tions to  contain  all  the  papers,  pleadings,  proceed- 
ings, and  exceptions  necessary  to  a  determination 
of  the  questions  involved  and  raised  by  the  de- 
fendant Peterson's  exceptions, — 

It  is  therefore  ordered  that  the  foregoing  bill  of 
exceptions  be  and  the  same  is  hereby  allowed,  ap- 
proved and  settled,  and  that  the  same  shall  consti- 
tute defendant  Peterson's  bill  of  exceptions  upon 
the  prosecution  of  his  writ  of  error  in  said  cause. 
[58] 

And  it  is  further  ordered  that  this  order  shall  be 
deemed  and  is  taken  as  a  certificate  of  the  under- 
signed Judge  of  this  court  that  each  bill  of  excep- 
tions consists  of  all  the  papers,  pleadings,  testimony, 
proceedings  and  exceptions  filed,  presented,  had 
and  done  in  said  cause,  and  all  of  the  matters  upon 
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which  said  judgment  of  December  15th,  1922,  is 
based,  and  of  all  matters  and  things  necessary  or 
proper  for  the  determination  of  the  questions  in- 
volved herein  or  raised  or  attempted  to  be  raised 
by  said  writ  of  error. 

And  I  further  certify  that  this  cause  was  tried 
at  the  November,  1922,  Anchorage  term  of  this 
court;  that  said  term  is  still  alive  having  been  ad- 
journed by  order  of  Court  made  December  30,  1922, 
to  March  5,  1923;  and  the  bill  of  exceptions  herein 
is  settled  and  signed  this  day  at  the  Valdez  term  of 
this  court  because  court  is  now  in  session  at  Valdez 
and  not  at  Anchorage. 

Done  at  Valdez,  Alaska,  this  1st  day  of  March, 
1923. 

E.  E.  RITCHIE, 
District  Judge. 

Entered  Court  Journal  No.  13,  page  No.  801. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  March  1.  1923. 
W.  N.  Cuddy,  Clerk.  By  S.  I.  Hemple,  Deputy. 
[59] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  874— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON, 

Defendant. 
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Assignment  of  Errors. 

Comes  now  the  defendant,  C.  F.  Peterson,  who  is 
the  sole  defendant  prosecuting  the  writ  of  error  in 
this  cause,  and  makes  and  files  the  following  assign- 
ments of  error  on  which  the  defendant  will  rely  in 
the  prosecution  of  his  writ  of  error  herein : 

First.  The  Court  erred  in  permitting  the  witness 
Mossman  to  testify,  over  and  against  the  objection 
and  exception  of  the  defendant,  in  that  said  Court 
was  without  jurisdiction  to  try  said  defendant  upon 
the  complaint  filed  in  said  cause,  as  shown  by  the 
bill  of  exceptions,  as  follows: 

Mr.  RAY. — The  defendants  object  to  the  in- 
troduction of  the  testimony  of  the  witness  for 
the  following  reasons: 

1.  The  complaint  on  which  the  defendants 
are  sought  to  be  placed  on  trial  is  signed  "C.  W. 
Mossman,"  not  in  any  official  capacity.  An  in- 
dictment to  be  good  w^ould  have  to  be  signed 
"Sherman  Duggan,  United  States  Attorney." 

2.  The  Court  is  without  jurisdiction  to  try 
these  defendants  in  that  it  is  in  violation  of 
the  rights  of  the  defendants  as  given  by  the 
fifth  amendment  to  the  Constitution  of  the 
United  States  providing  that  no  person  shall 
be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  unless  by  indictment  of  a  grand 
jury. 

3.  That  the  Congress  of  the  United  States 
is  without  authority  to  pass  legislation  making 
the  possession  of  intoxicating  liquor  an  offense. 
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4.  That  the  offense  sought  to  be  charged  in 
this  complaint  is  not  set  forth  with  sufficient 
certainty  to  apprise  these  defendants  to  which 
charge  they  must  answer,  and  the  complaint 
does  not  state  sufficient  facts  in  law  to  consti- 
tute a  valid  complaint. 

The    COURT. — The   objection   is   overruled. 
Defendants  allowed  an  exception.     [60] 
Second.     The  Court  erred  in  permitting  the  wit- 
ness Mossman  to  testify,  over  and  against  the  objec- 
tion and  exception  of  the  defendant,  as  follows : 

Q.  Just  go  ahead  and  state  what  was  done 
there  when  you  met  the  defendants  at  that  time. 

Mr.  RAY. — At  the  time  you  intercepted  the 
defendants,  as  you  stated  in  the  car,  had  you  a 
search-warrant  '^ 

Mr.  HURLEY. — We  object  to  the  question, 
if  the  Court  please,  as  incompetent. 

The  COURT.— Objection  overruled. 

The  WITNESS. — I  had  no  search  warrant, 
no  sir. 

Mr.  RAY. — Have  any  other  process  of  any 
kind? 

The  WITNESS.— No,  sir. 

Mr.  RAY. — The  defendants  object  to  the 
further  introduction  of  the  testimony  of  this 
witness  and  any  evidence  obtained  by  him  as 
the  same  was  procured  in  violation  of  the  fourth 
and  fifth  amendments  to  the  Constitution  of 
the  United  States  providing  that  there  shall 
be  no  illegal  and  unreasonable  searches  and 
seizures,  and  that  a  defendant  shall  not  be  com- 
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pelled  to  give  incriminating  testimony  or  fur- 
ther incriminating  testimony  against  himself. 
The   COURT. — The   objection   is   overruled. 
Exception  allowed. 
Third.     The  Court  erred  in  permitting  the  wit- 
ness Mossman  to  testify  as  to  the  ownership  of  a 
certain  car  or  automobile,  over  and  against  the  ob- 
jection and  exception  of  the  defendant,  as  follows: 
Q.  And  whose  car  was  it  ? 
Mr.    RAY. — We   object   to   the    question    as 
calling  for  a  conclusion  of  the  witness. 

The  COURT. — He  may  answer  if  he  knows. 
The  objection  is  overruled.     Exception  allowed. 
Fourth.     The  Court  erred  in  permitting  the  wit- 
ness Mossman  to  testify,  over  and  against  the  ob- 
jection and  exception  of  the  defendant,  as  follows: 
Q.  And  is  the  contents  of  this  bowl  that  you 
have  poured  from  this  keg  part  of  the  liquor 
that  you  found  in  the  car  on  that  day?     [61] 

Mr.  RAY. — We  object  to  the  question.  The 
liquor  is  not  yet  i^  evidence;  and  we  object  to 
the  conduct  of  the  prosecuting  officer  in  thus 
making  an  attempt  to  introduce  certain  testi- 
mony before  the  Court  has  formerly  passed 
upon  and  admitted  such  testimony. 

Mr.  HURLEY. — We  will  withdraw  the  ques- 
tion. 

The  COURT. — I  think  it  was  an  oversight. 
Q.  I  wish  at  that  time  to  offer  the — 
Mr.  RAY. — We  except  to  the  statement  of 
the  Court  as  not  being  sufficient  under  the  cir- 
cumstances  which  have   arisen  to   correct   the 
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error;  and  we  object  to  the  introduction  of  the 
kegs  and  contents  for  the  reason  that  it  is  ap- 
parent on  the  testimony  of  the  officer  that  he 
acted  without  process  of  any  kind. 

The    COUET.— The    objection   is   overruled. 
Exception  allowed. 
Fifth.     The  Court  erred  in  admitting  in  evidence, 
over  the  objection  and  exception  of  the  defendant 
a  certain  bowl  and  its  contents,  as  follows: 

Mr.  HURLEY.— I  want  to  offer  this  bowl 
and  its  contents  in  evidence,  taken  from  Exhibit 

Mr.  RAY. — Objection  on  the  same  grounds. 
It  was  an  unlawful  seizure.  Defendant  also 
objects  to  the  jurors  acting  as  witnesses  in  that 
certain  liquid  has  been  circulated  among  them 
by  the  assistant  United  States  Attorney. 

The   COURT.— The  objection  will  be   over- 
ruled.    The  bowl  will  be  admitted  in  evidence 
and  marked.     Exception  allowed. 
Sixth.     The  Court  erred  in  denying  the  motion 
of  the  defendants  to  strike  the  testimony  of  the  wit- 
ness Mossman,  to  the  denial  of  which  motion  excep- 
tion was  taken  and  allowed  by  the  Court,  as  follows : 
Mr.  RAY. — The  defendants  move  to  strike 
the  testimony  of  the  witness  Mossman  as  to  any 
facts  testified  by  him  on  the  ground  that  the 
said  officer  acted  without  process  of  law,  either 
a  search-warrant  or  warrant  of  arrest  for  these 
defendants,    in    violation    of    the    constitution 
rights  provided  in  the  fourth  and  fifth  amend- 
ments to  the  Constitution  of  the  United  States, 
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and  was  in  effect  an  illegal  search  and  illegal 
seizure. 

The   COURT.— The  motion  is  denied.     Ex- 
ception allowed. 
Seventh.     The  Court  erred  in  permitting  the  wit- 
ness Watson     [62]     to  testify,  over  and  against  the 
objection  and  exception  of  the  defendant,  as  follows : 
Mr.  RAY. — Did  you  have  a  search-warrant '? 
A.  No,  sir. 

Mr.  RAY. — Any  other  warrant? 
A.  No,  sir. 

Mr.  RAY. — We  object  to  the  introduction  of 
testimony  of  this  witness  now  sought  to  be 
elicited,  on  the  ground  that  the  same  is  in  vio- 
lation of  the  rights  of  the  defendant  as  pre- 
scribed in  the  fourth  and  fifth  amendments  to 
the  Constitution  of  the  United  States. 

The    COURT — The    objection    is    overruled. 
Exception  allowed. 
Eighth.     The  Court  erred  in  denying  the  motion 
of  the  defendants  to  strike  the  testimony  of  the  wit- 
ness Watson,  to  the  denial  of  which  motion  excep- 
tion was  taken  and  allowed  by  the  Court,  as  follows : 
Mr.   RAY. — Defendants  move  to   strike  the 
testimony  of  the  witness  Watson  on  the  ground 
that  the  testimony  thus  given  is  based  upon  a 
search  without   warrant    of    arrest    or    search- 
warrant,  in  contravention  of  the  rights  of  the 
defendant  established  by  the  fourth  and  fifth 
amendments  to  the  Constitution  of  the  United 
States. 

The  COURT.— The  motion  is  denied.     Ex- 
ception allowed. 
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Ninth.  The  Court  erred  in  permitting  the  intro- 
duction of  the  testimony  of  the  witness  Mossman, 
recalled  for  further  examination,  as  to  conversa- 
tions had  with  the  defendant  Peterson  or  the  de- 
fendant Maelhorn  at  or  about  the  time  of  the  ar- 
rest, to  the  admission  of  which  testimony  the  de- 
fendant objected  and  duly  excepted  to,  as  follows: 

Mr.  RAY. — Well,  we  object  to  the  introduc- 
tion of  any  statements  made  by  the  defendant 
while  under  arrest. 

The    COURT. — The   objection   is   overruled. 
Exception  allowed.     [63] 
Tenth.     The  Court  erred  in  permitting  the  wit- 
ness Green  to  testify,  over  and  against  the  objec- 
tion and  exception  of  the  defendants,  as  follows: 

Mr.  RAY. — Had  you  a  search-warrant  to 
search  an  automobile? 
The  WITNESS.— No,  sir. 
Mr.  RAY. — Defendants  object  to  the  intro- 
duction of  the  testimony  sought  to  be  elicited 
from  this  witness  on  the  ground  that  is  was 
obtained  without  authority  in  law  and  in  viola- 
tion of  the  rights  of  these  defendants  as  estab- 
lished by  the  fourth  and  fifth  amendments  to 
the  Constitution  of  the  United  States. 

The   COURT. — The   objection   is   overruled. 
Exception  allowed. 
Eleventh.     The  Court  erred  in  denying  the  motion 
of  the  defendants  to  strike  the  testimony  of  the  wit- 
ness Green,  to  the  denial  of  w^hich  motion  excep- 
tion was  taken  and  allowed  by  the  Court,  as  follows : 
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Mr.  RAY. — I  ask  that  the  witness  Green's 
testimony  be  stricken  on  the  ground  that  the 
same  is  based  on  a  seizure  without  search-war- 
rant in  contravention  to  the  rights  guaranteed 
to  these  defendants  by  the  fourth  and  fifth 
amendments  to  the  Constitution  of  the  United 
States. 

The  ICO'UET.— The  motion  is   denied.     Ex- 
ception allowed. 
Twelfth.     The  Court  erred  in  denying  the  motion 

of  the  defendants  for  an  instructed  verdict  of  not 

guilty,  to  the  denial  of  which  motion  the  defendants 

excepted,  as  follows: 

Mr.  RAY. — Defendants  now  move  the  Court 
for  a  directed  verdict  of  not  guilty  on  the 
ground  that  the  testimony  introduced  is  not 
sufficient  in  law  to  justify  or  warrant  the  con- 
viction of  the  defendants  or  either  of"  them; 
further,  that  such  testimony  was  elicited,  and 
by  the  Court  permitted  to  be  introduced  in  evi- 
dence over  and  against  the  objections  of  the 
defendants,  and  each  of  them,  in  that  such  testi- 
mony based  upon  an  unreasonable  search  and 
seizure  in  contravention  to  the  rights  of  the 
defendants,  and  based  upon  a  search  and  seiz- 
ure without  warrant  or  authority  in  law. 

The  COURT.— The  motion  is  denied.  Ex- 
ception allowed.     [64] 

the  defendant  in  arrest  of  judgment,  as  foUoivs: 
"Come  now  the  above-named  defendants,  and 
each  of  them,  by  their  counsel  of  record,  and 
pray   that   no   judgment   be   rendered   against 


'^8  C.  F.  Peterson  vs. 

them,  or  either  of  them,  upon  the  verdict  of 
*  guilty'  heretofore  returned  into  court  in  said 
cause  as  to  both  said  defendants,  in  that  the 
facts  stated  in  the  complaint  upon  which  said 
defendants  were  placed  on  trial  do  not  consti- 
tute a  crime,  and  are  insufficiently  pleaded  to  so 
constitute  a  crime;  and,  that  the  above-entitled 
Court  was  and  is  wdthout  jurisdiction  to  place 
on  trial,  except  upon  indictment  hy  grand 
jury,  said  defendants,  and  each  of  them,  for 
the  commission  of  an  offense  which  may  be 
punishable  by  imprisonment  for  a  term  of  more 
than  one  year. 

Dated   at   Anchorage,   Alaska,   December   7, 
1922." 
Fourteenth.     The  Court  erred  in  entering  judg- 
ment in  said  cause  against  the  defendant  Peterson. 
WHEREFORE,  the  defendant,  C.  F.  Peterson, 
as  plaintiff  in  error,  prays  that  the  judgment  and 
sentence  of  the  District  Court  for  the  Territory  of 
Alaska,  Third  Division,  made  and  pronounced  on 
the  15th  day  of  December,  1922,  may  be  reversed, 
set  aside  and  vacated. 

L.  V.  RAY, 
Attorney  for  Plaintiff  in  Error. 
Service  of  the  foregoing  assignment  of  errors,  by 
receipt  of  copy  thereof,  admitted  this  2d  day  of 
November,  1923. 

SHERMAN  DUGGAN, 
U.  S.  Attorney. 
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[Endorsed]  :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Nov.  3,  1923. 
W.  N.  Cuddy,  Clerk.     [65] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  874^CRIMINAL. 

UNITED  STATES  OF  AMEEICA, 

Plaintiff, 
against 

C.  F.  PETERiSON, 

Defendant. 

Petition  on  Wjit  of  Error. 

Comes  nov^  the  above-named  defendant  C.  F. 
Peterson,  and  saj^s:  That  on  the  15th  day  of  De- 
cember, 19'22,  this  Court  entered  judgment  against 
the  defendant  upon  a  verdict  of  guilty  of  the  of- 
fense of  having  intoxicating  liquor  in  his  possession, 
July  20th,  1922,  in  violation  of  the  Act  of  Congress 
approved  February  14th,  1917,  known  as  "An  Act 
to  Prohibit  the  Manufacture  and  Sale  of  Alcoholic 
Liquors  in  the  Territory  of  Alaska  and  for  other 
purposes"  (said  act  being  commonly  known  as  the 
Alaska  Bone  Dry  Law),  directing  the  imprisonment 
of  said  defendant  for  the  period  of  nine  months  in 
the  federal  jail  at  Anchorage,  Alaska,  and  the  pay- 
ment of  a  fine  in  the  sum  of  $900.00;  and  further 
that  C.  F.  Peterson  be  imprisoned  in  the  federal 
jail  at  Anchorage,  Alaska,  until  such  fine  be  satis- 
fied; said  imprisonment  not  to  exceed  one  (1)  day 
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for  every  Two  Dollars  ($2.00)  of  such  fine;  and 
that  said  C.  F.  Peterson  serve  one  day  for  every 
Two  Dollars  of  such  fine  of  $900.00  that  he  shall 
fail  or  refuse  to  pay  and  being  in  addition  to  said 
imprisonment  of  nine  (9)  months.     [661 

That  in  said  judgment,  and  in  the  proceedings 
had  prior  thereto,  certain  errors  were  committed 
to  the  prejudice  of  the  defendant,  all  of  which  more 
fully  appear  in  the  assignment  of  errors,  which  is 
filed  with  this  petition. 

WHEREFORE  the  defendant  prays  that  a  writ 
of  error  may  issue  in  his  ibehalf  out  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, for  the  errors  so  complained  of,  and  that  the 
transcript  of  the  record,  testimony,  proceedings, 
and  papers  in  this  cause,  duly  authenticated,  may 
be  sent  to  the  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  that  such  other 
and  further  proceedings  may  be  had  in  the  premises 
as  may  be  proper  therein. 

L.  V.  RAY, 
Attorney  for  D'efendant. 

Service  of  the  above  petition  for  writ  of  error 
admitted  this  3d  day  of  November,  1923,  by  receipt 

of  copy  thereof. 

SHERMAN  DUGGAN, 

United  States  Attorney. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Nov.  3,  1923. 
W.  N.  Cuddy,  Clerk.     [67] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  874— CRIMINAL. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
against 

C.  P.  PETERiSON, 

Defendant. 

Order  Allowing  Writ  of  Error. 

On  this  3d  day  of  November,  A.  D.  1923,  came 
the  defendant  herein,  by  his  attorney,  and  filed  and 
presented  to  the  Court  his  petition  praying  for  the 
allowance  of  a  writ  of  error  and  the  assignment  of 
errors  intended  to  be  urged  by  him;  praying,  also, 
that  a  transcript  of  the  record,  testimony,  proceed- 
ings and  papers  upon  which  the  judgment  herein 
was  rendered,  duly  authenticated,  may  be  sent  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  that  such  other  and  further 
proceedings  may  be  had  as  may  be  proper  in  the 
premises ; 

And,  it  appearing  to  the  Court,  the  said  defend- 
ant has  heretofore  filed  herein  a  duly  approved  ap- 
pearance or  bail  bond,  and  also  a  duly  approved 
cost  bond. 

NOW,  THEiREFORE,  in  consideration  of  the 
premises,  and  the  Court  being  fully  advised, — 

IT  IS  ORDERED  that  the  aforesaid  writ  of  er- 
ror be,  and  the  same  is  hereby  allowed.     [68] 
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IT  m  FURTHER  ORDERED  that  the  duly  ap- 
proved bond  heretofore  filed  in  this  cause  by  the  de- 
fendant shall  operate  as  a  supersedeas,  or  stay  of 
sentence. 

And  IT  IS  FURTHER  ORDERED  that  a  tran- 
script of  the  recordj  testimony,  files  and  proceedings 
in  this  cause,  save  as  modified  b}^  the  order  of  this 
Court  relative  to  certain  of  the  original  exhibits  in- 
troduced in  evidence  in  said  cause,  duly  authenti- 
cated, be  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

E.  E.  RITCHIE, 
District  Judge. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Nov.  3,  1923. 
W.  N.  Cuddy,  Clerk.     [69] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  874— CRIMINAL. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

against 

C.  F.  PETERSON, 

Defendant. 

Undertaking  for  Costs. 
A  judgment  having  been  given  on  the  15th  day 
of  December,  1922,  whereby  the  above-named  de- 
fendant, C.  F.  Peterson,  after  having  been  found 
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guilty,  of  the  offense  of  having  intoxicating  liquor 
in  his  possession  on  July  20,  1922,  in  violation  of 
the  Act  of  Congress  approved  February  14th,  1917, 
known  as  "An  Act  to  Prohibit  the  Manufacture 
and  Sale  of  Alcoholic  Liquors  in  the  Territory  of 
Alaska  and  for  other  purposes"  and  sentenced  to 
pay  a  fine  of  Nine  Hundred  Dollars  ($900.00)  and 
also  that  said  defendant  be  imprisoned  for  the 
period  of  nine  months  in  the  federal  jail  at  Anchor- 
age, Alaska,  and  said  defendant  having  appealed 
from  said  sentence  and  judgment  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, 

We,  P.  O.  Sundberg,  of  Anchorage,  Alaska,  by 
occupation  merchant  and  Z.  J.  Loussac,  of  Anchor- 
age, Alaska,  by  occupation  druggist,  hereby  under- 
take that  the  above-named  defendant,  C.  F.  Peter- 
son, shall  pay  all  costs  that  may  be  awarded  against 
him  on  appeal  not  exceeding  the  sum  of  $250.00. 

IN  WITNE)S>S  WHEEEOF,  we  have  hereunto 
set  our  hands  this  20th  day  of  October,  1923. 

€.    F.    PETERSON, 

Principal. 
P.  O.   SUNDBERG. 
Z.  J.  LOUSSAC. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Nov.  3,  1923. 
W.  N.  Cuddy,  Clerk.     [70] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

P.  0.  iSundberg  and  Z.  J.  Loussac,  being  sever- 
ally first  duly  sworn  on  oath,  each  for  self  and  not 
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one  for  the  other,  depose  and  say :  That  they  are  the 
persons  who  signed  the  within  undertaking;  that 
they  are  not  attorneys  or  counselors  at  law,  U.  S. 
Commissioner,  U.  S.  Marshal,  Deputy  U.  S.  Mar- 
shal, Clerk  of  the  District  Court  or  other  officer 
of  any  court;  that  they  are  worth  the  sum  specified 
in  the  foregoing  undertaking  as  the  penalty  thereof 
over  and  above  all  their  just  debts  and  liabilities 
and  exclusive  of  property  exempt  from  execution. 

P.   O.   SUNDBERG. 

Z.  J.  LOUSSAC. 

Subscribed   and    sworn   to  (before   me   this   20th 
day  of  October,  1923. 

LEOPOLD  DAVID, 
Notary  Public  for  Alaska,  Residing  at  Anchorage, 
Alaska. 
My  commission  expires  Sept.  24,  1925. 
The  foregoing  bond  approved  this  3d  day  of  No- 
vember, 1923. 

E.  E.  RITCHIE, 
District  Judge.     [71]* 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

j^io.  874— CRIMINAL. 

UNITED  STATES  OE  AJVIERICA, 

Plaintiff  and  Defendant  in  Error, 
against 

C.  F.  PETERSON, 

Defendant  and  Plaintiff  in  Error. 
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Writ  of  Error. 

The  United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

The  President  of  the  United  States,  to  the  Honor- 
able E.  E.   RITCHIE,  Judge   of  the  District 
Court  for  the  Territory  of  Alaska,  Third  Di- 
vision, GREETING : 
Because  in  the  records  and  proceedings,  as  also 
in  the  rendition  of  the  judgment,  of  a  plea  which  is 
in    said   District    Court    before    you,    between    the 
United    States   of   America,    plaintiff,    and    C.    F. 
Peterson,  defendant,  manifest  error  hath  happened 
to  the  great  damage  of  the  said  defendant  C.  F. 
Peterson,  as  is  stated  in  his  petition  herein,  we  be- 
ing willing  that  error,  if  any  hath  been,  should  be 
duly  corrected,  and  full  and  speedy  justice  done  to 
the  party  aforesaid  in  this  behalf,  do  command  you, 
if  judgment  be  therein  given,  that  then,  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and 
proceedings  aforesaid,   with   all  things  concerning 
the  same,  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  within  thirty  days  from 
the  date  of  this  writ,  so  that  you  have  the  same  in 
said  court     [72]     at  San  Francisco,  in  the  State  of 
California,   in  said  Circuit,  to  be  then  and  there 
held;    that   the   record   and   proceedings   aforesaid 
being  inspected,  the  said  Circuit  Court  of  Appeals 
may  cause   further  to  be   done   therein  to  correct 
that  error,  what  of  right,  and  according  to  the  laws 
and  customs  of  the  United  States  should  be  done. 
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WITNESS  the  Honorable  WILLIAM  HOW- 
ARD TAFT,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States,  this  3d  day  of  November,  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  twenty-three,  and  in  the  148th  year  of  the  In- 
dependence of  the  United  States  of  America. 
Allowed  by: 

E.  E.  RITCHIE, 
Judge  of  the  District  Court  for  the  Territory  of 
Alaska,  Third  Division. 
Attest:  W.  N.  CUDDY, 

Clerk  of  the  District  Court  for  the   Territory  of 
Alaska,  Third  Division. 

[Elidorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Nov.  3,  192'3. 
W.  N.  Cuddy,  Clerk.     [73] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

Xo.  874— CRIMINAL. 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Defendant  in  Error, 
against 

C.  F.  PETERSON, 

Defendant  and  Plaintiff  in  Error: 
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Citation  on  Writ  of  Error  (Original). 

United  States  of  America, 
Territory  of  Alaska, — ss. 

The   United    States   of   America   to    the   Attorney 
General  of  the  United  States,  and  to  Honor- 
able   SH(EEMAN    DUGGAN,    United    States 
Attorney  for  the   Territory  of  Alaska,   Third 
Division,  GEEETING: 
YOU  ARE  HEREBY  CITED  AND  ADMON- 
IlSHED  to  be  and  appear  at  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  to  be 
held  in  the  city  of  San  Francisco,  in  the  State  of 
California  within  thirty  days  from  the  date  of  this 
writing,  pursuant  to  a  writ  of  error  filed  in  the 
clerk's  office  of  the  District  Court  for  the  Terri- 
tory   of   Alaska,    Third    Division,    wherein    C.    F. 
Peterson  is  plaintiff  in  error,  and  the  United  States 
of  America  is  defendant  in  error,  and  show  cause, 
if  any  there  be,  why  the  judgment  in  said  writ  of 
error  should  not  be  corrected  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  WILLIAM  HOW- 
ARD TAFT,  Chief  Justice  of  the  iSupreme  Court 
of  the  United  States,  this  3d  day  of  November  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  twenty-three  and  in  the  148th  year  of  the  In- 
dependence of  the  United  States  of  America. 

E.  E.  RITCHIE, 
District  Judge,  Territory  of  Alaska. 
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[Etidorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Nov.  3,  1923. 
W.  N.  €uddy.  Clerk.     [74] 

United  iStates  of  America, 
Territory  of  Alaska, 
Third  Division, — ss. 

I,  the  undersigned  clerk  of  the  District  Court 
for  the  Territory  of  Alaska,  Third  Division,  do 
hereby  certify  that  the  attached  is  a  full,  true  and 
correct  copy  of  the  original  citation  on  writ  of  er- 
ror in  the  case  of  the  United  States  of  America 
against  C.  F.  Peterson,  Cause  No.  87^Criminal 
as  the  same  appears  on  file  and  of  record  in  my 
office. 

IN  TESTIMONY  WHEREOF,  I  have  sub- 
scribed my  name  and  affixed  the  seal  of  the  said 
court  at  Valdez,  Alaska,  this  3d  day  of  November, 
1923. 

[iSeal]  W.  N.  CUDDY, 

Clerk. 

By , 

Deputy.     [741/0] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  874— CRIMINAL. 

UNITED  STATES  OF  AMIERICA, 

Plaintiff  and  Defendant  in  Error, 
against 

C.  F.  PETERSON, 

Defendant  and  Plaintiff  in  Error. 
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Citation  on  Writ  of  Error  (Copy). 

United  States  of  America, 
Territory  of  Alaska, — ss. 

The   United    States   of   America   to    the   Attorney 
General  of  the  United  States,  and  to  Honor- 
able SHERMAN  DUGGAN,  United  States  At- 
torney for  the  Territory  of  Alaska,  Third  Di- 
vision, GRIEETING: 
YOU  AEE  HEREBY  CITED  AND  ADMON- 
ISHED  to   be   and   appear   at  the   United   States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  to 
he  held  in  the  city  of  San  Francisco,  in  the  State 
of  California,  within  thirty  days  from  the  date  of 
this  writing,  pursuant  to  a  writ  of  error  filed  in 
the  clerk's  office  of  the  District  Court  for  the  Terri- 
tory   of    Alaska,    Third   Division,    wherein   C.    P. 
Peterson  is  plaintiff  in  error,  and  the  United  States 
of  America  is  defendant  in  error,  and  show  cause, 
if  any  there  he,  why  the  judgment  in  said  writ  of  er- 
ror   should   not   be    corrected    and    speedy    justice 
should  not  be  done  to  the  parties  in  that  behalf. 

WITNESIS  the  Honorable  WILLIAM  HOW- 
ARD TAPT,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States,  this  3d  day  of  November, 
in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  twenty-three,  and  in  the  148th  year  of  the  In- 
dependence of  the  United  States  of  America. 

E.  E.  RITCHIE, 
District  Judge,  Territory  of  Alaska. 
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Service  acknowledged  this  3d  day  of  November, 
1923,  by  receipt  of  a  certified  copy  of  citation. 

8HEIRMAN  DUGGAN, 

U.  S.  Attorney.     [75] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 
Territory  of  Alaska, 
Third  Division, — ss. 

I,  W.  N.  Cuddy,  Clerk  of  the  District  Court  for 
the  Territory  of  Alaska,  Third  Division,  do  hereby 
certify  that  the  above  and  foregoing,  and  hereto 
annexed  75  pages,  numbered  from  1  to  75,  inclusive, 
are  a  full,  true  and  correct  transcript  of  records 
and  files  of  of  the  proceedings  in  the  above-entitled 
cause,  as  the  same  appears  on  the  records  and  files 
in  my  office;  that  this  transcript  is  made  in  accord- 
ance with  the  defendant's  praecipe  on  file  herein. 

I  FIJiRTHER  CERTIFY'  that  the  foregoing 
transcript  has  been  prepared,  examined  and  certified 
to  by  me  on  behalf  of  the  defendant,  plaintiff  in 
error,  and  that  the  costs  thereof,  amounting  to 
$18.00  have  been  paid  to  me  by  L.  V.  Ray,  Esq., 
attorney  for  the  defendant  and  plaintiff  in  error. 
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IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  court  this 
3d  day  of  November,  A.  D.  1923. 

[Seal]  W.  N.  CUDDY, 

Clerk.     [76] 


[Endorsed] :  No.  4146.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  C.  F. 
Peterson,  Plaintiff  in  Error,  vs.  The  United  States 
of  America,  Defendant  in  Error.  Transcript  of 
Record.  Upon  Writ  of  Error  to  the  United  States 
District  Court  of  the  Territory  of  Alaska,  Third 
Division. 

Filed  November  17,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  iS'tates  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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STATEMENT  OF  THE  CASE. 

Plaintiff  in  error,  0.  F.  Peterson,  was  charged 
in  a  complaint  filed  before  W.  H.  Rager,  United 
States  Commissioner  and  ex-officio  justice  of  the 
peace  for  Knik  Precinct,  in  the  Territory  of  Alaska, 
on  the  20th  day  of  July,  1922,  with  unlawfully  and 
wilfully  having  in  his  possession  intoxicating  liquor 
in  violation  of  the  provisions  of  the  Act  of  Con- 
gress approved  February  14,  1917,  commonly  known 
as  the  Alaska  Bone  Dry  Law.  Thereafter  a  trial 
was  had  before  said  Commissioner  and  plaintiff  in 
error  was  found  guilty.  An  appeal  was  taken  from 
the  judgment  of  said  Commissioner  to  the  United 
States  District  Court  for  the  Territorj^  of  Alaska, 
Third  Division,  and  upon  a  trial  before  said  court 
the  plaintiff  in  error  was  again  found  guilty  and 
sentenced  to  be  imprisoned  for  a  term  of  nine 
months  in  the  federal  jail  at  Anchorage,  Alaska, 
and  in  addition  thereto  to  pay  a  fine  of  $900.00,  in 
default  of  the  payment  of  which  he  was  sentenced 
to  serve  one  day  in  the  federal  jail  at  Anchorage 
for  each  two  dollars  of  the  fine  unpaid. 

ASSIGNMENT   OF   ERRORS. 
First.     The  Court  erred  in  permitting  the  wit- 
ness Mossman  to  testify,  over  and  against  the  objec- 
tion and  exception  of  the  defendant,  in  tliat  said 


Court  was  without  jurisdiction  to  try  said  defend- 
ant upon  the  complaint  filed  in  said  cause,  as  shown 
by  the  bill  of  exceptions,  as  follows  : 

Mr.  RAY. — The  defendants  object  to  the 
introduction  of  the  testimony  of  the  witness 
for  the  following  reasons: 

1.  The  complaint  on  which  the  defendants 
are  sought  to  be  placed  on  trial  is  signed 
C.  W.  Mossman,'  not  in  any  official  capacity. 
An  indictment  to  be  good  would  have  to  be 
signed  'Sherman  Duggan,  United  States  Attor- 
ney. ' ' 

2.  The  Court  is  without  jurisdiction  to 
try  these  defendants  in  that  it  is  in  violation  of 
the  rights  of  the  defendants  as  given  by  the 
fifth  amendment  to  the  Constitution  of  the 
United  States  providing  that  no  person  shall 
be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  unless  by  indictment  of  a  grand 
jury. 

3.  That  the  Congress  of  the  United  States 
is  without  authority  to  pass  legislation  making 
the  possession  of  intoxicating  liquor  an  offense. 

4.  That  the  offense  sought  to  be  charged 
in  this  complaint  is  not  set  forth  with  sufficient 
certainty  to  apprise  these  defendants  to  which 
charge  they  must  answer,  and  the  comjilaint 
does  not  state  sufficient  facts  in  law  to  consti- 
tute a  valid  complaint. 

The  COURT. — The  objection  is  overruled. 
Defendants  allowed  an  excejotion.    [60] 


Second.  The  Court  erred  in  permitting  the  wit- 
ness Mossman  to  testify,  over  and  against  the  objec- 
tion and  exception  of  the  defendant,  as  follows : 

Q.  Just  go  ahead  and  state  what  was  done 
there  when  you  met  the  defendants  at  that 
time. 

Mr.  RAY. — At  the  time  you  intercepted  the 
defendants,  as  you  stated  in  the  car,  had  you 
a  search-warrant? 

Mr.  HURLEY. — We  object  to  the  question, 
if  the  Court  please,  as  incompetent. 

The  COURT. — Objection  overruled. 

The  WITNESS. — I  had  no  search  warrant, 
no,  sir. 

Mr.  RAY. — Have  any  other  process  of  any 
kind '? 

The  WITNESS.— No,  sir. 

Mr.  RAY. — The  defendants  object  to  the 
further  introduction  of  the  testimony  of  this 
witness  and  any  evidence  obtained  by  him  as 
the  same  was  procured  in  violation  of  the  fourth 
and  fifth  amendments  to  the  Constitution  of 
the  United  States  providing  that  there  shall 
be  no  illegal  and  unreasonable  searches  and 
seizures,  and  that  a  defendant  shall  not  be  com- 
pelled to  give  incriminating  testimony  or  fur- 
ther incriminating  testimony  against  himself. 

The  COURT. — The  objection  is  overruled. 
Exception  allowed. 


Third.  The  Court  erred  in  permitting  the  wit- 
ness Mossman  to  testify  as  to  the  ownership  of  a 
certain  car  or  automobile,  over  and  against  the 
objection  and  exception  of  the  defendant,  as  fol- 
lows: 

Q.     And  whose  car  was  it? 

Mr.  RAY. — ^We  object  to  the  question  as 
calling  for  a  conclusion  of  the  witness. 

The  COURT. — He  may  answer  if  he  knows. 

The  objection  is  overruled.    Exception  allowed. 

Fourth.  The  Court  erred  in  permitting  the 
witness  Mossman  to  testify,  over  and  against  the 
objection  and  exception  of  the  defendant,  as  follows: 

Q.  And  is  the  contents  of  this  bowl  that 
you  have  poured  from  this  keg  part  of  the 
liquor  that  you  found  in  the  car  on  that  day? 
[61] 

Mr.  RAY. — We  object  to  the  question.  The 
liquor  is  not  yet  in  evidence;  and  we  object  to 
the  conduct  of  the  prosecuting  officer  in  thus 
making  an  attempt  to  introduce  certain  testi- 
mony before  the  Court  has  formerly  passed 
upon  and  admitted  such  testimony. 

Mr.  HURLEY.— We  will  withdraw  the 
question. 

The  COURT. — I  think  it  was  an  oversight. 

Q.     I  wish  at  that  time  to  offer  the — 


Mr.  RAY. — We  except  to  the  statement  of 
the  Court  as  not  being  sufficient  under  the  cir- 
cumstances which  have  arisen  to  correct  the 
error;  and  we  object  to  the  introduction  of  the 
kegs  and  contents  for  the  reason  that  it  is  ap- 
parent on  the  testimony  of  the  officer  that  he 
acted  without  process  of  any  kind. 

The  COURT. — The  objection  is  overruled. 
Exception  allowed. 

Fifth.  The  Court  erred  in  admitting  in  evi- 
dence, over  the  objection  and  exception  of  the  de- 
fendant a  certain  bowl  and  its  contents,  as  follows : 

Mr.  HURLEY.— I  want  to  offer  this  bowl 
and  its  contents  in  evidence,  taken  from  Ex- 
hibit "A." 

Mr.  RAY. — Objection  on  the  same  grounds. 
It  was  an  unlawful  seizure.  Defendant  also 
objects  to  the  jurors  acting  as  witnesses  in  that 
certain  liquid  has  been  circulated  among  them 
by  the  assistant  United  States  Attorney. 

The  COURT. — The  objection  will  be  over- 
ruled. The  bowl  will  be  admitted  in  evidence 
and  marked.    Exception  allowed. 

Sixth.  The  Court  erred  in  denying  the  motion 
of  the  defendants  to  strike  the  testimony  of  the  wit- 
ness Mossman,  to  the  denial  of  which  motion  excep- 
tion was  taken  and  allowed  by  the  Court,  as  follows : 

Mr.  RAY. — The  defendants  move  to  strike 
the  testimony  of  tlie  witness  Mossman  as  to  any 
facts  testified  by  him  on  the  ground  that  the 


said  officer  acted  without  process  of  law,  either 
a  search-warrant  or  warrant  of  arrest  for  these 
defendants,  in  violation  of  the  constitution 
rights  provided  in  the  fourth  and  iifth  amend- 
ments to  the  Constitution  of  the  United  States, 
and  was  in  effect  an  illegal  search  and  illegal 
seizure. 

The  COURT.— The  motion  is  denied.  Ex- 
ception allowed. 

Seventh.  The  Court  erred  in  permitting  the 
witness  Watson  to  testify,  over  and  against  the 
objection  and  exception  of  the  defendant,  as  follows: 

Mr.  RAY. — Did  you  have  a  search-war- 
rant? 

A.     No,  sir. 

Mr.  RAY. — Any  other  warrant? 

A.     No,  sir. 

Mr.  RAY. — We  object  to  the  introduction 
of  testimony  of  this  witness  now  sought  to  be 
elicited,  on  the  ground  that  the  same  is  in  vio- 
lation of  the  rights  of  the  defendant  as  pre- 
scribed in  the  fourth  and  fifth  amendments  to 
the  Constitution  of  the  United  States. 

The  COURT. — The  objection  is  overruled. 
Exception  allowed. 

Eighth.  The  Court  erred  in  denying  the  mo- 
tion of  the  defendants  to  strike  the  testimony  of  the 
witness  Watson,  to  the  denial  of  which  motion  ex- 
ception was  taken  and  allowed  by  the  Court,  as 
follows : 
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Mr.  RAY. — Defendants  move  to  strike  the 
testimony  of  the  witness  Watson  the  ground 
that  the  testimony  thus  given  is  based  upon  a 
search  without  warrant  of  arrest  or  search- 
warrant,  in  contravention  of  the  rights  of  the 
defendant  established  by  the  fourth  and  fifth 
amendments  to  the  Constitution  of  the  United 
States. 

The  COURT.— The  motion  is  denied.  Ex- 
ception allowed. 

Ninth.  The  Court  erred  in  permitting  the  in- 
troduction of  the  testimony  of  the  witness  Moss- 
man,  recalled  for  further  examination,  as  to  con- 
versations had  with  the  defendant  Peterson  or  the 
defendant  Maelhorn  at  or  about  the  time  of  the  ar- 
rest, to  the  admission  of  which  testimony  the  de- 
fendant objected  and  duly  excepted,  as  follows: 

Mr.  RAY. — Well,  we  object  to  the  introduc- 
tion of  any  statements  made  by  the  defendant 
while  under  arrest. 

The  COURT. — The  objection  is  overruled. 
Exception  allowed.     [63] 

Tenth.  The  Court  erred  in  permitting  the  wit- 
ness Green  to  testify,  over  and  against  the  objec- 
tion and  exception  of  the  defendants,  as  follows: 

Mr.  RAY. — Had  you  a  search-warrant  to 
search  an  automobile*? 

The  WITNESS.— No,  sir. 


Mr.  RAY. — Defendants  object  to  the  intro- 
duction of  the  testimony  sought  to  be  elicited 
from  this  witness  on  the  ground  that  it  was 
obtained  without  authority  in  law  and  in  viola- 
tion of  the  rights  of  these  defendants  as  estab- 
lished by  the  fourth  and  fifth  amendments  to 
the  Constitution  of  the  United  States. 

The  COURT. — The  objection  is  overruled. 
Exception  allowed. 

Eleventh.  The  Court  erred  in  denying  the  mo- 
tion of  the  defendants  to  strike  the  testimony  of  the 
witness  Green,  to  the  denial  of  which  motion  ex- 
cej^tion  was  taken  and  allowed  by  the  Court,  as 
follows : 

Mr.  RAY. — I  ask  that  the  witness  Green's 
testimony  be  stricken  on  the  ground  that  the 
same  is  based  on  a  seizure  without  search-war- 
rant in  contravention  to  the  rights  guaranteed 
to  these  defendants  by  the  fourth  and  fifth 
amendments  to  the  Constitution  of  the  United 
States. 

The  COURT.— The  motion  is  denied.  Ex- 
ception allowed. 

Twelfth.  The  Court  erred  in  denying  the  mo- 
tion of  the  defendants  for  an  instructed  verdict  of 
not  guilty,  to  the  denial  of  w^hich  motion  the  de- 
fendants excepted,  as  follows: 

Mr.  RAY. — Defendants  now  move  the 
Court  for  a  directed  verdict  of  not  guilty  on 
the  ground  that  the  testimony  introduced   is 
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not  sufficient  in  law  to  justify  or  warrant  the 
conviction  of  the  defendants  or  either  of  them; 
further,  that  such  testimony  was  elicited,  and 
by  the  Court  permitted  to  be  introduced  in  evi- 
dence over  and  against  the  objections  of  the 
defendants,  and  each  of  them,  in  that  such  testi- 
mony based  upon  an  unreasonable  search  and 
seizure  in  contravention  to  the  rights  of  the 
defendants,  and  besd  upon  a  search  and  seiz- 
ure without  warrant  or  authority  in  law. 

The  COURT.— The  motion  is  denied.  Ex- 
ception allowed.     [64] 

the  defendant  in  arrest  of  judgment,  as  follows: 

"Come  now  the  above-named  defendants, 
and  each  of  them,  by  their  counsel  of  record, 
and  pray  that  no  judgment  be  rendered  against 
them,  or  either  of  them,  upon  the  verdict  of 
'guilty'  heretofore  returned  into  court  in  said 
cause  as  to  both  said  defendants,  in  that  the 
facts  stated  in  the  complaint  upon  which  said 
defendants  were  placed  on  trial  do  not  consti- 
tute a  crime,  and  are  insufficiently  pleaded  to  so 
constitute  a  crime;  and,  that  the  above-entitled 
Court  was  and  is  without  jurisdiction  to  place 
on  trial,  except  upon  indictment  by  grand 
jury,  said  defendants,  and  each  of  them,  for 
the  commission  of  an  offense  which  may  be 
punishable  by  imprisonment  for  a  term  of  more 
than  one  year." 

ARGUMENT. 
I.     Asignments  of  Error  II,  III,  IV,  V,  VI, 
VII,  VIII,  X  and  XI  are  predicated  on  the  prop- 
osition that  the  evidence  upon  which  a  conviction 
was  had  in  this  case  was  obtained  upon  an  illegal 
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search  and  seizure,  and  that  the  same  was  not  ad- 
missable. 

The  evidence  of  Deputy  Marshal  Mossman,  who 
made  the  arrest,  is  to  the  effect  that  the  officers  were 
driving  their  car  along  the  road  out  of  Anchorage, 
Alaska,  when  they  came  upon  the  car  of  the  plain- 
tiff in  error,  at  a  place  where  it  was  impossible  to 
pass  the  same ;  that  he  got  out  of  his  car  and  went 
over  to  the  car  of  the  plaintiff  in  error,  which  had 
storm  curtains  on  it;  that  he  could  see  that  there 
was  something  in  the  space  between  the  front  and 
rear  seat;  got  into  the  car  and  found  in  there  sev- 
eral kegs  (Tr.  pp.  28,  29). 

Watson,  another  deputy  United  States  marshal, 
testified  that  they  saw  some  barrels  in  the  car  and 
that  Mossman  went  in  the  car  (Tr.  p.  35). 

Another  witness  for  the  Government  testified 
that  their  car  was  stopped  and  they  went  and 
looked  into  plaintiff  in  error's  car  and  saw  there 
some  kegs  (Tr.  p.  42) ;  that  Mossman  went  first  and 
opened  up  the  side  curtains,  it  being  a  closed  car 
and  had  curtains  (Tr.,  p.  43). 

Cadwallader,  another  Government  witness, 
stated  that  at  the  place  where  they  came  upon  this 
car  it  was  impossible  for  two  cars  to  pass  (Tr., 
p.  47). 
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It  will  thus  be  seen  from  an  examination  of  the 
evidence  that  the  officers  did  not  know  what  was  in 
the  car  nor  the  contents  of  the  kegs;  that  they  sim- 
ply arrested  plaintiff  in  error  upon  suspicion;  that 
there  is  nothing  in  the  evidence  as  to  plaintiff  in 
error's  actions  or  acts  which  could  amount  to  even 
a  suspicion.  In  other  words,  the  record  is  abso- 
lutely silent  as  to  the  motive  or  reason  which  caused 
the  officers  to  search  this  car. 

It  is  plaintiff-in-error 's  contention  that  under 
the  record  the  evidence  was  illegally  seized  and  ac- 
quired; that  plaintiff  in  error  was  compelled  to 
supply  evidence  against  himself  and  that  the  same 
was  improperly  admitted. 

The  fourth  amendment  to  the  Constitution  of 
the  United  States  provides: 

'The  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warrants  shall 
issue,  but  upon  probable  cause,  supported  by 
oath  or  affirmation,  and  particularly  describ- 
ing the  place  to  be  searched,  and  the  persons 
or  things  to  be  seized." 

The  Fifth  Amendment  further  provides: 

"No  person  *  *  *  *  shall  be  compelled  in 
any  Criminal  Case  to  be  a  witness  against 
himself,  nor  be  deprived  of  life,  liberty  or  prop- 
erty, without  due  process  of  law;  nor  shall  pri- 
vate property  be  taken  for  public  use,  without 
just   compensation. ' ' 
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This   case   is   not   unlike   the   case   of   United 

States  vs.  Myers,  287  Fed.  260,  where  the  officer 
thought  from  his  observation  that  the  driver  of 
another  car  was  intoxicated,  and  drove  on  until  he 
came  to  a  bridge  where  he  turned  his  automobile 
across  it,  so  that  the  defendant  could  not  pass. 
When  the  automobile  stopped,  without  the  consent 
of  the  owner,  he  opened  the  door  of  the  automobile, 
searched  it,  and  found  liquor  therein.  He  had  no 
search  warrant,  nor  did  he  have  the  owner's  consent 
to  search  the  car.  In  the  present  case  there  is  no 
indication  from  the  record  that  the  officers  knew  or 
dreamed  that  there  was  any  liquor  in  the  car. 
There  is  nothing  to  indicate  that  the  plaintiff  in 
error  was  acting  other  than  as  an  ordinary  citizen. 
The  District  Court  in  the  Myers  case  held  that  the 
evidence  was  illegally  acquired,  and  that  under  the 
fifth  amendment  it  could  not  be  used  against  the 
defendant. 

In  United  States  vs.  Kaplin,  286  Fed.  973,  it 
was  held  that  the  fact  of  finding  liquor  by  reason 
in  an  automobile  could  not  justify  the  search. 

The  following  cases  announce  the  principles 
that  we  are  contending  for: 

United  States  vs.  Slusser,  270  Fed.  819. 
Eoyer  vs.  State,  193  N.  W.  89. 
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Boyd  vs.  United  States,  116  U.  S.  616. 
Weeks  vs.  United  States,  232  U.  S.  383. 
Amos  vs.  United  States,  255  U.  S.  313. 
Gouled  vs.  United  States,  255  U.  S.  298. 
Snyder  vs.  United  States,  285  Fed.  1. 
Giles  vs.  United  States,  284  Fed.  208. 
United  States  vs.  Ovaritius,  267  Fed.  227. 

The  case  of  Lambert  vs.  United  States,  282  Fed. 
413,  decided  by  this  court,  is  not  in  point,  for  in 
that  case  the  officers  had  evidence  that  the  de- 
fendant was  committing  a  crime  in  their  presence. 

II.  The  Court  ered  in  permitting  the  admis- 
sion of  testimony  of  the  witness  Mossman  as  to  the 
conversation  had  with  the  plaintiff  in  error  at  the 
time  of  his  arrest.  The  record  affirmatively  shows 
(Tr.,  p.  38)  that  the  officers  did  not  warn  the  plain- 
tiff in  error  as  to  his  constitutional  rights  as  to 
making  any  statement.    (Assignment  of  Error  IX.) 

It  is  true  that  the  witness  states  that  it  was  a 
voluntary  statement,  but  that  is  merely  a  conclu- 
sion of  he  witness.  It  might  not  have  been  made 
if  the  officer  had  warned  him  of  his  constitutional 
right.  In  any  event,  it  was  the  duty  of  the  officer 
to  warn  him  as  to  his  constitutional  rights.  It 
being  admitted  that  he  failed  to  do  so,  the  Court 
erred  in  admitting  the  statement. 


15 


United  States  vs.  Kallas,  272  Fed.  742. 
United  States  vs.  Bell,  81  Fed.  830. 

III.  The  Court  was  without  jurisdiction  to 
try  plaintiff  in  error  upon  the  complaint  filed,  as 
set  out  in  Asignment  of  Error  I.  While  we  are 
aware  that  this  court,  in  Ahhate  vs.  United  States, 
270  Fed.  735,  Koppitz  vs.  United  States,  272  Fed. 
96,  and  Simpson  vs.  United  States,  290  Fed.  963, 
has  held  that  the  Alaska  Bone  Dry  Law  is  valid,  it 
appears  from  an  examination  of  these  cases  shows 
that  they  were  decided  prior  to  the  amendment 
to  the  National  Prohibition  Act  of  November  23, 
1921  (c.  134,  s.  5,  42  Stat.  223),  or  that  this  amend- 
ment was  not  called  to  the  Court's  attention,  which 
provides : 

"All  laws  in  regard  to  the  manufacture  and 
taxation  of  and  traffic  in  intoxicating  liquor, 
and  all  penalties  for  violation  of  such  laws 
taht  were  in  force  when  the  National  Prohibi- 
tion Act  was  enacted,  shall  be  and  continue  in 
force,  as  to  both  beverage  and  non-beverage 
liquor,  except  such  provisions  of  such  laws  as 
are  directly  in  conflict  with  any  provision  of 
the  National  Prohibition  Act  or  of  this  Act. 

*    *    *  n 

It  will  be  noted  that  Congress  in  this  amend- 
ment based  the  continuance  of  the  then  existing 
laws  ui^on  the  one  proposition  that  their  provisions 
would  still  be  in  force  except  where  such  provisions 
were  directly  in  conflict  with  any  provision  of  the 
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National  Prohibition  Act.  That  the  Alaska  Bone 
Dry  Law  is  in  direct  conflict  with  the  National  Pro- 
hibition Act  is  clear.  In  the  present  case,  under 
the  National  Prohibition  law,  plaintiff  in  error 
could  only  be  fined  $500.00,  yet  the  record  in  this 
case  shows  that  he  was  sentenced  to  nine  months  in 
jail  and  a  fine  of  $900.00— a  direct  conflict. 

If  this  court  gives  to  the  word  ''all,"  as  used 
in  this  amendment,  its  common,  ordinary  meaning, 
it  must  construe  the  same  to  mean  every  law, 
whether  general  or  special.  It  means  all  laws 
passed  by  Congress,  and  both  the  Bone  Dry  Law  and 
the  Prohibition  Act  are  such.  A  reading  of  Section 
2  of  the  Amendment  to  the  Constitution  would  indi- 
cate that  this  is  the  only  construction  that  could 
possibly  be  given  to  this  amendment  of  1921.  There 
it  is  found  that  concurrent  power  to  enforce  is  given 
to  Congress  and  the  several  States,  not  to  the  Terri- 
tory. It  is  going  beyond  the  ordinary  rules  of  con- 
struction to  sa}^  that  Congress  intended  that  there 
should  be  two  sets  of  laws  for  the  same  act  in  the 
same  Territory,  with  different  penalties.  As  we 
understand  the  rules  of  construction,  it  is  that  where 
there  is  a  conflicting  penalty,  the  lesser  should  be 
enforced. 
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There  is  another  ground  upon  which  the  Court 
was  without  jurisdiction  to  try  this  case: 

Section  3550,  Comp.  Stat.,  provides  that  all  the 
laws  of  the  United  States  shall  have  the  same  force 
and  effect  within  the  Territory  of  Alaska  as  within 

the  United  States. 

Section  10509,  Comp.  Stat.,  provides: 

''All  offenses  which  may  be  pimishable  by 
death,  or  imprisonment  for  a  term  exceeding 
one  year,  shall  be  deemed  felonies.     All  other 
offenses  shall  be  deemed  misdemeanors." 
The  judgment  in  this  case  shows  that  plaintiff 

in  error  was  sentenced  to  nine  months  in  jail  and  a 
fine  of  $900.00,  with  the  proviso,  in  default  of  pay- 
ment of  such  fine,  plaintiff  in  error  serve  a  term  in 
jail  not  to  exceed  one  day  for  each  $2.00  of  such 
fine  unpaid.  It  is  thus  apparent  that  plaintiff  in 
error  may  be  imprisoned  for  a  term  exceeding  one 
year  under  this  charge,  and  that  under  the  Fifth 
Amendment  to  the  Constitution  he  was  deprived  of 
his  right  to  have  his  case  first  presented  to  a  grand 
jury. 

IV.  Assignment  12  relates  to  the  trial  court 
having  overruled  plaintiff-in-error's  motion  for  an 
instructed  verdict  and  in  arrest  of  judgment.  If 
our  position  upon  the  previous  assignments  herein 
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discussed,  or  upon  any  of  them,  is  correct,  the  error 
of  the  court  below  in  refusing  an  instructed  verdict 
of  not  guilty  and  in  entering  a  judgment  and  sen- 
tence upon  the  verdict  is  manifest  and  need  not  be 
discussed. 

For  the  erros  committed  we  respectfully  urge 
that  plaintiff  in  error  be  granted  a  new  trial. 
Respectfully  submitted, 

JOHN  F.  DORE, 

L.  V.  RAY, 

FRANCIS  C.  REAGAN, 

Attorneys  for  Plaintiff  in  Error. 
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Statement  of  the  Case 


Plaintiff  in  error,  C.  F.  Peterson,  and  one  Clinton 
Maelhorn  were  convicted  in  tlie  Commissioner's  Court 
for  Knik  Precinct,  Third  Division,  Territory  of  Alaska, 
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before  tlie  Court,  Hon.  W.  H.  Eager,  on  August  11, 
1922,  upon  a  complaint  charging-  unlawful  possession 
<yf  whiskey  commonly  called,  "white  mule,"  in  viola- 
tion of  Section  1  of  the  Alaska  Dry  Law,  which  com- 
plaint  is   as   follows: 

"In  the  United  States  Commissioner's  Court  for  Knik 
Precinct,  Third  Division,  Territory  of  Alaska 

UNITED  STATES  OP  AMEEICA  NO. 

vs. 

C.  F.  PETEESON  and  CLINTON  MAELHOEN 

Complaint  for  the  Violation  of  Section  I,  Act  of 
Congress  Approved  February  14th,  1917,  Known  as 
tlie   Alaska   Dry   LaAv. 

(FiU'd  August   12,  1922.) 

C.  F.  Peterson  and  Clinton  Maelhorn  are  accused 
by  C.  W.  Mossman,  Deputy  United  States  Marshal  for 
the  Third  Division  of  the  Territory  of  Alaska,  in  this 
comyjiaint  of  the  crime  of  having  intoxicating  liquor 
in   their   possession,   committed   as  follows: 

The  said  C.  F.  Peterson  and  Clinton  Maelhorn,  on 
the  20th  day  of  July,  A.  D.  1922,  in  Knik  Precinct, 
in  the  Territory  of  Alaska  and  within  the  jurisdiction 
of  this  Court,  then  and  there  being,  did  then  and 
tliere  wilfully  and  unlawfully  have  in  their  possession 
intoxicating  liquor,  to  wit,  whiskey,  commonly  called 
"white  mule,"  in  violation  of  the  provisions  of  the 
Act  of  Congress,  approved  February  14th,  1917,  com- 
monlv  known  as  the  Alaska  Dry  Law,  contrary  to  the 
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form  of  the  statutes  in  such  case  made  and  provided, 
and  against  the .  peace  and  dignity  of  the  United 
States  of  America. 

C.   W.  MOBSMAN, 

United   States   of  America, 
Territory  of  Alaska,  ss. 

I,  C.  W.  Mossman,  being  first  duly  sworn,  upon  oath 
depose  and  say  that  the  foregoing  complaint  is  true; 
and  that  I  am  a  Deputy  United  States  Marshal  for 
the  Third  Division  of  the  Territory  of  Alaska. 

C.  W.  MOSSMAN. 

Subscribed    and    sworn    to    before   me   this    24th    day 
of  July,  1922. 

(Seal)  W.  H.  EAGER, 

U.  S.  Commissioner  and  Ex-Officio  Justice  of  the 
Peace." 

The  appellant  was  sentenced  in  the  Justice  Court 
to  nine  months  in  jail  and  to  pay  a  fine  of  $900.00, 
and  Maelhorn  received  the  same  sentence  both  as  to 
imprisonment  and  fine.  Both  appealed  to  the  District 
Court  for  the  Territory  of  Alaska,  Third  Division, 
and  were  admitted  to  bail  in  the  sum  of  $2000.00, 
each.  In  said  District  Court  both  defendants  were 
again  convicted  by  a  jury  trial  on  December  7,  1922. 
Peterson  was  sentenced  to  serve  a  term  of  nine 
months  in  the  Federal  jail  at  Anchorage  and  to  pay 
a  fine  of  $900.00  and  he  prosecutes  this  Writ  of  Error 
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against    said    judgment.      Maelliorn    submitted    to    the 
judgment  of  the  court  and  does  not   appeal. 

Appelhmt  in  his  Assignment  of  Errors  relies  upon 
fourteen  assignments  of  error,  numbered  from  1  to 
14.  There  is  apparently  a  misprint  or  typographical 
error  on  Record  page  77  at  the  bottom  thereof  re- 
garding assignment  No.  13  and  by  reference  to  the 
Assignment  of  Errors  the  same  assigns  error  on  Mo- 
tion in  Arrest  of  Judgment. 

The  errors  assigned  may  be  classified  under  throe 
heads  with   subdivisions. 

1.     Jurisdiction   of  the  Court. 

(a)  Sufficiency    of    the    complaint. 

(b)  Whether    crime    charged    is    infamous    and 
indictment  required. 

(c)  CoTistitutionality    or    h'gality    of    the   Alaska 
Dry  JjaAW 

1^.     Error  in  Admission  of  Evidence. 

(a)  Admissabilily  of  liquor  without   search   war- 
rant. 

(b)  Admisability    of    statements    by    defendant 
while   under   arrest. 

(c)  Admisability  of  testimony  concerning*  owner- 
ship of  automobile, 

3.     Sufficiency  of  Evidence. 
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This  brief  is  based  upon  the  assignments  of  error 
and  not  upon  the  points  of  appellant's  brief  for  the 
reason  that  the  same  has  not  yet  been  served.  It 
is  now  the  8th  day  of  February,  and  it  will  be  im- 
possible to  await  the  service  of  such  brief,  which  could 
not  arrive  for  at  least  another  week  by  the  mails. 
The  United  States  Attorney  is  required  to  be  pres- 
ent in  this  court  at  San  Francisco  on  March  5th.  It 
will,  therefore,  be  seen  that  to  await  the  service  of 
appellant's  brief  the  government  would  not  have 
sufficient  time  by  any  means  to  prepare  brief,  have  it 
printed,  make  the  journey  to  San  Francisco  and  file 
the  same  three  days  before  the  case  is  called  for  argu- 
ment, under  the  rule.  Hence,  as  before  stated,  the 
reason  for  basing  this  brief  upon  all  the  assignments 
of  error  of  appellant. 

POINTS   AND    AUTHORITIES 

Authority  or  right  of  any  person  other  than  officer 
to    make    complaint. 

People  vs.  Stickle,  (Mich)  121  NW  497. 
16   Corpus   Juris,   Page   289,   Sec.   497. 
State  vs.  Howard  (NH)  43  Atl.  592. 
United    States    vs.    Skinner,    27    Fed.    Gas.    No. 
16,309. 

State  vs.  Giles  (Maine)  64  Atl.  619. 
Com.  vs.  Murphy,   (Mass.)   18  NE  418. 
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Com.  VS.  Alden   (Mass.)   9  NE  15. 

State  vs.  Woodmanse,  (R.  I.)  35  Atl.  961. 

Wooten  vs.  State,  (Tex)  121  SW  703. 

A  person  convicted  of  violating  the  Alaska  Drj^ 
Law,  an  Act  of  Congress  approved  February  14,  1917, 
cannot  (1)  be  imprisoned  in  the  penitentiary  nor  at 
hard  labor;  cannot  (2)  be  imprisoned  for  a  longer 
term  than  one  year  on  a  single  charge;  therefore  (3) 
the  offense  is  a  misdemeanor,  and  can  (4)  be  prose- 
cuted under  an  information  or  complaint,  as  well  as 
by  indictment  of  a  Grand  Jury. 

(1)  Alaska   Dry  Law,   Sections   1,   24,   etc. 
In  Re  Mills,    135   U.   S.   263. 

In  Re  Bonner,  151  V.  S.  242. 
Horner  vs.   State,    1    Oreg.   267. 
Brooks  vs.   People,  24  Pac.   553    (Col.) 

(2)  Alaska  Dry  Law,  Sections  1,  24,  etc. 
Ex  Parte  Jackson,  96  V.  S.  727. 

In  Re  MacDonald,  33  Pac.  20  (Wyo.)— distin- 
guishing E\  Parte  Rosenheim,  23  Pac.  372 
"(Cal.)   " 

State  vs.  Baxter  21  Pac.  650  (Kan.) — citing  in 
Pe  Boyd,   9  Pac.   240. 

Ex    Parte    McGee,    54   Pac.    1091    (Oreg.) 

In  Re  Newton,  58  N.   W.  436   (Neb.) 

Ex  Parte  Bryant,  4  S.  854   (Fla.) 

Bailey  vs.   State,    6   S.   398    (Ala.) 

Ex  Parte  Boiling-,  31  111.  96 

Davis   vs.   State,   22   Ga.   101. 
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(3)  Alaska  Dry  Law,  Sections  1,  etc. 
Compiled  Laws  of  Alaska,  1913,  Section  2065. 
Act  of  March  4,  1909,  C.  321,  Sec.  336,  35  Stat. 
1152;  Barnes  Federal  Code,   Sec.   10,038. 

<4)  Alaska  Dry  Law,  Sections  18  and  28. 

IT.  S.  vs.  Powers  and  Robertson,  1  Alaska  180, 
and   cases   cited   on  page  184. 

John  H.  Breede  vs.  James  M.  Powers,  U.  S.  Mar- 
shal, Sup.  Ct.  No.  45— Oct.  Term,  1923  (Un- 
reported   to    date). 

Young  vs.  U.  S.  272  Fed.  967  (9th  Cir.) 

U.  S.  vs.  Achen,  267  Fed.  595  (E.  D.,  N.  Y.) 

U.  S.  vs.  Quaritus,  267  Fed.  227. 

U.  S.  vs.  Metzgar,  270  Fed.  291. 

The  Congress  of  the  United  States  has  authority  to 
pass  legislation  making  the  possession  of  intoxicating 
liquor  a  crime,  and  the  Alaska  Dry  Law  is  valid. 

Binns  vs.  United  States,  194  U.  S.  490-1. 
Street  vs.  Lincoln  Safe  Deposit  Co.  (S.  D.  N.  Y.) 

267  Fed.  706— See  also  same  in  254  U.  S.  88. 
Rose  vs.  U.  S.   (6th  Cir.)   274  Fed.  245. 
U.  S.  vs.  Murphy,  (E.  D.  N.  Y.)  264  Fed.  842. 
Massey  vs.  U.  S.   (8th  Cir.)   281  Fed.  293. 
Page  vs.  U.  S.   (9th  Cir.)   278  Fed.  41. 
Jacob  Ruppert  vs.  Caffey,  251  U.   S.  264. 
Abbate  vs.  U.  S.   (9th  Cir.)   270  Fed.  735. 
Simms  vs.  Simms,  175  U.  S.   168. 
Mormon   Church   vs.   United   States,    136   U.    S. 

1-42. 
National  Bank  vs.   County  of  Yankton,   101  U. 

S.    129-132. 
Koppitz  vs.  United  States,  272  Fed.  96. 
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The  complaint  under  which  defendant  was  con- 
victed states  facts  sufficient  to  constitute  a  crime. 

Cabiale  vs.  U.  S.  (9th  Cir.)  276  Fed.  769,  see 
par.  2. 

Young  vs.  U.  S.  (9th  Cir.)  272  Fed.  967. 

Massey  vs.  U.  S.   (8th  Cir.)   281  Fed.  293. 

Heitler  vs.  U.  S.   (7th  Cir.)   280  Fed.  703. 

Strada  vs.  U.  S.   (9th  Cir.)   281  Fed.  143. 

Laurie  vs.  U.  S.    (6th  Cir.)   278  Fed.  934. 

Feigin  vs   U.   S.    (9th   Cir.)    279  Fed.   107. 

U.  S.  vs.  Everson  (S.  D.  Fla.)  280  Fed.  126,  dis- 
tinguishing*   Dowling-   case 

Veseiy  vs.   U.  S.    (9th  Cir.)   275  Fed.  693. 

MiUich  et  al.  vs.  U.  S.  (9th  Cir.)  282  Fed.  604. 

Herine  vs.  U.  S.  (9th  Cir.)  276  Fed.  806. 

Kathriner  vs.  U.  S.   (9th  Cir.)   276  Fed.  808. 

A  search  warrant  is  unnecessary  to  search  an  auto- 
mobile, l)oat  or  other  veliicle  where  tlie  officer  mak- 
ing the  search  has  reasonable  grounds  to  believe  that 
contraband  intoxicating  liquors  are  being  cari'ied 
therein. 

Lambert  vs.   U.   S.   282   Fed.   413    {9th   Cir.) 

U.    S.   vs.    Bateman,    278    Fed.    231    (S.    D.    Cal., 

N.    D.) 
U.   S.   vs.   Fenton,    268   Fed.   221    (D.   Mont.) 
Boyd  vs.  U.  S.,  286  Fed.  930  (4th  Cir.) 
Bell  vs.   U.   S.,   285  Fed.   145    (5th   Cir.) 
McBride  vs.  U.  S.,  284  Fed.  416  (5th  Cir.) 
U.  S.  vs.  Rembert,  284  Fed.  996   (S.  D.  Tex.) 
Houck  vs.  State,  140  N.  E.  112  (Ohio). 
Elrod  vs.  Moss,  278  Fed.  123   (4th  Cir.) 
Vachina  vs.  U.  S.,  283  Fed.  25    (9th   Cir.) 
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U.  S.  VS.  Snyder,  278  Fed.  650  (N.  D.,  W.  Va.) 
O'Connor  vs.  U.  S.,  281  Fed.  396  (D.,  N.  J.) 
U.  S.  vs.  Vatune,  292  Fed.  497  (N.  D.  Cal.,  S.  D.) 
Ex  Parte  Morrill,  35  Fed.  261   (Cir.  Ct.  Oreg.) 
U.  S.  vs.  Welsh,  247  Fed.  239   (S.  D.,  N.  Y.) 

Statements  and  conversations  made  to  a  Deputy 
U.  S.  Marshal  or  other  officer,  either  before  or  after 
arrest,  which  were  voluntary,  and  not  induced  by 
duress,  intimidation  or  other  improper  influences,  are 
admissable,  and  the  officer  may  testify  to  them  at 
the   trial. 

Perovich  vs.  U.  S.,  205  U.  S.  86. 
Wilson  vs.  U.  S.,  162  U.  S.  613. 
Ma^gun  vs.  U.  S.,  289  Fed.  213  (9th  Cir.) 
Murray  vs.  U.  S.,  288  Fed.  1008   (Ct.  of  App., 

D.  C.) 
Murphy  vs.  U.  S.,  285  Fed.  801  (7th  Cir.) 
Wiggins  vs.  U.  S.,   (2nd  Circuit)   272  Fed.  41. 
State  vs.  Brinkley,  105  Pac.  708  (Oreg.) 
State  vs.  Crowder,  21  Pac.  208  (Kan.)  See  Par. 

2   and   cases  there   cited. 

Admissions  admitted  by  trial  Judge  in  the  exercise 
of  his  discretion  will  not  be  disturbed  unless  there  is 
apparent    and   manifest    error. 

Rogoway  vs.   State,   78  Pac.   987. 

State  vs.  Humphrey  et  al  128  Pac.  824  (Oreg.) 

State  vs.  Morris,   163  Pac.  567   (Oreg.)   See  par. 

5-6. 
Mangum  vs.  U.  S.  289  Fed.  213   (9th  Cir.) 
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The  Court,  in  the  instructions  to  the  jury,  correctly 
stated  the  law  of  "possession";  there  was  "substan- 
tial" evidence  that  defendant  was  the  possessor  of  the 
intoxicating  liquor;  the  weight  of  the  evidence  is  for 
the  jury,  and  Appellate  Courts  will  not  disturb  the 
verdict. 

Compiled  Laws  of  Alaska,   1913,  Sec.  2266. 
Rev.  St.  Sec.   1011,  Comp.  St.,  Sec.  1672. 
Page  et  al  vs.  U.  S.  (9th  Cir.)  278  Fed.  41. 
Rose  vs.  U.  S.   (6th  Cir.)   274  Fed.  245. 
Waddel  vs.  U.  S.   (8th  Cir.)   283  Fed.  409. 
Laurie  vs.  U.  S.,  278  Fed.  934  (6th  Cir.) 
Penn   Casualty   Company   vs.    Whiteway   et   al, 
210  Fed.   782    (9th   Cir.) 

ARGUMENT 

(a)  Appellant  questions  the  sufficiency  of  the 
complaint  in  this  case  on  the  ground  that  C.  W. 
Mossman  does  not  sign  the  complaint  in  an  official 
capacity.  In  the  first  place  we  think  the  contention 
is  without  merit  for  he  has  made  the  complaint  as 
deputy  marshal.  In  the  very  first  paragraph  (Record 
page  6)  defendants  are  accused  "by  C.  W.  Mossman, 
Deputy  United  States  Marshal  for  the  Third  Division 
for  the  Territory  of  Alaska."  This  is  repeated  in  the 
verification,  but  assuming  that  he  has  not  sufficiently 
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described  himself,  he  has  the  same  right  as  any  other 
person  to  make  complaint.  Section  27  of  the  Alaska 
Dry  Law  makes  it  the  duty  of  certain  officials  to  en- 
force the  Act,  among  them,  of  course,  marshals  and 
deputies,  but  nowhere  can  it  be  shown  that  they  are 
given  exclusive  jurisdiction  of  making  complaints, 
and  unless  they  are  given  exclusive  jurisdiction,  any- 
one can  make  a  complaint. 

16  Corpus  Juris,  Page  289,  Sec.  497,  states  that  the 
rule  that  complaints  may  be  made  by  any  person  is  of 
long  standing  and  further,  on  page  290  in  the  same 
section  is  the  following  language: 

*'But  the  mere  fact  that  certain  officers  are  author- 
ized to  make  complaint  does  not  necessarily  give  them 
the  exclusive  right  to  do   so." 

In  People  vs.  Stickle,  Mich.  121  N.  W.  498,  a  well 
considered  case  where  defendant  was  convicted  of 
wife  desertion,  it  is  contended  that  only  the  Superin- 
tendent of  the  poor  could  make  the  complaint,  the 
court  said: 

**And  the  rule  that  one  who  is  a  competent  witness 
and  has  knowledge  of  the  facts  may  make  complaint 
in  a  criminal  case,  permits  the  wife  to  be  the  com- 
plaining witness  in  this  case.  No  good  reason  has  been 
suggested  for  holding  that  because  a  superintendent  of 
the    poor    or    a    county    agent    may    make    the    com- 
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plaint,  it  was  intended  to  give  them  the  exclusive  right 
to  initiate  proceedings." 

In  State  vs.  Howard  N.  H.  43  (Atla.)  592,  where 
defendant  was  charged  with  keeping  a  dog  without 
a  license  in  violation  of  a  State  Law,  wherein  the 
Mayor  of  each  City  and  the  selectmen  of  each  town 
are  required  to  make  complaint  against  owners  or 
keepers,  it  was  contended  that  no  other  persons  could 
make    complaints,    that    the    court    held: 

'*Any  person  may  make  a  complaint  under  Section 
8  or  kill  an  unlicensed  dog  under  Section  11,  but  it  is 
a  special  duty  of  the  officers  to  whom  warrants  have 
been  issued  to  do  both  and  again  it  is  the  general 
policy  of  the  laws  that  any  person  who  has  probable 
cause  for  believing  that  another  has  committed  a 
crime  shall  be  at  liberty  to  make  complaint  against 
the  defendant." 

For  tlicse  reasons,  that  the  complaint  does  show 
the  signature  of  the  officer,  also  that  anyone  can  sign 
tlie  complaint  who  knows  the  facts,  we  contend  that 
the   proposition   is   entirely   without   merit. 

Under  assignment  I,  4th  subdivision,  appellant 
contends  that  the  complaint  does  not  state  facts  suf- 
fieiont  to  constitute  a  cause  of  action.  No  defect  is 
pointe<l  out  and,  as  stated  before,  this  brief  is  being 
y)repared  upon  the  assignments  of  error  alone  and  not 
upon    ajipellant's   brief. 
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Attention  is  called  to  the  fact  that  this  case  is  prose- 
cuted under  the  Alaska  Bone  Dry  Law,  the  first  sec- 
tion of  which   declares: 

''That  on  and  after  the  first  day  of  January,  nine- 
teen hundred  and  eighteen  it  shall  be  unlawful  for 
any  person  *  *  *  to  have  in  his  or  its  possession  or 
to  transport  any  intoxicating  liquor  unless  the  same 
was  procured  and  is  so  possessed  and  transported 
as   hereinafter   provided." 

Another  paragraph  of  the  same  section  of  the  Act 
provides  that  the  term  liquor  as  used  in  this  Act 
shall  include  whiskey,  which  the  complaint  in  this 
case  does;  (Record  page  6). 

Section  18  of  the  Act  declares: 

"That  it  shall  not  be  necessary  in  order  to  convict 
any  person  *  *  *  of  manufacturing,  importing  or  selling 
alcoholic  liquors  to  prove  the  actual  manufacture,  im- 
porting, sale,  delivery  of,  or  payment  for  any  alcoholic 
liquors,  but  the  evidence  of  having  or  keeping  them  in 
hand,  stored  or  deposited,  taking  orders  for,  or  offering 
to  sell  or  barter,  or  exchanging  them  for  goods  or  mer- 
chandise, or  giving  them  away,  shall  be  sufficient  to 
convict." 

In  Millich  vs.  United  States,  282  Fed.  604,  the  case 
on  appeal  from  the  District  Court  of  Alaska  before 
this  court,  the  count  of  the  charge  in  regard  to  pos- 
session was  in  part  that  the  defendants  did,  ''in  and 
on  the  premises  known  as  Alaskan  Cafe,  adjoining  the 
Alaskan  Hotel   on   the   west,   and   being  on   the   north 
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side  of  Front  Street,  then  and  there  knowingly,  will- 
fully, and  unlaw^fully  have  in  their  possession  certain 
intoxicating  liquor,  to  wit,  whiskey  containing  more 
til  an  one-half  of  one  y)er  centum  of  alcohol  Jby  vol- 
ume, the  exact  amount  of  said  Avhiskey  being  un- 
known  to   the   grand   jurors." 

This  count,  together  with  others  of  the  indictment, 
was  sustained  against  demurrer  by  this  court  and  it 
Avill  be  noticed  that  the  language  is  practically  the 
same  as  that  used  in  the  complaint  at  bar,  save  that 
the  specific  premises  where  possession  was  had  was 
not  described,  but  the  evidence  shows  that  the  pos- 
session was  in  an  automobile,  but  sucli  possession 
was  charged  to  be  in  Knik  Precinct,  Territory  of 
Alaska,  which  we  believe  sufficient. 

(b)  The  Ahiska  L)i-y  Law  in  Section  I  and  all  other 
})arts  of  the  Act  specifically  states  that  a  violation 
of  tl)e  provisions  of  the  Act  is  a  misdemeanor  and  in 
Section  28,  which  provides  the  machinery  for  Y)rosecu- 
tions  of  violations  of  the  Act,  we  find  the  following: 

''Section  28.  That  prosecutions  for  violations  of 
the  provisions  of  this  Act  shall  be  on  information  filed 
by  any  such  officer  before  any  justice  of  the  peace  or 
district  judge,  or  upon  indictment  by  any  grand  jury 
of  the  Territory  of  Alaska,  and  said  United  States 
district  attorney  or  his  deputy  shall  file  such  informa- 
tion upon  the  presentation  to  him  or  his  assistants  of 
sworn    information    that    the    law    has    been    violated; 


Page    15 

and  in  such  prosecutions  anyone  making  a  false  oath 
to  any  material  fact  shall  be  deemed  guilty  of  per- 
jury. ' ' 

It  seems,  in  view  of  the  above  provision  and  the 
long  line  of  decisions  interpreting  statutes  whose  term- 
inology is  similar  to  that  found  in  the  Alaska  Dry 
Law,  that  there  is  no  doubt  about  the  class  of  of- 
fense committed  by  a  violation  of  the  provisions  of 
the  Act,  nor  about  the  method  of  prosecuting  such 
offenses.  But  plaintiff  in  error  contends  that  error 
was  committed  in  that  he  was  tried  under  a  criminal 
information  and  not  by  an  indictment  returned  by  a 
Grand  Jury.  The  Supreme  Court  of  the  United  States 
has  long  held  that  one  convicted  of  a  crime  cannot  be 
imprisoned  in  the  penitentiary  nor  at  hard  labor 
unless  the  Act  under  which  the  prosecution  is  had 
specifically  provides  and  authorizes  that  manner  of 
imprisonment.  This  principle  was  laid  down  in  the 
case  of  In  Re  Mills,  135  U.  S.  263,  where  the  court, 
))age   270,   says: 

"A  sentence  simply  of  'imprisonment'  in  the  case 
of  a  person  convicted  of  an  offense  against  the  United 
States — where  the  statute  prescribing  the  punishment 
docs  not  require  that  the  accused  shall  be  confined 
in  the  penitentiary — cannot  be  executed  by  confine- 
ment in  a  penitentiary,  except  in  cases  in  which  the 
sentence  is  for  a  period  longer  than   one  year." 
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In  the  case  of  In  Re  Bonner,  151  U.  S.  242,  this 
principle  is  again  laid  down  and  In  Re  Mills  cited 
with  approval.  On  pages  254  and  255,  the  Court 
says : 

"It  follows  that  the  court  had  no  jurisdiction  to 
order  an  imprisonment,  when  the  place  is  not  speci- 
fied in  the  law,  to  be  executed  in  a  penitentiary 
when  the  imprisonment  is  not  ordered  for  a  period 
of  longer  than  one  year  at  hard  labor." 

Section  2065,  Compiled  Laws  of  Alaska,  1913,  de- 
fines a  misdemeanor  as  a  crime  not  punishable  by 
death  or  by  imprisonment  in  the  penitentiary^  and 
Section  336,  Chap.  321  of  the  Act  of  March  4,  1909, 
(35  Stat.  1152)  is  to  the  same  effect  in  that  it  defines 
a  misdemeanor  as  a  crime  not  punishable  by  death 
nor  by  imprisonment  for  a  term  exceeding  one  year, 
the  statute  reading  as  follows: 

"All  offenses  which  may  be  punished  by  death  or 
imprisonment  for  a  term  exceeding  one  year,  shall  be 
deemed  felonies.  All  other  offenses  shall  be  deemed 
misdemeanors." 

Indeed  it  seems  to  be  the  contention  of  plaintiff 
in  error  that  a  violation  of  the  provisions  of  the  Alaska 
Dry  Law  constitutes  a  felony  or  infamous  crime,  and, 
therefore,  that  the  offender  may  be  prosecuted  only 
hy    tlio    indictment    of    a   grand    jury,    on    the    ground 
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that  imprisonment  under  the  Alaska  Dry  Law  may 
be  for  a  period  exceeding  one  year.  But  the  Act 
itself  specifically  and  clearly  states  otherwise.  No- 
where throughout  the  Act  is  a  penalty  of  imprison- 
ment  for  more  than  one  year  provided.  So  that  ap- 
pellant's contention  seems  to  rest  upon  the  supposition 
that  where  a  sentence  of  imprisonment  in  jail  for  a 
term  of  one  year  is  administered,  and  in  addition  to 
that  a  fine  is  assessed,  that  the  total  term  of  im- 
prisonment might  be  more  than  a  year  in  case  the 
defendant  should  be  imprisoned  for  the  purpose  of 
collecting  the  fine. 

The  courts  of  the  United  States  have  held  uniformly 
in  a  long  line  of  decisions  that  imprisonment  because 
of  non-payment  of  a  fine  is  merely  a  method  of  en- 
forcing the  payment  of  the  fine  and  constitutes  no 
part  of  the  penalty  administered  for  the  violation  of 
the  law. 

Tn  Ex  Parte  McGee,  54,  Pac.  1091,  the  Supreme 
Court  of  Oregon  held  that  imprisonment  to  enforce 
the  payment  of  a  fine  is  no  part  of  the  penalty  it- 
self, stating  its  decision  in  the  following  words: 

**Tlie  imprisonment  is  merely  a  prescribed  mode  of 
enforcing  the  pajnnent  of  the  fine,  and,  as  we  have 
seen,  constitutes  a  step  in  the  code  of  criminal  pro- 
cedure  to   be   pursued    in   all    eases   involving   the   im- 
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position  of  a  fine.  The  punishment  permitted  by  the 
charter  and  fixed  by  the  ordinance  is  imprisonment 
or  fine,  or  both.  All  beyond  is  mere  mode  or  man- 
ner of  enforcement.  The  first  can  only  be  satisfied 
by  serving  out  the  prescribed  term  in  prison,  while 
the  latter  may  be  satisfied  by  payment  of  the  fine 
imposed;  but  for  the  coercion  of  that  payment  the 
statute  has  prescribed  a  mode  of  procedure,  which  is 
to  commit  the  accused  to  prison  for  a  term  not  ex- 
ceeding- one  day  for  every  two  dollars  of  the  fine. 
The  mode  and  manner  of  enforcing  the  punishment 
should  not  be  confounded  with  the  punishment  it- 
self, or  regarded  as  a  part  of  it." 

In  a  case  brought  under  the  National  Prohibition 
Act  this  Court,  in  Young  vs.  United  States,  272  Fed. 
967,  held  that  the  offense  charged  was  a  misdemeanor 
and  was  rightfully  prosecuted  by  information,  hold- 
ing that  this  is  the  established  law  of  the  Federal 
jurisdiction.  And  since  then  the  Supreme  Court  of 
the  United  States  in  the  case  of  John  H.  Brede  vs. 
James  M.  Powers,  decided,  on  October  22,  1923,  No. 
45,  October  Term,  1923,  (not  reported  to  date)  that 
prosecutions  under  the  National  Prohibition  Act  may 
be  brought  by  information,  since  the  offense  is  not 
infamous,  and  since  the  Act  itself  authorizes  prose- 
cution   by   information. 

It  will  be  noticed  that  in  the  Brede  case  an  offense 
under  the  National  Prohibition  Act  was  involved.  Un- 
der that  Act  the  punishment  may,  under  some  condi- 
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tions  be  imprisonment  up  to  a  period  of  five  years. 

The  case  at  bar  involves  an  offense  under  the 
Alaska  Dry  Law,  which  does  not  authorize  imprison- 
ment in  a  penitentiary  nor  at  hard  labor,  and  the 
AJaska  Dry  Law  differs  from  the  National  Prohibi- 
tion Act  in  respect  to  the  length  of  possible  imprison- 
ment by  making  one  year  the  maximum.  This,  it 
seems  to  us,  brings  the  case  at  bar  squarely  within  all 
the  decisions  holding  that  offenses  under  similar  acts 
may   be   prosecuted   by   information. 

(c)  Constitutionality  or  Legality  of  the  Alaska  Dry 
Law. 

Appellant  in  his  first  assignment  of  error  claims 
Congress  is  without  authority  to  pass  legislation  mak- 
ing the  possession  of  intoxicating  liquor  an  offene. 
This  matter  we  think  has  been  disposed  of  by  this 
court,  but  we  desire  to  call  the  attention  of  the 
court  to  the  case  of  Binns  vs.  United  States,  194  LT.  S. 
490-1,    as    follows: 

"It  must  be  remembered  that  Congress,  in  the  gov- 
ernment of  the  Territories  as  well  as  of  the  District 
of  Columbia,  has  plenary  power,  save  as  controlled  by 
the  provisions  of  the  constitution,  that  the  form  of 
government  it  shall  establish  is  not  prescribed,  and 
may  not  necessarily  be  the  same  in  all  the  Territor- 
ies." 

This   is   a    case   arising   under   the   Act    of   Congress 
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imposing:    trade    licenses    on    certain    businesses    from 
Alaska. 

In  Simms  vs.  Simms,  175  U.  S.  168,  involving  an 
action  for  divorce  for  want  of  jurisdiction,  the  court 
said: 

''In  the  Territories  of  the  United  States,  Congress 
has  the  entire  dominion  and  sovereignty,  national,  and 
local,  Feleral  and  state,  and  has  full  legislative  power 
over  all  subjects  upon  which  the  legislature  of  a  state 
might  legislate  within  the  state." 

In  Mormon  Church  vs.  United  States,  136  U.  S. 
1-42,  involving  the  abrogation  of  charter  of  the  Mor- 
mon  Church   under  Act   of  Congress,   the   court   said: 

"The  power  of  Congress  over  the  Territories  of  the 
United  States  is  general  and  plenary,  arising  from 
and  incidental  to  the  right  to  acquire  the  Territory  it- 
self, and  from  the  power  given  by  the  Constitution  to 
make  all  needful  rules  and  regulations  respecting  the 
Territory  or  other  property  belonging  to  the  United 
States."" 

National  Bank  vs.  County  of  Yankton,  101  U.  S., 
129-132,  involving  the  right  of  counties  and  town- 
ships under  a  Dakota  Territorial  Act  to  vote  bonds. 
Tlic  court   said: 

"Their  relation  to  the  gencM'al  government  is  much 
the  same  as  that  which  counties  bear  to  the  respective 
states,  and  Congress  may  legislate  for  them  as  a  state 
does  for  its  municipal   organizations," 
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In  the  case  of  Abbate  vs.  United  States,  270  Fed. 
275,  this  court  held  the  Bone  Dry  Law  in  force  in 
the  Territory  of  ALaska,  the  court  saying: 

"In  enacting  the  Bone  Dry  Law  *  *  *  Congress 
was  pursuing  its  policy  of  prohibition  in  Indian 
Territory. ' ' 

In  Koppitz  vs.  United  States,  272  Fed.  96,  this 
court  again  upheld  the  Alaska  Bone  Dry  Law  and  de- 
clared it   in  force. 

As  shown  by  the  foregoing  cases  and  many  others 
Congress  has  plenary  power  to  legislate  upon  all  mat- 
ters of  government  for  a  territory.  If  the  contention 
be  that  they  have  not,  then  who  has?  Many  terri- 
tories and  in  fact  almost  all  of  them  have  been 
governed  by  congressional  legislation  for  years  after 
their  acquisition  and  no  legislature  organized  or  au- 
thorized. If  they  did  not  have  authority  over  this 
subject,  then  it  would  exist  nowhere  because  Congress 
is  the  sole  repository  of  legislative  power  in  Terri- 
tories. Certainly  the  organization  of  the  legislature 
under  Congressional  law  would  not  change  the  mat- 
ter for  the  legislature  derives  no  authority  except  that 
conferred  by  Congress. 

As  to  constitutionalit}^  of  such  legislation,  the  fore- 
going cases  show  that  this  power  has  been  settled 
and   legislated   upon   by   Congress   for   many   years. 

We  therefore  think  tlic  contention  is  without  merit. 
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ADDENDUM 

Since  the  preparation  of  this  brief  and  after  the  same 
is  in  the  hands  of  the  printers  the  following  informa- 
tion was  received  by  wire  from  attorney  for  Plain- 
tiff in  Error: 

"Will  contend  both  cases:  amendment  National  Pro- 
hibition Act  November  twenty-three,  Nineteen  Twenty 
One,  supersedes  Alaska  Bone  Dry  Law." 

The  phrase  ''both  cases"  above  evidently  refers  to 
this  case  and  to  case  No,  4147,  also  before  this  court, 
by  the  same  appellant.  The  Amendment  to  the  Nation- 
al Prohibition  Act,  approved  November  23,  1921,  is 
the  *'Act  Supplemental  to  the  National  Prohibition 
Act,"  commonly  called  the  Anti-Beer  Bill. 

It  is  hard  to  see  on  what  grounds  it  can  be  claimed 
that  the  Act  Supplemental  to  the  National  Prohibition 
Act  supersedes  the  Alaska  Dry  Law.  Section  T  of 
the  Amendment  is  a  section  of  definitions.  Section 
2  of  the  Amendment  provides  that  only  spirituous  and 
vinuous  liquors  may  be  prescribed  for  medicinal  pur- 
poses, and  relates  to  the  conditions  under  which  such 
may  be  shipped  into  the  United  States  for  non-beverage 
])urposes.  Section  3  applies  tlie  Amendment  and  the 
National  Prohibition  Act  to  the  Territories,  specifical- 
ly   mentioning    Hawaii    and    the    Virgin    Islands,    and 


Page  23 

confers  jurisdiction  on  their  courts.  Section  4  grants 
authority  to  the  commissioner  to  formulate  refla- 
tions to  make  the  Amendment  effective.  Section  5 
provides  that  all  laws  relating  to  the  regulation  and 
taxation  of  the  traffic  in  intoxicating  liquors  that  were 
existent  at  the  time  the  National  Prohibition  Act  was 
enacted  shall  continue  in  force  and  effect — unless  the 
same  are  directly  in  conflict  with  that  act  or  with 
the  Amendment.  Section  6  provides  penalties  for 
illegal    searches    in    certain    cases,    etc. 

Since  the  Alaska  Dry  Law  itself  provided  only  for 
the  use  of  "pure  alcohol"  for  "scientific,  artistic  or 
mechanical  purposes  or  for  compounding  or  preparing 
medicines,"  (Sections  2,  3,  4,  5,  6,  7,  10,  11,  12,  Al- 
aska Dry  Law)  and  "wine  for  sacramental  purposes," 
(Sections  8  and  9,  Alaska  Dry  Law)  and,  hence,  by 
its  terms,  exclusions  and  prohibitions  made  prescrib- 
ing beer  for  medicinal  purposes  illegal,  it  is  quite 
evident  that  the  principal  purpose  of  the  Supplemental 
Act  can  have  no  repealing  effect  on  the  Alaska  Dry 
Law. 

If,  by  some  stretch  of  imagination,  Section  3  of  the 
Amendment  is  claimed  to  effect  the  validity  of  the 
Alaska  Dry  Law^,  we  contend  that  the  answer  is  ob- 
vious. It  has  never  been  questioned  that  the  Nation- 
al   Prohibition    Act    applied    to    Alaska.      It    was    con- 
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tended  in  Abbate  vs.  U.  S.,  270  Fed.  735,  and  in  Kop- 
pitz  vs.  U.  S.,  272  Fed.  96,  that  the  Alaska  Dry  Law 
was  repealed  by  the  National  Prohibition  Act,  but 
it  was  never  maintained  that  the  National  Act  did 
not  apply  to  the  Territory  of  Alaska.  Tliis  court  in 
deciding  those  two  cases  not  only  held  that  the  Alaska 
Dry  Law  was  not  repealed  by  the  National  Prohibition 
Act  and  is,  therefore,  still  in  effect,  but  held  dis- 
tinctly that  both  laws  are  in  effect  in  Alaska.  So 
that  Section  3  of  the  Act  Supplemental  to  the  Nation- 
al Prohibition  Act  in  specifically  applying  the  Vol- 
stead Act  to  Hawaii  and  the  Virgin  Islands  and  "all 
territory  subject  to  its  (the  United  States')  jurisdic- 
tion" could  not  possibly  bring  the  Alaska  Dry  Law 
and  the  National  Prohibition  Act  into  any  new  re- 
lationship or  conflict  whereby  the  Alaska  Dry  Law 
is    superseded    by    the   latter. 

Section  5  of  the  Amendment  was  passed  specifical- 
ly for  the  purpose  of  providing  that  certain  laws 
were  NOT  REPEALED  by  the  National  Prohibition 
Act  and  has  reference  especially  to  certain  Internal 
Revenue  Laws  which  some  of  the  courts  had  held  were 
repealed  by  the  National  Prohibition  Act.  The  Alas- 
ka Di-y  Fjaw  contained  no  such  tax  provisions,  hence 
IK)  now  construction  is  needed  on  that  score. 

Section  G  provides  penalties  for  searching  a  private 


25 


dwelling  without  a  warrant,  making  malicious  search- 
es, and  for  impersonating  an  officer  of  the  United 
States.  If  there  were  anything  in  the  Alaska  Dry 
Law  contrary  to  that  provision,  the  repealing  effect 
of  the  Amendment  would,  under  the  holding  of  this 
court  in  Abbate  vs.  United  States,  supra,  extend  only 
to  the  inconsistency  or  direct  conflict.  But  we  hold 
that  there  is  absolutely  no  conflict  or  inconsistency. 

Certainly  Sections  1  and  4  cannot  be  claimed  to  have 
any  repealing  effect  on  the  Alaska  Dry  Law,  hence 
we  contend  that  appellant's  contention  is  entirely 
without  merit. 

IL 

(a)      Error   in  Admission   of   Evidence. 

Admissability   of   liquor   without   search. 

Error  is  assigned  upon  the  action  of  the  trial  court 
in  admitting  the  liquor  which  had  been  seized,  in 
evidence,  without  a  search  warrant  and  allowing  the 
witness  to  testify  regarding  same.  The  claim  is  urged 
under  the  fourth  and  fifth  amendments  to  the  consti- 
tution. As  the  court  well  knows  the  question  to  be 
determined  is  whether  the  search  is  an  unreasonable 
one.  There  is  no  guarantee  in  either  the  fourth  or 
fifth  amendments  against  searches  of  vehicles,  either 
reasonable  or  unreasonable,  the  protection  afforded  bo- 


Page  26 

ing  given  to  persons  and  houses,  papers  and  effects. 
It  was  for  the  court  below  and  for  this  court  here 
to  determine  whether  the  search  was  an  unreasonable 
one  in  view  of  all  the  facts  and  evidence.  The  evi- 
dence shows  that  the  officers  in  an  automobile  met 
Peterson  and  Maelhorn  in  an  automobile  in  the  day 
time  in  a  narrow  road  within  Anchorage  townsite 
(Record  page  27,  34  and  41).  It  was  impossible  for 
either  car  to  pass  and  the  officers  got  out  and  went 
up  to  defendants  car  and  said  to  Peterson,  "what 
have  you  got  Chauncey?"  He  said,  "I  have  a  load." 
Looking  into  the  car  they  saw  the  kegs  (Record  pages 
28,  29,  35  and  44).  Whereupon  Peterson  was  ar- 
rested and  taken  to  jail,  together  with  the  kegs,  there 
being  eight  10-gallon  kegs  and  three  5-gallon  kegs 
filled  with  whiskey  (Record  page  31.)  It  will  thus 
be  seen  with  such  a  load  in  the  rear  end  of  a  car 
it  would  be  easily  visible. 

The  question,  as  stated  before,  is  a  judicial  one  as 
to  whether  the  obtaining  of  the  evidence  was  reason- 
able. It  will  be  seen  that  there  was  primarily  no 
search  as  it  is  unnecessary  to  search  for  a  thing  which 
is  in  plain  sight.  This  was  the  view  held  by  the 
lower  court  and  is  sustained  by  the  following  cases 
decided  in  the  district  courts  in  this  circuit  and  in 
this   court: 
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Attention  of  the  court  is  also  called  to  the  testimony 
of  the  defendant  Clinton  Maelhorn  who  was  with 
Peterson  at  the  time  (Record  page  48,  49,  50  and  51). 
Maelhorn  took  the  stand  on  defense  and  made  no 
claim  whatever  that  the  liquor  was  concealed  from 
sight  or  secreted,  nor  did  he  deny  the  existence  of 
the  liquor  nor  the  possession  of  same,  either  for  him- 
self or  Peterson. 

In  United  States  vs.  Fenton,  268  Fed.  221,  from  the 
District  of  Montana,  which  was  a  charge  of  transport- 
ing in  an  automobile,  the  court  says: 

'*An  unlawful  arrest  of  an  offender  does  not  work 
a  pardon  in  his  behalf,  and  seizure  w^ithout  process 
and  by  force  of  government  property,  of  which  it  is 
entitled  to  immediate  possession,  does  not  e'ntitle 
the  offender  to  a  return  of  the  property,  nor  to  ex- 
clusion of  its  use  in  evidence  against  him.  The  auto 
and  whiskey,  by  virtue  of  the  National  Prohibition 
Act  (41  Stat.  305),  were  forfeited,  and  thereby  trans- 
ferred to  the  United  States,  the  moment  defendants 
embarked  upon  the  unlawfiill  transportation.  The 
United  States  was  then  vested  with  the  right  of 
property  and  possession.  Even  as  any  other  owner  of 
property  in  like  circumstances  at  common  law,  the 
United  States  without  process  could  recover  posses- 
sion by  force.  And  however,  if  at  all,  irregularly 
the  officers  proceeded,  the  defendants  have  no  right 
to  return  of  the  property,  nor  to  object  to  its  use  in 
evidence,  whatever  other,  if  any,  right  or  remedy  they 
may   have. ' ' 

Tn    Lambert    vs.    United    States,    282    Fed.    413,    the 
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case   of   transporting  in   an   automobile.     In   this   case 
the   court    says: 

"The  prohibition  of  the  Pourth  Amendment  is 
against  all  unreasonable  searches  and  seizures.  Wheth- 
er such  search  or  seizure  is  or  is  not  unreasonable 
must  necessarily  be  determined  according  to  the  facts 
and  circumstances  of  the  particular  ease.  We  think 
the  actions  of  the  plaintiff  in  error  in  the  present  case, 
as  disclosed  by  the  testimony  of  Edison,  were  of  them- 
selves enough  to  justify  the  officers  in  believing  that 
Lambert  was  at  the  time  actually  engaged  in  the  com- 
mission of  the  crime  defined  and  denounced  by  the 
National  Prohibition  Act,  and  that  they  were  there- 
fore justified  in  arresting  him  and  in  seizing  the  auto- 
mobile by  means  of  which  he  was  committing  the  of- 
fense— just  asi  peace  officers  may  lawfully  arrest 
thugs  and  burglars,  when  their  actions  are  such  as 
to  reasonably  lead  the  officer  to  believe  that  they 
are  actually  engaged  in  a  criminal  act,  without  giving 
the  criminals  time  and  opportunity  to  escape  while 
the  officers  go  away  to  make  application  for  a  war- 
rant." 

In  United  States  vs.  Bateman,  278  Fed.  231,  where 
an  auto  was  stopped  without  a  warrant,  and  on  a  mo- 
tion for  icturn  of  the  property  seized,  the  court  held: 

"It  is  my  opinion,  therefore,  that  it  is  not  unreason- 
able for  a  prohibition  officer  to  stop  automobiles 
upon  the  public  highway  and  search  them  for  intoxi- 
cating liquors  without  a  warrant,  and  the  finding  of 
tlie  liquoi'  justifies  the  search." 

hi  United  States  vs.  Vatune,  292  Fed.  492  on  mo- 
tion for  return  of  liquor  seized  without  warrant  and  to 
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quash  information,  the  district  court  for  the  Northern 
District  of  California,  S.  D.,  in  a  well  considered  case 
denied  the  motion.  In  the  above  case  the  defendant 
was  driving  along-  the  street  with  the  liquor  well 
concealed  in  his  auto,  according  to  the  testimony  of 
the  defendant.  The  government  contended  that  the 
liquor  was  in  sight.  The  court,  in  denying  the  mo- 
tion for  return  of  the  liquor  used  the  following  langu- 
age: 

'*The  Fourth  Amendment  affords  inviolable  pro- 
tection to  the  people  with  respect  to  'their  persons, 
houses,  papers  and  effects,  against  unreasonable 
searches  and  seizures.'  What  is  an  'unreasonable' 
search  or  seizure  is  always  a  judicial  question  (United 
States  vs.  Bateman  (D.  C.)  278  Fed.  231,  232,  and  is 
determinable  from  a  consideration  of  the  circumstances 
involved.  Officers  of  the  government  act  under  legal 
authority,  in  pursuance  of  oath  and  official  station, 
and  it  will  be  presumed,  in  the  absence  of  counter- 
vailing proof,  that  they  have  performed  their  duty — 
that  is,  that  they  have  not  been  guilty,  in  a  given 
instance,  of  making  an  unreasonable  search  or  effect- 
ing an  unreasonable  seizure.  The  burden  of  showing 
the  contrary,  then,  is  upon  him  who  contends  to  the 
contrary. ' ' 

We  contend  that  it  is  apparent  from  the  evidence 
of  the  government  that  kegs  of  whiskey  were  in  plain 
sight  of  the  officers  and  they  were  justified  in  seizing 
it,  being  a  crime  committed  in  their  presence. 

If  it  is  contended  by  appellant  that  by  concealing  li- 
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quor  in  an  automobile  an  officer  is  not  justified  in 
seizing  same  when  he  sees  it,  then  indeed  the  enforce- 
ment of  the  liquor  law  is  exceedingly  difficult,  if 
not  impossible,  so  far  as  transportation  is  concerned. 
It  would  appear  that  where  an  officer  under  the  like 
circumstance  of  this  case  meets  another  in  a  road 
where  passage  is  difficult  and  he  sees  the  liquor  in 
the  automobile,  he  would  be  derelict  not  to  seize  it, 
and  would  fail  to  perform  his  duty.  We  think  the 
contention   of   defendant    should   not   prevail. 

The  court's  attention  is  directd  to  the  fact  that 
this  is  a  prosecution,  not  under  the  Volstead  Act,  but 
under  the  Alaska  Bone  Dry  Law.  The  attention  of 
the  court  is  further  invited  to  the  fact  that  the  record 
fails  to  disclose  any  petition  for  the  return  of  the 
liquor  made  either  before  or  at  the  time  of  trial  and 
it  is  our  contention  that  the  objection,  if  valid,  came 
too  late,  since  the  court  will  not  turn  aside  from  the 
trial  of  a  case  to  inquire  into  a  collateral  issue. 

(b)  Error  is  assigned  because  the  court  allowed 
the  witness  Mossman  to  testify  concerning  statements 
made  by  the  defendants  Peterson  and  Maelhorn  (Rec- 
ord pages  37,  38,  39  and  29).  The  witness  testified 
in  substance  that  when  he  first  approached  the  de- 
fendant's car  he  asked,  ''what  have  you  got  Chaun- 
cey,"  in  reply  to  which  the  defendant  stated,  "I  have 
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a  load."  The  defendant  was  not  at  that  time  under 
arrest  (Record  page  29).  Later  and  during  the  trip 
from  the  place  of  arrest  to  the  jail  the  defendant  Mael- 
horn,  according  to  the  testimony  of  the  witness  Moss- 
man  jocularly  remarked  (Record  page  39)  that  "peo- 
ple who  played  with  fire  get  burnt."  Attention  is 
called  to  the  fact  that  this  testimony  was  by  the  de- 
fendant Maelhom  and  in  no  way  bound  the  appellant 
and  did  not  refer  to  the  appellant  directly,  and  we 
contend,  not  indirectly.  But  assuming  that  the  state- 
ment referred  to  included  Peterson  we  maintain  that 
its  admission  was  proper  and  not  error. 

In  the  case  of  Perovich  vs.  United  States,  205  U.  S. 
91,  passing  upon  the  same  question  in  a  homicide  case, 
the  court   says: 

"Again,  it  is  alleged  that  there  was  error  in  over- 
ruling a  motion  made  by  defendant  to  strike  out  all 
the  testimony  given  by  a  deputy  marshal  of  conversa- 
tions between  him  and  the  defendant.  As  these  con- 
versations were  not  induced  by  duress,  intimidation 
or  other  improper  influences,  but  were  perfectly  vol- 
untary, there  is  no  reason  why  they  should  not  have 
been   received." 

In  Wilson  vs.  United  States,  162  U.  S.  623,  also 
a  homicide  case  this  question  was  considered  at  much 
greater  length  than  in  the  case  qaoted  above,  and 
the  same  conclusion  reached,   the  court   saying: 
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''111  the  case  at  bar  defendant  was  not  put  under 
oath,  and  made  no  objection  to  answering  the  ques- 
tions propounded.  The  commissioner  testified  that 
the  statement  was  made  freely  and  voluntarily,  and 
no  evidence  to  the  contrary  was  adduced.  Nor  did 
defendant  when  testifying  on  his  own  behalf  testify 
to  the  contrary.  He  testified  merely  that  the  com- 
missioner examined  him  'without  giving  him  the  bene- 
fit of  counsel  or  w^arning  him  of  his  right  of  being  rep- 
resented by  counsel,  or  in  any  way  informing  liiin  of 
his  right  of  being  represented  by  counsel,  or  in  any 
way  informing  him  of  his  right  to  be  thus  represented.' 
He  did  not  testify  that  he  did  not  know  that  he  had 
a  right  to  be  thus  represented.'  He  did  not  testify 
that  he  did  not  know  that  he  had  a  right  to  refuse 
to  answer  the  questions,  or  that,  if  he  had  known  it, 
he  would  not  have  answered.  His  answers  were  ex- 
planations, and  he  appeared  not  to  be  unwilling  to 
avail  himself  of  that  mode  of  averting  suspicion.  It 
is  true  that,  while  he  was  not  sworn,  he  made  the 
statements  before  a  commissioner  who  was  investigat- 
ing a  charge  against  him,  as  he  was  informed;  he  was 
in  custody  but  not  in  irons;  there  had  been  threats  of 
mobbing  him  the  night  before  the  examination;  he 
did  not  have  the  aid  of  counsel;  and  he  was  not  warned 
that  the  statement  might  be  used  against  him  or  ad- 
vised that  he  need  not  answer.  These  were  matters 
Avhich  went  to  the  weight  or  credibility  of  what  he 
said  of  an  incriminating  character,  but  as  he  was  not 
confessing  guilt  but  the  contrary,  we  think  that,  under 
all  the  circumstances  disclosed,  they  were  not  of 
themselves  sufficient  to  require  his  answers  to  be  ex- 
cluded on  the  ground  of  being  involuntary  as  matter 
of   law." 

Manguni  vs.  Uniled  States,  289  Fed.  213  is  a  case 
decided    by    this    court,    the    principle    ((uestion    under 
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consideration  being  the  admisability  of  statements 
made  by  the  defendant.  The  rule  laid  down  is  the 
same  as  was  annoimced  in  the  preceding  cases,  but 
in  addition  to  that  we  desire  to  call  the  court's  at- 
tention to  the  following  statement: 

"But  where  on  the  trial  of  a  criminal  case  a  con- 
fession of  the  defendant  is  offered  in  evidence  it  be- 
comes necessary  for  the  trial  court  to  ascertain  and 
determine  as  a  preliminarj^  question  of  fact,  whether 
it  was  freely  and  voluntarily  made,  and  whether  the 
previous  undue  influence,  if  any,  had  ceased  to  oper- 
ate upon  the  mind  of  the  defendant.  In  doing  so,  the 
court  is  necessarily  vested  with  a  very  large  discretion, 
which  will  not  be  disturbed  on  appeal,  unless  a  clear 
abuse  thereof  is  shown.  State  vs.  Rogoway,  45  Or. 
601,  78  Pac.  987,  81  Pac.  234,  2  Ann.  Gas.  431;  State 
vs.  Squires,  48  N.  H.  364." 

The  evidence  in  the  case  at  bar  shows  conclusively 
that  the  statements  admitted  in  testimony  were  vol- 
untarily made  by  the  defendants  and  that  no  duress, 
intimidation  or  promises  were  in  any  way  responsible 
for  them.  We  therefore  contend  that  the  objection 
to   their   admission   was   entirely   without  merit. 

(c)  Admisability  of  testimony  concerning  owner- 
ship  of  automobile. 

The  third  assignment  of  error  goes  to  the  testimony 
of  the  witness  Mossman  in  regard  to  the  ownership  of 
the  automobile.     Defendant  objected  to  such  testimony 
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on  the  ground  tliat  it  called  for  a  conclusion.  This 
the  court  overruled,  stating  that  witness  might  an- 
swer if  lie  knew  (Record  page  29),  The  testimony  in 
question  called  for  a  statement  of  fact  and  Avas  ad- 
missable.  The  court's  attention  is  directed  to  the 
statement  of  witness  Watson  (Record  page  37)  in 
which  the  same  question  was  put  to  this  witness  and 
no  objection  made  to  its  admisability  on  the  ground 
raised  in  the  third  assignment  of  error.  It  is  our 
contention  that  the  objection  to  the  testimony  is  with- 
out merit  and  the  testimony  itself .  admisable  as  be- 
ing evidence  on  material  question  of  fact. 

III. 

Sufficiency  of  Evidence. 

Defendant  in  his  twelfth  assignment,  claims  error 
because  the  court  refused  to  direct  a  verdict  of  not 
guilty  in  favor  of  defendants  on  the  ground  that  the 
evidence  was  insufficient.  Attention  is  called  to  the 
fact  til  at  eight  10-gallon  and  three  5-gallon  kegs  of 
whiskey  were  found  in  possession  of  defendant  (Rec- 
ord page  31,  35);  that  the  kegs  contained  whiskey, 
none  of  which  facts  appellant's  co-defendant,  Mael- 
liorn,  who  took  tlie  stand,  attempted  to  deny.  The 
court    below,   havine-   heard    the    case   and    the   motion 
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in  arrest  of  judgment  and  knowing  the  evidence,  re- 
fused either  to  direct  a  verdict  or  to  arrest  judgment. 
The  evidence  being  brief,  covering  but  a  few  pages, 
it  is  quickly  read  and  we  believe  shows  conclusively 
a  sufficient  foundation  upon  which  to  rest  the  ver- 
dict and  the  judgment. 

CONCLUSION 

For  the  reasons  above  stated  w^e  respectfully  request 
this  Honorable  Court  to  deny  the  petition  and  to  sus- 
tain the  judgment  of  the  lower  Court. 

Respectfully   submitted, 

SHERMAN  DUGGAN, 
United   States  Attorney. 

HARRY   G.   McCAIN, 

Assistant  United  States  Attorney, 
Third   Division,   Territory  of  Alaska. 
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SHERMAN  DUGGAN,  United  States  Attorney, 
and  His  Assistants,  H.  G.  McCAIN,  of  Cordova, 
Alaska,  and  JULIEN  A.  HURLEY,  of  Anchor- 
age, Alaska, 

Attorneys  for  Plaintiff  and  Defendant  in 
Error. 
L.  V.  RAY,  of  Seward,  Alaska, 

Attorney   for   Defendant  and  Plaintiff  in 
Error.     [1*] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON, 

Defendant. 

P;raecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  Above-entitled  Court : 

You  will  please  prepare,  authenticate  and  certify 
for  filing  in  the  office  of  the  Clerk  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, at  San  Francisco,  California,  upon  the  writ 
of  error  heretofore  issued  in  the  above-entitled 
cause,  the  ^following  papers,  pleadings  and  records 
on  file  in  said  case,  to  wit: 


*Page-iiumber  appearing  at  foot   of  page  of  original   certified   Tran- 
script of  Kecord. 
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1.  This  praecipe. 

2.  Bill  of  exceptions. 

3.  Order  settling  and  certifying  bill  of  exceptions, 

4.  Assignment  of  errors. 

5.  Petition  for  writ  of  error. 

6.  Order  allowing  writ  of  error  and  fixing  amount 

of  bond,  which  shall  act  as  a  supersedeas. 

7.  Appearance    bond   upon    writ    of    error    (ap- 

proved). 

8.  Cost  bond  upon  writ  of  error  (approved). 

9.  Writ  of  error. 

10.  Citation  on  writ  of  error  (original). 

11.  Citation  on  writ  of  error  (served  copy). 
Dated  at  Valdez,  Alaska,  this  2d  day  of  Novem- 
ber, 1923. 

L.  V.  RAY, 
Attorney  for  Defendant. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Nov.  2,  1923.  W.  N.  Cuddy, 
Clerk.     By  ,  Deputy.     [2] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES'  OF  AMERICA, 

Plaintiff, 
vs. 
C.  F.  PETERSON, 

Defendant. 
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Notice  of  Presentation  of  Bill  of  Exceptions  for  Set- 
tlement and  Certification. 
To     Honorable     SHERMAN     DUGGAN,     United 
States  Attorney  for  the  Territory  of  Alaska, 
Third  Division: 
PLEASE  TAKE  NOTICE  that  the  undersigned, 
as  attorney  for  the  defendant  C.  F.  Peterson,  will 
on  the  24th  day  of  February,  1923,  at  the  hour  of 
ten  o'clock  in  the  forenoon  of  said  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  present  to  the 
Court  for  settlement  and  certification  the  defend- 
ant's bill  of  exceptions  in  the  above-entitled  case, 
a  copy  of  which  proposed  bill  of  exceptions  is  hereto 
attached  and  herewith  served  upon  you. 

Dated  at  Valdez,  Alaska,  this  17  day  of  February, 
1923. 

L.  V.  RAY, 
Attorney  for  the  Defendant. 
Service  of  a  true  copy  of  the  above  notice  of  pres- 
entation of  bill  of  exceptions   for   settlement  and 
certification  acknowledged  this  19  day  of  February, 
1923. 

SHERMAN  DUGGAN, 
United  States  Attorney.     [3] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON, 

Defendant. 

Bill  of  Exceptions. 

Comes  now  the  above-named  defendant  and  being 
about  to  prosecute  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  a  writ  of 
error  upon  the  judgment  made  and  entered  by  the 
above-named  District  Court  on  the  15th  day  of 
December,  1922,  prays  an  order  of  said  District 
Court,  or  of  the  Honorable  E.  E.  Ritchie,  Judge 
thereof,  who  presided  at  the  trial  of  said  cause  and 
who  made  and  entered  said  judgment  aforesaid, 
that  this  bill  of  exceptions  containing  the  following- 
named  papers,  pleadings,  proceedings  and  excep- 
tions in  said  cause,  be  filed,  settled  and  certified  to 
as  said  defendant's  bill  of  exceptions  upon  said  writ 
of  error,  to  wit: 

1.  Complaint. 

2.  Warrant. 

3.  Transcript  docket  entries  Justice's  Court  con- 

taining judgment  and  sentence  therein. 

4.  Notice  of  appeal. 

5.  Undertaking  on  appeal. 

6.  Certificate  of  Justice. 
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7.  Plea  in  bar,  affidavit  in  support  thereof. 

8.  Minute   order  denying  plea  in  bar   (in  tran- 

script). 

9.  Transcript   of   testimony   and  proceedings    at 

trial. 

10.  Verdict. 

11.  Motion  in  arrest  of  judgment. 

12.  Minute    order    denying    motion  in  arrest    of 

judgment. 

13.  Judgment  and  sentence. 

14.  Bail  bond  pending  writ  of  error. 

True,  full  and  correct  copies  of  all  of  said  papers, 
pleadings,  proceedings  and  exceptions  are  hereto 
attached,  and  are,  by  reference  herein,  inserted  in 
this  bill  of  exceptions. 

The  defendant  prays  that  the  judgment  and  sen- 
tence of  said  District  Court  rendered  and  pro- 
nounced against  him  on  December  15th,  1922,  in 
said  cause,  may  be  reversed. 

Dated  at  Seward,  Alaska,  this  17  day  of  Febru- 
ary, 1923. 

L.  V.  RAY, 
Attorney  for  Defendant.     [4] 

In   the   United   States   Commissioner's    Court    for 
Knik   Precinct,    Third   Division,    Territory   of 

Alaska. 

No.  1003. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON. 
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Complaint  for  the  Violation  of  the  Act  of  Congress, 
Approved  February  14th,  1917,  Known  as  the 
Alaska  Dry  Law. 

(Filed  Sept.  21,  1922.) 

C.  F.  Peterson  is  accused  by  C.  W.  Mossman, 
Deputy  United  States  Marshal,  in  this  complaint 
of  the  crime  of  having  intoxicating  liquor  in  his 
possession,  committed  as  follows: 

The  said  C.  F.  Peterson,  on  the  21st  day  of  Sep- 
tember, A.  D.  1922,  in  Knik  Precinct,  in  the  Ter- 
ritory of  Alaska,  and  within  the  jurisdiction  of  this 
Court,  then  and  there  being,  did  then  and  there 
Avilfully  and  unlawfully  have  in  his  possession  in- 
toxicating liquor,  to  wit,  whiskey,  commonly  called 
"white  mule,"  in  violation  of  the  provisions  of  the 
Act  of  Congress,  approved  February  14th,  1917, 
commonly  known  as  the  Alaska  Dry  Law,  contrary 
to  the  form  of  the  statute  in  such  cases  made  and 
provided  and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

(-Signed)     C.  W.  MOSSMAN. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

I,  C.  W.  Mossman,  being  first  duly  sworn,  upon 
oath  depose  and  say  that  the  foregoing  complaint  is 
true;  and  that  I  am  a  deputy  United  States  mar- 
shall  for  the  Third  Division  of  the  Territory  of 
Alaska. 

(■Signed)    C.  W.  MOSSMAN. 
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iSubscribed  and  sworn  to  before  me  this  21st  da}^ 
of  Sept.,  1922. 

[Seal]  (Signed)    W.  H.  EAGER, 

U.  S.  Commissioner  and  Ex-Officio  Justice  of  the 
Peace.     [5] 

In  the  United  States  Commissioner's  Court  for  the 
Territory  of  Alaska,  Third  Division,  at  An- 
chorage. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Filed  Sept.  21,  1922. 
The  President  of  the  United  States  of  America  to 
the  Marshal  of  the  Third  Division,  of  the  Ter- 
ritory of  Alaska,  or  His  Deputy,  GREETING. 

We  command  you. to  apprehend  forthwith  C.  F. 
Peterson,  who  is  named  in  a  complaint  made  on 
oath  before  me  this  21st  day  of  September,  A.  D. 
1922,  by  C.  W.  Mossman,  if  he  be  found  in  said 
District  for  the  crime  of  having  intoxicating  liquor 
in  his  possession  as  is  more  particularly  set  forth 
in  said  complaint  and  bring  him  before  me  to  an- 
swer said  complaint,  and  be  further  dealt  with  as 
the  law  directs. 

HEREOF  FAIL  NOT,  and  make  return  of  this 
writ  with  your  doings  thereon. 

Given  under  my  hand  and  seal  at  Anchorage  this 
21st  day  of  September,  1922. 

[Seal]  W.  H.  RAGER, 

United  States  Commissioner  and  Ex-Officio  Justice 
of  the  Peace.     [6] 
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In  Commissioner's  Court,  Third  Division,  Territory 
of  Alaska,  at  Anchorage. 

Before  W.   H.   RAGEE,    Commissioner    and    Ex- 
Ofjicio  Justice  af  the  Peace. 

No.  1003. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
C.  F.  PETERSON, 

Defendant. 

JULIAN  A.  HURLEY,  Attorney  for  Plaintiff. 
L.  V.  RAY,  Attorney  for  Defendant. 
Sept.  21, 1922.     Complaint    in    writing    verified    by 
C.  W.  Mossman  charging  above- 
named  defendant  with  the  crime 
of  having  intoxicating  liquor  in 
his  possession.     Filed. 
Sept.  21, 1922.     Warrant  of  arrest  issued  and  deliv- 
ered to  U.  iS.  Marshal  for  execu- 
tion. 
Sept.  21, 1922.     Marshal    returned  said  warrant  of 
arrest  endorsed  as  follows: 
"The    within    writ    came   to    hand 
September  21,   1922;  I  executed 
same  by  arrest  of  within  named 
defendant  and  now  produce  him 
in  court. 

H.  P.  SULLIVAN, 
U.  S.  Marshal. 
By  C.  W.  Mossman, 

Deputy." 
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8ept.  21, 1922.  Defendant  in  court — ^Complaint  read 
to  defendant.  Defendant  put  in 
his  plea  of  "Not  guilty." 

Sept.  21,  1922.  Bail  bond  in  sum  of  $1,000.00. 
Sureties  Z.  J.  Loussac  and  George 
Valaer  approved  and  filed. 

Sept.  21, 1922.  By  agreement  case  set  for  trial 
September  27,  1922,  at  10  A.  M. 

Sept.  27,  1922.  All  parties  present  in  court,  includ- 
ing defendant,  a  jury  having 
been  waived,  and  the  case  being 
tried  without  a  jury,  before  the 
Court.  Witnesses  on  part  of  the 
Government,  C.  W.  Mossman  and 
A.  F.  Hoffman  sworn  and  testi- 
fied. 

After  hearing  the  evidence  in 
the  case  and  being  fully  advised 
in  the  premises,  the  Court  finds 
that  said  C.  F.  Peterson  has  been 
proven  guilty  of  the  crime 
charged  in  said  complaint,  and 
the  Court  adjudged  said  defend- 
ant guilty  of  the  crime  charged 
in  said  complaint,  to  wit:  Crime 
of  having  intoxicating  liquor  in 
his  possession,  the  Court  did  then 
and  there  render  and  enter  judg- 
ment   of    conviction    as    follows: 

"The  above-named  defendant, 
C.     F.     Peterson,     having    been 
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brought  before  me,  W.  H.  Rager, 
'Commissioner  and  Ex-Ofjficio  Jus- 
tice of  the  Peace  in  a  Criminal 
Action,  for  the  crime  of  having 
intoxicating  liquor  in  his  posses- 
sion, in  violating  of  Act  of  Con- 
gress, approved  February  14, 
1917,  and  the  said  C.  F.  Peterson 
having  thereupon  pleaded  'Not 
guilty'  and  duly  tried  by  me,  and 
upon  such  trial  duly  convicted,  I 
have  adjudged  that  said  C.  F. 
Peterson  be  imprisoned  in  the 
Federal  Jail  at  Anchorage,  Alas- 
ka, for  a  period  of  One  (1)  Year 
and  that  he  pay  a  fine  of  One 
Thousand  Dollars  ($1000.00)  and 
further  that  said  C.  F.  Peterson 
be  imprisoned  in  the  Federal  Jail 
at  Anchorage,  Alaska,  until  such 
fine  be  satisfied,  said  imprison- 
ment not  to  exceed  one  (1)  day  for 
every  Two  Dollars  ($2.00)  of 
such  fine,  and  that  said  C.  F. 
Peterson  serve  one  day  for  every 
Two  Dollars  of  such  fine  of 
$1000.00  that  he  shall  fail  or  re- 
fuse to  pay  and  being  in  addition 
to  said  imprisonment  of  one  year. 
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Done  in  open  court,  this  27th 
day  of  September,  1922. 

[Seal]        W.  H.  RAaER, 
Commissioner  and  Ex-Officio  Jus- 
tice of  the  Peace." 
Sept.  30, 1922.     Notice  of  appeal. 
Sept.  30, 1922.     Undertaking    on    appeal,    sum    of 
$1500.00.     Sureties  H.  M.  Evans 
and    Matt    Raich   approved   and 
filed.     [8] 

In  the  Justice's  Court  for  the  Territory  of  Alaska, 
Third  Division,  Knik  Precinct,  at  Anchorage. 

No.  A.  1003. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

C.  F.  PETERSON, 

Defendant. 

Notice  of  Appeal. 

(Filed  Sept.  30,  1922.) 
To  the  UNITED  STATES  OF  AMERICA,  the 
Plaintiff  in  the  Above-entitled  Action,  and  to 
the  United  States  District  Attorney  for  Third 
Judicial  Division,  Territory  of  Alaska,  or  Any 
of  His  Assistants,  and  to  J.  A.  HURLEY,  As- 
sistant United  States  District  Attorney  at 
Anchorage,  Alaska,  and  to  the  Hon.  W.  H. 
RAOER,  Justice  of  the  Above-styled  Court. 
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You  and  each  of  you  will  please  take  notice,  that 
C.  F.  Peterson,  the  defendant  is  the  above-entitled 
action,  hereby  appeals  to  the  District  Court  for  the 
Territory  of  Alaska,  Third  Division,  from  the  judg- 
ment of  conviction  therein  made  and  entered  in  the 
Justice's  Court  for  the  Territory  of  Alaska,  Third 
Division,  Knik  Precinct,  at  Anchorage,  before  the 
Hon.  W.  H.  Rager,  United  States  Commissioner  and 
E'X-Officio  Justice  of  the  Peace,  on  Wednesday,  27th 
day  of  September,  A.  D.  1922,  in  favor  of  the  plain- 
tiff, United  States  of  America,  and  against  the 
above-named  defendant,  C.  F.  Peterson,  and  from 
the  whole  thereof. 

Said  judgment  of  conviction  by  the  Hon.  W.  H 
Rager  being  that  tlie  said  defendant  C.  F.  Peterson, 
be  confined  and  serve  one  year  in  the  federal  jail 
at  Anchorage,  Alaska,  and  also  to  pay  a  fine  of 
One  Thousand  Dollars  ($1000.00)  and  in  lieu  of  and 
failure  to  pay  such  fine  to  serve  one  day  for  every 
Two  Dollars  of  such  fine  until  the  same  is  satisfied 
for  the  crime  of  having  intoxicating  liquor  in  his 
possession  at  Anchorage,  Alaska,  on  the  21st  day 
of  September,  1S22,  and  being  in  violation  of  the 
Act  known  as  ' '  An  Act  to  prohibit  the  manufacture 
or  sale  of  alcoholic  liquors  in  the  Territory  [9] 
of  Alaska  and  for  other  purposes"  and  approved 
February  14th,  1917,  said  Act  being  commonly 
known  as  the  Alaska  Bone  Dry  Law,  said  defendant 
having  been  tried  by  the  Court  on  the  27th  day  of 
September,  1922,  and  found  defendant  guilty  as 
charged.  Said  judgment  hereby  appealed  from 
being  in  words  and  figures  to  wit: 
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The  above-named  defendant  C.  F.  Peterson  having 
been  brought  before  me,  W.  H.  Eager,  Commis- 
sioner and  Ex-Officio  Justice  of  the  Peace,  in  a  crim- 
inal action  for  the  crime  of  having  intoxicating 
liquor  in  his  possession  in  violation  of  the  Act  of 
Congress  approved  Feb.  14,  1917,  and  the  said  C.  F. 
Peterson  having  thereupon  pleaded  "Not  guilty" 
and  been  duly  tried  by  me  and  upon  such  trial 
duly  convicted,  I  have  adjudged  that  the  said  C.  F. 
Peterson  be  imprisoned  in  the  federal  jail  in  An- 
chorage, Alaska,  for  a  period  of  one  (1)  year  and 
that  he  pay  a  fine  of  One  Thousand  Dollars  ($1000.00) 
and  further  that  said  C.  F.  Peterson  be  imprisoned 
in  the  federal  jail  until  such  fine  be  satisfied,  said 
imprisonment  not  to  exceed  one  (1)  day  for  every 
Two  Dollars  ($2.00)  of  such  fine  and  that  said  C.  F. 
Peterson  serve  one  day  for  every  Two  Dollars 
($2.00)  of  such  fine  of  $1000.00  that  he  shall  fail  or 
refuse  to  pay  and  being  in  addition  to  said  impris- 
onment of  one  year. 

Done  in  open  court  this  27th  day  of  September, 
1922. 

[Seal]  W.  H.  EAGER, 

Commissioner  and  Ex-Officio  Justice  of  the  Peace. 

Said  judgment  being  entered  in  Criminal  Docket 
No.  4,  page  206,  in  the  above-styled  court,  and  being 
Cause  No.  1003. 

The  defendant  C.  F.  Peterson,  by  order  of  the 
Court,  having  appeared  for  sentence  on  the  27th 
day  of  September,  1922,  was  sentenced  as  above  set 
out  by  the  Hon.  W.  H.  Eager,  the  Justice  above 
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named  and  before  whom  the  trial  of  the  case  was 
had.     [10] 

This  appeal  is  taken  on  question  of  both  law  and 
fact. 

Dated  at  Anchorage,  Alaska,  this  30th  day  of 
Sept.,  1922. 

RAY  and  DAVID, 
Attorneys  for  Defendant,  Anchorage,  Alaska. 

Service  of  the  above  and  foregoing  notice  of  ap- 
peals admitted  and  accepted  by  true  copy  this  30th 
day  of  Sept.,  1922. 

SHERMAN  DUOGAN, 
U.  S.  District  Attorney,  Third  Division,  Territory  of 
Alaska. 

By  JULIEN  A.  HURLEY, 
Assistant  U.  S.  District  Attorney,  Third  Division, 
Territory  of  Alaska.     [11] 

In  the  Justice's  Court  for  the  Territory  of  Alaska, 
Third  Division,  Knik  Precinct. 

No.  A.  1003. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
C.  F.  PETERSON, 

Defendant. 

Undertaking  on  Appeal. 

Filed  Sept.  30,  1922. 

The  above-entitled  cause  having  been  tried  on  the 

27th  day  of  September,  1922,  and  the  above-named 

defendant  C.  F.  Peterson  having  been  found  guilty 
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as  charged  in  the  Justice's  Court,  Knik  Precinct, 
Third  Division,  Territory  of  Alaska,  at  Anchorage, 
before  Hon.  Wm.  H.  Eager,  Commissioner  and  Ex- 
Officio  Justice  of  the  Peace,  and  a  judgment  of  con- 
viction having  been  given  on  the  27th  day  of  Sep- 
tember, 1922,  hy  the  Hon.  Wm.  H.  Rager,  the 
Justice  of  the  above-styled  court,  whereby  the 
above-named  defendant,  C.  F.  Peterson  v^as  con- 
demned to  serve  one  (1)  year  in  the  federal  jail  at 
Anchorage,  Alaska,  and  also  to  pay  a  fine  of  One 
Thousand  Five  Hundred  Dollars  ($1,500.00)  and  in 
lieu  of  and  failure  to  pay  such  fine  serve  one  day 
for  every  two  dollars  of  such  fine  until  the  same  is 
satisfied  for  the  crime  of  having  intoxicating  liquor 
in  his  possession  on  the  21st  day  of  September, 
1922,  and  being  in  violation  of  the  Act  known  as 
"An  Act  to  prohibit  the  manufacture  or  sale  of 
alcoholic  liquors  in  the  Territory  of  Alaska,  and  for 
other  purposes,"  and  approved  February  14,  1917, 
said  Act  commonly  known  as  the  Alaska  Bone  Dry 
Law.  Said  judgment  hereby  appealed  from  being 
in  words  and  figures  to  wit : 

The  above-named  defendant  C.  F.  Peterson  being- 
brought  before  me,  W.  H.  Pager,  Commissioner  and 
Ex-Officio  Justice  of  the  Peace,  in  a  criminal  action, 
for  the  crime  of  having  intoxicating  liquor  in  his 
possession  in  violation  of  [12]  Act  of  Congress 
approved  Feb.  14,  1917,  and  the  said  C.  F.  Peter- 
son having  thereupon  plead  ''not  guilty"  and  been 
duly  tried  by  me  and  upon  such  trial  duly  con- 
victed. I  have  ordered  and  adjudged  that  said 
defendant    C.    F.   Peterson   be   imprisoned    in    the 
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federal  jail  at  Anchorage,  Alaska,  for  a  period  of 
One  (1)  year  and  that  he  pay  a  fine  of  One  Thou- 
sand Five  Hundred  dollars  ($1500.00)  and  further 
that  the  said  C.  F.  Peterson  be  imprisoned  in  the 
federal  jail  until  such  fine  be  satisfied,  said  im- 
prisonment not  to  exceed  one  (1)  day  for  every  Two 
Dollars  ($2.00)  of  such  fine  and  that  said  0.  F. 
Peterson  serve  one  day  for  every  Two  Dollars  of 
such  fine  that  he  shall  fail  or  refuse  to  pay  and 
being  in  addition  to  said  imprisonment  of  one  year. 

Done  in  open  court  this  27th  day  of  September, 
1922. 

W.  H.  RAGER, 
Commissioner  and  Ex-Off\,cio  Justice  of  the  Peace. 

Said  defendant  having  appealed  from  said  judg- 
ment rendered  in  the  Justice's  Court,  Knik  Pre- 
cinct, Third  Division,  Territory  of  Alaska,  before 
Hon.  W.  H.  Rager,  Commissioner  and  Ex-Offlcio 
Justice  of  the  Peace,  to  the  District  Court  for  the 
Territory  of  Alaska,  Third  Division,  and  said  C. 
F.  Peterson,  the  above-named  defendant  having 
been  admitted  to  bail  in  the  sum  of  Fifteen  Hundred 
Dollars  ($1500.00),— 

NOW,  THEREFORE,  I,  C.  F.  Peterson,  as 
principal,  and  H.  M.  Evans,  as  resident  of  Anchor- 
age, Alaska,  by  occupation  a  painter,  and  Matt 
Raich,  a  resident  of  Anchorage,  Alaska,  by  occupa- 
tion a  merchant,  as  sureties,  do  hereby  undertake 
that  the  above-named  defendant  C.  F.  Peterson, 
shall  in  all  respects  abide  and  perform  the  orders 
and  judgment  of  the  Appellate  Court  under  appeal, 
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or  if  he  fail  to  do  so  in  any  particular,  that  we  will 
pay  to  the  United  States  the  sum  of  Fifteen  Hun- 
dred Dollars  ($1500.00).  [13]  We  further  under- 
take that  the  appellant  w^ill  also  pay  to  the  United 
States  all  costs  and  disbursements  that  may  be 
awarded  against  him  on  appeal. 

Dated  and  sealed  at  Anchorage,  Alaska,  this  30th 
day  of  September,  1922. 

C.    F.    PETERSON,    (Seal) 

Principal. 
H.  M.  EVANS,  (Seal) 

Surety. 
MATT    RAICH,  (Seal) 

Surety. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

H.  M.  Evans  and  Matt  Raich,  as  sureties  named 
in  the  foregoing  undertaking,  being  first  duly  sworn 
each  for  himself  and  not  one  for  the  other  deposes 
and  says  that  he  signed  the  foregoing  instrument 
and  undertaking ;  that  he  is  a  resident  of  the  Terri- 
tory of  Alaska,  that  he  is  not  a  counsellor  or  attor- 
ney at  law,  marshal,  clerk  of  the  court  or  officer  of 
any  court,  that  he  is  worth  the  sum  specified  in  the 
undertaking  exclusive  of  property  exempt  from 
execution,  over  and  above  all  his  just  debts  and 
liabilities. 

H.  M.  EVANS. 

MATT   RAICH. 
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Subscribed  and  sworn  to  before  me  this  30th  day 
of  Sept.,  1922. 

[Seal]  W.  H.  EAGER, 

Commissioner  and  Ex-Ofjflcio  Justice  of  Peace,  Knik 
Precinct  at  Anchorage. 

Taken  and  acknowledged  before  me  and  approved 
this  30th  day  of  Sept.,  1922. 

[Seal]  W.  H.  EAGER, 

Commissioner  and  Ex-Ofjficio  Justice  of  the  Peace. 
[14] 

In   Commissioner's   Court,   Third   Division,   Terri- 
tory of  Alaska,  at  Anchorage. 

Before  W.  H.  Rager,  Commissioner  and  Ex-Officio 
Justice  of  the  Peace. 

No.  1003. 

UNITED  STATES  OF  AMERICA, 

Plaintiff,       ' 
vs. 
C.  F.  PETERSON, 

Defendant. 

Certificate  of  Justice. 

I  HEREBY  CERTIFY  that  the  attached,  con- 
sisting of  two  (2)  pages,  is  a  true  and  correct  tran- 
script of  my  docket,  and  contains  a  copy  of  all  the 
material  entries  in  my  docket  relating  to  said  cause 
and  appeal,  and  is  a  copy  of  my  docket  in  the  above- 
entitled  action. 

I  also  certify  that  the  annexed  and  accompanying 
papers  are  all  the  original  papers  relating  to  said 


The  United  States  of  America.  19 

cause  and  appeal  and  filed  with  me  and  being  all 
the  papers  and  pleadings  filed  in  said  cause  as  well 
as  the  notice  of  appeal  and  undertaking  on  appeal 
filed  herein: 

And  for  the  purpose  of  identification  I  FUR- 
THER CERTIFY  that  said  attached  papers  in  said 
cause  and  appeal  are  numbered  (in  ink)  from  1  to 
5,  both  inclusive. 

Dated  and  signed  at  Anchorage,  Alaska,  this  30th 
day  of  September,  A.  D.  1922. 

[Seal]  W.  H.  RAGER, 

Commissioner  and  Ex-Officio  Justice  of  the  Peace, 
Knik  Precinct,  at  Anchorage. 

[Endorsed]  :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Sept.  30,  1922. 
W.  N.  Cuddy,  Clerk.  By  Robt.  S.  Brograw,  Deputy. 
[15] 


In  the  District  Court  of  the  Territory  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON. 

Affidavit  in  Support  of  Plea  in  Bar. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

C.  F.  Peterson,  being  duly  sworn,  on  oath  deposes 
and  says:  That  he  is  the  defendant  in  the  above 
action;  that  defendant  is  charged  in  the  complaint 


2.0  C.  F.  Peterson  vs. 

on  file  in  said  cause  with  a  violation  of  the  provi- 
sions of  the  Alaska  Bone  Dry  Law,  so  called,  in  that 
the  said  defendant  is  charged  with  unlawful  posses- 
sion of  intoxicating  liquors  at  or  near  Anchorage, 
Alaska,  on  September  21st,  1922;  that  judgment 
was  rendered  in  Justice  Court  upon  said  complaint 
and  that  the  above  cause  is  on  appeal  from  said 
judgment;  that  on  said  September  27th,  1922,  at 
said  Anchorage,  Alaska,  before  W.  H.  Rager,  Com- 
missioner and  Ex-officio  Justice  of  the  Peace,  affiant 
was  held  to  answer  upon  the  charge  of  illegally 
transporting  intoxicating  liquors  on  the  21st  day 
of  September,  1922,  and  for  the  same  liquors  so 
alleged  to  be  intoxicating  as  constituting  the  offense 
of  unlawful  possession,  as  aforesaid;  that  defendant 
gave  bonds  for  his  appearance  before  the  next  grand 
jury  for  the  third  division.  Territory  of  Alaska, 
upon  said  charge  of  illegal  transportation  in  viola- 
tion of  the  provisions  of  the  National  Prohibition 
Act,  all  of  which  more  fully  appears  from  the  rec- 
ords and  files  of  the  above-entitled  court. 

C.  F.  PETERSON. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  November,  A.  D.  1922. 

[Seal]  L.  Y.  RAY, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires  March  24th,  1926. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Nov.  28th,  1922. 
W.  N.  Cuddy,  Clerk.     [16] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON, 

Defendant. 

Transcript  of  Evidence. 

BE  IT  REMEMBERED,  that  the  above-entitled 
cause  came  on  duly  and  regularly  to  be  heard  on 
Tuesday,  the  28th  day  of  November,  1922,  at  An- 
chorage, in  said  Territory  and  Division,  before  the 
Honorable  E.  E.  RITCHIE,  Judge  of  said  court, 
and  a  jury: 

The  Government  being  represented  by  Honorable 
Sherman  Duggan,  United  States  Attorney,  and 
Julien  Hurley,  Assistant  United  States  Attorney. 

The  defendant  being  represented  by  his  attorney 
and  counsel,  L.  V.  Ray,  Esq. 

A  jury  having  been  empanelled  opening  state- 
ment was  made  by  Mr.  Hurley  on  behalf  of  the 
Government;  counsel  for  defendant  waiving  state- 
ment in  his  behalf. 

Whereupon  the  following  additional  proceedings 
were  had  and  done,  to  wit :     [17] 

On  November  27,  1922,  in  open  court,  the  follow- 
ing proceedings  were  had  and  done : 

The  COURT. — I  have  given  careful  considera- 
tion to  the  defendant's  motion  for  a  change  of  venue 
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in  this  case  and  to  the  affidavits  which  have  been 
filed,  and  I  am  convinced  that  he  can  get  a  fair  trial 
here  in  Anchorage.     The  motion  is  denied. 

Mr.  RAY. — Defendant  excepts  to  the  action  of  the 
Court  in  denying  his  motion  for  change  of  venue 
and  continuance  as  a  gross  abuse  of  discretion. 
Exception  allowed. 

On  November  28,  1922,  in  open  court,  the  follow- 
ing proceedings  were  had  and  done: 

Mr.  RAY. — Defendant  Peterson  pleads  in  bar  to 
the  complaint  on  which  he  is  now  placed  on  trial 
the  records  and  files  of  this  court  showing  that  for 
the  same  offense,  concerning  the  same  amount  of 
intoxicating  liquor,  alleged  to  have  been  committed 
at  the  same  time,  he  is  now  bound  over  to  the  grand 
jury  for  violation  of  the  Volstead  Act  on  a  felony 
charge;  that  the  offense  for  which  he  is  now  about 
to  be  tried  is  a  misdemeanor  and  it  being  the  same 
overt  act  the  felony  charge  merges  the  misdemeanor. 
The  affidavit  of  the  defendant  Peterson  in  support 
of  this  plea  reads  as  follows: 

"In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON. 
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United  States  of  America, 

Territory  of  Alaska, — ss. 

AFFIDAVIT  IN  iS'UPPORT  OF  PLEA  IN  BAR. 

C.  F.  Peterson,  being  duly  sworn,  on  oath  deposes 
and  says:  That  he  is  the  defendant  in  the  above 
action;  [18]  that  defendant  is  charged  in  the 
complaint  of  file  in  said  cause  with  a  violation  of 
the  provisions  of  the  Alaska  Bone  Dry  Law,  so 
called,  in  that  the  said  defendant  is  charged  with 
unlawful  possession  of  intoxicating  liquor  at  or 
near  Anchorage,  Alaska  on  September  21,  1922; 
that  judgment  was  rendered  in  Justice  Court  upon 
said  complaint  and  that  the  above  cause  is  on  ap- 
peal from  said  judgment;  that  on  said  September 
27th,  1922,  at  said  Anchorage,  Alaska,  before  W.  H. 
Eager,  U.  S.  Commissioner  and  Ex-offlcio  Justice 
of  the  Peace,  affiant  was  held  to  answer  upon  the 
charge  of  illegally  transporting  intoxicating  liquors 
on  the  21st  day  of  September,  1922,  and  for  the 
same  liquors  so  alleged  to  be  intoxicating  as  con- 
stituting the  offense  of  unlawful  possession,  as 
aforesaid;  that  defendant  gave  bonds  for  his  ap- 
pearance before  the  next  grand  jury  for  the  Third 
Division,  Territory  of  Alaska,  upon  said  charge  of 
illegal  transportation  in  violation  of  the  provisions 
of  the  National  Prohibition  Act,  all  of  which  more 
fully  appears  from  the  records  and  files  of  the 
above-entitled  court. 

(Signed)     C.  F.  PETERSON. 
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Subscribed  and  sworn  to  before  me  this  28tli  day 
of  November,  A.  D.  1922. 

[Seal]  (Signed)     L.  V.  RAY, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires  March  24,  1926. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  November  28,  1922.  (Signed) 
W.  N.  Cuddy,  Clerk." 

The  COURT.— The  plea  is  denied.  The  defend- 
ant has  not  yet  been  tried  on  the  felony  charged 
and  I  don't  see  how  the  fact  of  his  being  bound 
over  can  affect  this  charge  now.  Exception  allowed 
defendant. 

Testimony  of  Frank  Hoffman,  for  the  Grovemment. 

FRANK  HOFFMAN,  a  witness  called  on  behalf 
of  the  Government,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination. 
(By  Mr.  HURLEY.) 

Q.  What  is  your  name?        A.  Frank  Hoffman. 

Q.  What  official  position  do  you  hold? 

A.  Deputy  U.  S.  Marshal,  Third  Division. 

Q.  Where  are  you  located?        A.  Matanuska. 

Mr.  RAY. — Defendant  objects  to  the  introduc- 
tion of  any  testimony  of  the  witness,  after  being 
sworn  and  now  on  the  stand,  on  ground  that  this 
Court  is  without  jurisdiction  to  try  the  case  on  the 
complaint  on  file  here;  first,  on  the  ground  [19] 
that  it  is  in  violation  of  the  rights  of  the  defendant 
as  guaranteed  to  him  under  the  fifth  amendment  to 
the   Constitution   of  the   United   States   providing 
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(Testimony  of  Frank  Hoffman.) 
that  no  prosecution  for  a  felony  may  be  had  except 
on  the  presentment  of  a  grand  jury;  and,  second, 
the  complaint  on  which  this  charge  is  based  is 
signed  ''C.  W.  Mossman,"  not  "C.  W.  Mossman, 
deputy  marshal,"  and  is,  therefore,  invalid. 

In  view  of  the  provisions  of  sec.  1891,  R.  S.,  that 
"The  Constitution  and  all  laws  of  the  United 
States  which  are  not  locally  inapplicable  shall  have 
the  same  force  and  effect  within  all  the  organized 
Territories,  and  in  every  Territory  hereafter  or- 
ganized as  elsewhere  within  the  United  States"  it 
is  our  contention  that  the  Alaska  Bone  Dry  Law 
being  a  statute  of  the  United  States,  and  the  term 
of  imprisonment  on  a  conviction  under  it  may  be 
more  than  one  year,  that  a  case  can  only  be  tried 
after  presentment  and  indictment  by  a  grand 
juy.  I  also  desire  to  renew  again  the  plea  in  abate- 
ment which  I  filed  this  morning;  that  the  records 
and  files  of  this  Court  show  that  for  this  same  of- 
fense, with  reference  to  the  same  intoxicating  liquor, 
this  man  is  now  being  held  to  answer  before  the 
grand  jury,  and  that  the  doctrine  of  merger  should 
apply.  I  would  just  like  to  read  from  volume  16, 
C.  J.,  section  10:  "The  merger  of  one  offense  in 
another  occurs  when  the  same  criminal  act  consti- 
tutes both  a  felony  and  a  misdemeanor.  In  such  a 
case,  at  common  law,  the  misdemeanor  is  merged 
in  the  felony,  and  the  latter  only  is  punishable. 
This  doctrine  applies  only  where  the  same  criminal 
act  constitutes  both  offenses,  and  where  there  is 
identity  of  time,  place,  and  circumstances.     More- 
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(Testimony  of  Frank  Hoffman.) 
over  the  offenses  must  be  of  different  grades,  and 
the  rule  does  not  apply  where  both   offenses   are 
felonious  or  misdemeanors."     [20] 

The  COURT.— At  this  time  I  will  deny  the  mo- 
tion. While  I  think  there  is  something  in  one  point 
which  Mr.  Ray  has  raised  I  do  not  think  it  should  be 
decided  hastily  and  if  I  should  be  wrong  in  denying 
the  motion  at  this  time  the  same  point  can  be  raised 
on  motion  in  arrest  of  judgment.  As  to  the  ob- 
jection to  the  complaint,  I  think  the  description  in 
the  body  of  the  complaint  of  C.  W.  Mossman,  as  a 
deputy  United  States  marshal  is  sufficient.  De- 
fendant, allowed  an  exception. 

Mr.  HURLEY.— Were  you  deputy  United  States 
marshal  for  the  Territory  of  Alaska,  Third  Division, 
on  September  21,  1922  ?        A.  I  was. 

Q.  How  long  have  you  been  deputy  U.  S.  mar- 
shal ?        A.  Eight  or  nine  years. 

Q.  Where  were  you  on  the  21  day  of  September, 
this  year  ?        A.  Here  in  Anchorage. 

Q.  Where  were  you  along  about  half -past  six  or 
seven  on  the  morning  of  the  21  day  of  September? 

A.  On  Fourth  Avenue,  Anchorage. 

Q.  Where  did  you  go  from  there? 

A.  I  went  down  to  the  dock. 

Q.  What  did  you  do  down  there? 

A.  Why,  we  saw  a  boat  coming  on  this  side  above 
the  dock  near  a  point  about  a  mile  up  when  we  first 
saw  it. 

Q.  Could  you  see  there  was  anyone  in  it? 

A.  There  was. 
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(Testimony  of  Frank  Hoffman.) 

Qi.  Did  it  land  at  the  dock  ? 

A.  It  landed  at  this  end  of  the  dock. 

Q.  How  far  were  you  from  the  dock  when  it 
landed  ?        A.  Quite  a  distance.     [21] 

Q.  Could  you  identify  any  person  in  the  boat  at 
that  time?        A.  No,  sir. 

Q.  What,  if  anything,  did  the  person  in  the  boat 
do  after  it  landed? 

A.  Went  into  the  dock  office  and  after  a  while 
came  out  and  he  swung  out  into  the  stream  again 
and  went  on. 

Q.  Where  did  he  go? 

A.  He  went  down  the  bay  three  or  four  miles  and 
landed  down  there. 

Q.  Did  you  see  the  boat  land  ?        A.I  did. 

Q.  Who  was  with  you? 

A.  Mr.  Mossman,  Mr.  Watson  and  myself. 

Q.  What  did  you  do  when  you  saw  the  boat  land  ? 

A.  We  went  down  there. 

Q.  What  did  you  do? 

A.  We  went  and  watched  the  boat  land.  Then 
after  the  boat  landed  this  party,  whoever  it  was,  we 
saw  him  make  two  or  three  trips  to  the  shore,  and 
we  knew  he  couldn't  get  away  so  we  went  down 
there  and  found  Chauncey  Peterson  and  the  boat;* 
Chauncey  was  down  there  on  the  bank  asleep. 

Mr.  RAY. — Had  you  a  search-warrant  when  you 
went  down  there? 

The  WITNESS.— We  did  not. 

Mr.  RAY. — The  defendant  objects  to  the  intro- 
duction of  any  further  testimony  of  the  witness  as 
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(Testimony  of  Frank  Hoffman.) 
to  the  defendant  or  the  boat  on  the  ground  that 
such  evidence  attempted  to  be  offered  is  in  plain 
violation  of  the  constitutional  rights  of  the  defend- 
ant guaranteed  him  under  the  fourth  and  fifth 
amendments  to  the  Constitution  of  the  United 
States. 

The   COURT. — Objection    overruled.     Exception 
allowed.     [22] 

Mr.  HURLEY. — Where  was  the  boat  when  you 
got  down  there? 

A.  It  was  lying  on  the  beach,  high  and  dry. 

Q.  How  far  were  you  from  it  before  you  first 
could  see  it  after  starting  down  the  beach  ? 

A.  There  was  part  of  the  time  we  couldn't  see  it. 
Just  about  a  mile  we  had  to  go  through  the  woods. 

Q.  The  rest  of  the  time  you  could  see  ?        A.  Yes. 

Q.  Did  you  go  up  to  the  boat? 

A.  Yes,  after  we  found  Mr.  Peterson  there. 

Q.  You  saw  him  first  before  going  down  to  the 
boat?        A.  Yes,  sir. 

Q.  What  was  he  doing  when  you  first  saw  him  ? 

A.  He  was  asleep. 

Q.  And  was  Mr.  Mossman  and  Mr.  Watson  with 
you  when  you  first  saw  Mr.  Peterson  there? 

A.  Yes,  sir. 

Q.  Did  you  and  Mr.  Mossman  and  Mr.  Watson 
all  go  to  the  boat  together? 

A.  No,  Mr.  Watson  stayed  there  on  the  hill,  on 
the  bank. 

Q.  What  did  you  see  in  the  boat? 

A.  Its   an   open  boat — a   dory — and   there    were 
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some  kegs.     They  were  not  all  covered;  some  were 

not  covered.     We  found  ten  ten-gallon  kegs  of  white 

mule. 

Q.  Was  there  anything  in  the  boat  outside  the 
whiskey  ? 

A.  Oh,  odds  and  ends,  you  see,  and  on  the  beach 
there  he  was  cooking.  There  was  a  shotgun  and 
he  had  an  Evinrude  engine  on  the  boat. 

Q.  Have  you  ever  examined  any  of  the  whisky 
you  found  in  the  boat  *? 

A.  We  did  at  that  time.     [23] 

Q.  What  did  you  do  with  it? 

A.  We  brought  it  into  town.  We  waited  around 
till  the  tide  got  right  and  then  Watson,  Peterson 
and  myself  got  the  boat  off  and  we  came  into  town 
in  it. 

Q.  Have  you  that  liquor  here?        A.  Yes,  sir. 

Q.  Will  you  produce  it  ?        A.  Yes,  sir. 

Q.  I  call  your  attention  to  these  kegs  that  have 
just  been  brought  into  court  and  ask  you  what  they 
are? 

A.  Nine  of  them  are  white  mule  and  the  other  is 
empty — it  broke. 

Q.  Was  the  empty  one  full  when  you  started  with 
it  from  the  boat?        A.  It  was. 

Q.  And  when  was  it  emptied? 

A.  While  we  were  loading  it  on  the  truck  it  rolled 
off  and  spilled  all  over  the  sidewalk. 

Q.  And  are  those  the  kegs  and  contents  you  got 
on  the  boat?        A.  Yes. 

Q.  Now  what  do  they  contain? 
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A.  White  mule. 

Q.  Is  that  an  intoxicating  liquor?        A.  It  is. 

Mr.  HURLEY. — We  offer  in  evidence  the  nine  or 
ten  kegs  with  their  contents. 

Mr.  RAY. — The  defendant  makes  the  same  ob- 
jection. 

The  COURT.— They  will  be  admitted. 

Ten  kegs  and  contents  admitted  in  evidence  and 
marked  Plaintiff's  Exhibits  "A"  to  "J,"  inclusive. 

Mr.  HURLEY.— If  the  Court  please,  at  this  time 
I  would  like  to  pour  out  some  of  the  contents  and  let 
the  jurors  examine  it. 

Mr.  RAY. — The  defendant  objects  to  the  liquid 
being  passed  around  to  the  jurors;  it  makes  them 
witnesses. 

The  COURT. — Objection  overruled.  Exception 
allowed.     [24] 

Q.  I  believe  you  stated  that  Mr.  Watson  stayed 
with  Mr.  Peterson  and  you  and  Mr.  Mossman  went 
to  the  boat?        A.  Yes,  sir. 

Q.  And  how  far  were  Mr.  Peterson  and  Mr.  Wat- 
son from  the  boat  when  you  went  with  Mr.  Mossman 
down  to  the  boat? 

A.  About  sixty  feet,  more  or  less.  From  the 
boat  do  you  mean? 

Q.  Yes. 

A.  Not  more  than  sixty  feet,  a  short  distance. 

Q.  When  you  and  Mr.  Mossman  came  back  to 
where  Mr.  Peterson  and  Mr.  Watson  were  had  you 
any  conversation  there  with  Peterson  at  that  time? 

A.  Yes. 
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Q.  What  was  said  by  Mr.  Peterson  and  you  at 
that  time  ? 

Mr.  RAY. — We  object  to  any  conversation  had 
by  the  defendant  and  officers  at  that  time. 

The  COURT. — You  may  find  out  whether  he  was 
under  arrest  at  the  time  or  whether  he  made  a  volun- 
tary statement. 

Mr.  RAY. — Was  Peterson  under  arrest  at  the 
time  of  your  conversation  with  him? 

The  WITNESS.— Yes,  I  think  so. 

Q.  Did  you  tell  him  that  you  would  testify  as  to 
anything  he  might  say?        A.  I  did  not. 

Q.  Did  you  advise  him  that  \yhatever  he  said 
would  be  used  against  him  on  the  trial  of  the  case  ? 

A.  It  was  a  general  conversation. 

Q.  At  no  time  did  you  yourself  tell  him  that  any- 
thing you  say  might  be  used  against  you  at  the  trial 
of  the  case? 

A.  No,  sir;  nothing  like  that  was  said. 

Mr.  RAY. — We  object  to  the  conversation.     [25] 

The  COURT. — Did  you  offer  him  any  inducement 
of  any  kind  or  try  to  persuade  him  to  talk. 

A.  His  conversation  was  voluntary. 

The  COURT.— The  objection  is  overruled.  Ex- 
ception allowed. 

A.  He  just  told  us  he  had  been  out  in  the  boat  all 
night  fighting  this  Evinrude  engine  and  was  all  in. 

Q.  Did  this  boat  have  an  Evinrude  engine  ? 

A.  Yes,  sir. 

Mr.  HURLEY.— That  is  all. 

Mr.  RAY. — We  ask  that  the  witness  Hoffman's 
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testimony  be  stricken  on  the  ground  that  the  same 
was  obtained,  first  in  violation  of  the  constitutional 
rights  of  the  defendant  as  guaranteed  in  the  fourth 
and  fifth  amendments  and,  further,  that  some  state- 
ment was  obtained  from  the  defendant  by  the  officers 
without  his  first  being  warned  or  advised  as  to  his 
rights. 

The  COURT. — The  motion  is  denied.    Exception 
allowed. 

Cross-examination. 
(By  Mr.  RAY.) 

Q.  You  say  the  bank  was  about  fifty  or  sixty  feet 
high  1        A.  More  or  less,  it  was  quite  steep. 

Q.  There  is  quite  a  run  out  to  the  tide  there? 

A.  Some  distance. 

Q.  Ten   or   twenty   feet? 

A.  Oh,  more  than  that. 

Qi.  A  thousand  feet? 

A.  No,  about  halfway  across  the  street,  I  should 
judge. 

Q.  And  Peterson  was  up  on  the  bank? 

A.  Yes,  sir. 

Q.  Was  anyone  else  there?        A.  No,  sir. 

Q;.  Look  for  anyone  else  there?        A.  No,  sir. 

Mr.  RAY.— That  is  all. 

Witness  excused.     [26] 
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C.  W.  MOSSMAN,  a  witness  called  and  sworn  in 
behalf  of  the  Government,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  HURLEY.) 

Q.  What,  if  any,  position  do  you  hold  in  Anchor- 
age, Alaska?        A.  Deputy  United  States  marshal. 

Q.  Third  Division?        A.  Yes,  sir. 

Q.  How  long  have  you  been  deputy  U.  S.  marshal  ? 

A.  Nine  years. 

Q,.  Were  you  such  on  September  21,  1922? 

A.  I  was. 

Q.  Are  you  the  same  C.  W.  Mossman  that  signed 
the  complaint  that  is  filed  in  this  case  ?        A.  I  am. 

Q.  Where  were  you  on  the  morning  of  the  21 
day  of  September  this  year? 

A.  Well,  early  in  the  morning  I  was  on  the  water- 
front in  the  vicinity  of  Anchorage. 

Q.  What  were  you  doing  at  that  time? 

A.  We  were  out  in  the  way  of  our  business. 

Q.  Who  was  wdth  you? 

A.  Mr.  Hoffman  and  Mr.  Watson. 

Q.  What  did  you  do  after  going  to  the  water- 
front? 

A.  For  some  time  we  observed  the  motions  and 
activity  of  a  rowboat  that  we  saw  in  the  bay  at 
a  distance. 

Q.  Where  did  the  boat  go? 

A.  We  watched  it  for  some  time  and  it  landed 
alongside  the  dock,  the  ocean  dock,  being  where  the 
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steamers  land,  and  went  up  a  bank  to  the  approach 

to  the  dock  there  and  went  into  the  dock  office. 

Q.  Who  went  into  the  dock  office? 

A.  The  occupant  of  the  boat  that  we  had  been 
watching.     [27] 

Q.  Then  what  did  he  do? 

A.  He  stayed  a  few  minutes  and  then  came  out 
and  ran  toward  us  and  down  to  a  point  opposite 
the  boat,  and  then  to  the  boat. 

Q.  How  far  were  you  from  the  dock  when  you 
saw  the  boat  land  ? 

A.  We  were  close  to  the  dock,  this  end  of  the 
dock.  The  distance  to  me  would  be  close  to  a  quar- 
ter of  a  mile. 

Q.  Now  what  happened? 

A.  He  turned  the  boat  loose  and  went  out  into 
the  stream.  The  tide  was  going  out.  He  rowed  the 
boat  across  the  cannery  dock  and  mouth  of  Ship 
Creek  and  continued  along  the  waterfront;  went 
along  the  mouth  of  Chester  Creek  and  continued 
close  to  the  shore  a  distance  by  air  line  of  pos- 
sibly a  mile  and  a  half  or  two  miles  from  Chester 
Creek. 

Q.  Then  what  did  the  occupant  do? 

A.  He  carried  something  ashore.  We  were  ob- 
serving him  by  eyesight  and  a  pair  of  glasses.  He 
carried  something  ashore  which  we  could  not  iden- 
tify. We  could  see  the  smoke  of  a  fire  and  then  it 
was  necessary  for  us  to  go  around  the  beach  and  to 
a  point  opposite  the  boat,  it  being  then  high  and 
dry. 
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Q.  Go  ahead  then  and  state  what  you  did. 

A.  We  proceeded  along  the  bank  to  a  point  more 
or  less  directly  opposite  the  boat  and  we  found  the 
defendant  Peterson  there  with  his  bedding  asleep. 
We  uncovered  his  face  so  we  could  recognize  him. 

Q.  Who  was  with  you  then? 

A.  Mr.  Hoffrnan  and  Mr.  Watson. 

Q.  What  did  you  do  % 

A.  We  saw  who  it  was  and  Hoffman  and  I  pro- 
ceeded down  the  bank.     [28] 

Mr.  RAY. — Had  you  a  search-warrant  when  you 
went  down  there  1 

The  WITNESiS.— No,  sir. 

Q.  You  watched  the  activities  of  this  person  for 
two  or  three  hours? 

A.  We  were  not  in  sight  of  him  all  that  time. 

Q.  Well,  as  you  have  described  in  your  testi- 
mony?       A.  Yes,  sir. 

Mr.  RAY. — We  object  to  any  further  testimony 
from  the  witness  on  the  stand. 

The  'COURT. — Objection  overruled.  Exception 
allowed. 

Mr.  HURLEY.— Up  until  the  time  that  you  went 
down  and  found  Mr.  Peterson  asleep  on  the  bank 
did  you  see  or  know  there  was  any  liquor  in  the 
hoat?        A.  No,  sir. 

Q.  You  didn't  know  anything  about  it  at  that 
time?        A.  No,  sir. 

Q.  Now,  you  have  stated  that  Mr.  Watson  stayed 
with  Mr.  Peterson,  and  you  and  Mr.  Hoffman  pro- 
ceeded down  the  bank  to  the  boat?        A.  Yes,  sir. 
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Q.  Was  there  a  fire  there  ?        A.  No,  sir. 

Q.  Was  there  a  fire  on  the  bank  any  place? 

A.  No,  sir,  the  fire  had  burned  out. 

Q.  About  how  far  was  it  that  Peterson  was,  that 
you  saw  the  evidence  of  the  fire  you  had  observed 
before,  to  where  the  boat  was  ? 

A.  It  is  rather  hard  to  gauge  distances,  but  it  is 
probably  a  matter  of  thirty  yards,  possibly  twenty- 
five  yards.  On  a  straight  line  I  could  gauge  the 
distance  more  accurately.     [29] 

Q.  Now  state  what  you  did  after  you  and  Mr. 
Hoifman  went  down  to  the  boat? 

A.  We  went  down  this  hill  and  to  the  boat — 
headed  for  the  beach  and  went  out  to  the  boat — and 
found  ten  ten-gallon  kegs  of  whiskey  and  some 
ducks,  maybe  six  or  eight. 

Q.  I  wish  you  would  observe  these  kegs  and  I 
will  ask  you  if  you  know  what  they  are  and  what 
they  contain?        A.  I  do. 

Q.  What?        A.  Whiskey. 

Q.  How  many  gallons  are  there  there? 

A.  Ninety  gallons  there. 

Q.  I  call  your  attention  to  the  empty  barrel;  can 
you  explain  how^  that  happened  to  be  empty? 

A.  After  the  boys  came  back  with  the  boat  I  had 
a  truck  go  to  Ship  Creek  and  they  loaded  the  liquor 
and  took  it  to  my  office,  and  I  carelessly  let  it  fall 
down  and  it  broke. 

Q.  Have  you  examined  the  contents  of  these  bar- 
rels?       A.  I  have,  yes,  sir. 

Q.  Do  you  know  what  they  contain? 
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A.  Yes,  sir. 

Q.  What?        A.  Whiskey. 

Q.  Is  the  contents  of  these  barrels  intoxicating 
liquor?        A.  Yes,  sir,  it  is. 

Qu  Are  these  barrels  and  the  contents  the  same  as 
you  took  from  Mr.  Peterson  that  morning? 

Mr.  RAY.— We  object. 

The  COURT. — Objection  overruled.  Exception 
allowed. 

A.  They  are.     [30] 

Q.  And  you  say  that  you  know  of  your  own 
knowledge  that  the  contents  of  these  barrels  are 
intoxicating  liquors?        A.  They  are. 

Mr.  RAY. — We  move  that  the  testimony  of  the 
witness  Mossman  be  stricken  and  that  the  jury  be 
instructed  to  disregard  any  testimony  with  refer- 
ence to  the  defendant  Peterson  and  any  boat  or  the 
contents  taken  without  a  search-warrant  first  served 
in  violation  of  the  fourth  and  fifth  amendment  to 
the  'Constitution  of  the  United  States. 

The  COURT. — The  motion  is  denied.  Defendant 
allowed  an  exception. 

Mr.  RAY. — We  have  no  cross-examination. 

Witness  excused.     [31] 
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ment. 

CHARiLElS  A.  WAT80N,  a  witness  called  and 
sworn  in  behalf  of  the  Government,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  HURLEY.) 

Q.  What  official  position  do  you  hold  in  the 
Third  Division,  Territory  of  Alaska? 

A.  Deputy  U.  S-.  marshal. 

Q.  Were  you  a  deputy  United  States  marshal  on 
the  21  day  of  September,  1922?        A.  I  was. 

Q.  Where  were  you  on  the  morning  of  the  21  day 
of  September? 

A.  I  was  here  in  Anchorage. 

Q.  Where  were  you  along  about  seven  o'clock 
that  morning? 

A.  Well,  between  six  and  seven  we  went  down  to 
the  waterfront. 

Q,.  What  did  you  observe  there? 

A.  We  observed  a  boat  coming  into  the  ocean 
dock. 

Q.  Was  there  anybody  in  the  boat? 

A.  We  saw  a  man  in  the  boat. 

Q.  Just  state  what  the  man  in  the  boat  did  at 
that  time? 

A.  We  saw  the  boat  land  at  this  side  of  the  dock. 
He  got  out  of  the  boat  and  went  to  the  dock.  He 
came  hurrying  back  and  hurried  away. 

Q.  Did  you  recognize  who  was  in  the  boat  at  that 
time?        A.  No,  sir. 
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Q.  What  did  the  occupant  of  the  iboat  do  then? 

A.  After  getting  back  in  the  boat  he  came  down 
stream,  on  across  the  creek  and  kept  going  down 
until  a  few  miles  below  Chester  Creek,  and  pulled  in 
there  and  stopped. 

Q.  Did  you  see  a  man  there  ?        A.  Yes,  sir. 

Q.  8ee  him  get  out?        A.  Yes,  sir.     [32] 

Q.  Did  you  observe  anything  else  ? 

A.  We  saw  him  make  a  trip  or  two  to  the  bank 
and  back. 

Q.  Did  you  recognize  an3^thing  or  body  in  the 
boat?        A.  No,  sir. 

Q.  Did  you  know  what  was  in  the  boat? 

A.  No,  sir. 

Q.  Just  state  what  you  and  Mr.  Hoffman  and  Mr. 
Mossman  did? 

A.  We  could  see  that  a  fire  had  been  built;  here 
was  the  smoke.  The  iboat  was  on  the  beach.  We 
had  to  go  around  a  bit  and  we  went  down  to  where 
the  boat  was  and  there  we  found  Chauncey  asleep 
on  the  bank. 

Q.  What  did  you  do? 

A.  Mr.  Hoffman  pulled  a  blanket  off  him  to  see 
who  he  was,  and  Mr.  Hoffman  and  Mr.  Mossman 
went  down  to  the  boat.  I  stayed  on  the  bank  with 
Peterson.  .^^M^ 

Q.  Had  you  been  down  at  that  time  to  see  what 
was  in  the  boat  ?        A.  No,  sir. 

Q.  At  that  time,  and  before  you  went  down  to  the 
boat — ^before  Mr.  Hoffman  and  Mr.  Mossman  re- 
tumed-^did  Mr.  Peterson,  the  defendant,  make  any 
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voluntary  statements  to  you  in  regard  to  the  boat 

of  any  kind  ? 

Mr.  RAY. — Just  a  minute,  had  you  a  warrant  ? 

A.  No,  sir. 

Q.  Had  you  placed  him  under  arrest? 

A.  No,  sir. 

Q.  Was  he  under  arrest  while  you  were  talking 
to  him? 

A.  I  don't  know  that  I  told  him  he  was. 

Q.  You  in  no  manner  advised  him  or  warned 
him  that  any  conversation  would  be  used  against 
him?        A.  I  did  not. 

Mr.  RAY. — We  object  to  any  conversation. 

The  COURT. — Objection  overruled.  Exception 
allowed.     [33] 

Q.  What  statements,  if  any,  did  Mr.  Peterson 
make  to  you  at  that  time? 

A.  Well,  he  was  about  all  in  he  said;  he  had  been 
out  all  night  shooting  ducks  and  had  no  sleep  for 
two  days.     He  was  all  in;  played  out. 

Q.  Did  he  say  anything  about  what  was  in  the 
boat? 

A.  I  believe  he  said  that  he  had  thirty-five  or 
forty  ducks.  I  don't  remember  whether  he  said 
anything  about  the  booze.  I  don't  remember  just 
what  it  was.  Yes,  I  remember;  I  said,  "Have  you 
anything  in  the  boat"  and  he  said,  "A  hundred 
gallons. ' ' 

Q.  Did  you  go  down  to  the  boat  before  Mr.  Moss- 
man  and  Mr.  Hoffman  returned  ? 
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A.  No,  sir;  after  they  returned  I  went  down. 
We  had  lunch  and  built  a  fire. 

Q.  Then  what  did  you  do"? 

A.  We  waited  there  until  the  tide  got  right,  got 
in  the  boat  and  came  back. 

Q.  Who  came  back? 

A.  All  of  us,  Mr.  Hoffman,  Mr.  Peterson  and 
myself. 

Q.  I  wish  you  would  examine  these  exhibits  and 
state  what  they  are,  if  you  know. 

A.  White  mule,  whiskey. 

Q.  Where  did  these  barrels  come  from? 

A.  They  came  from  the  boat  we  brought  in. 

Q.  When  was  the  first  time  you  saw  the  barrels? 

A.  After  we  had  lunch  I  went  back  down  to  the 
boat.  I  saw  the  ducks  there  and  built  a  fire  and 
had  lunch  there. 

Q.  Have  you  examined  the  contents  of  these  bar- 
rels?       A.  Yes,  sir,  part  of  them.     [34] 

Q.  Do  you  know  what  they  contain? 

A.  Whiskey,  commonly  called  white  mule. 

Q.  Is  that  an  intoxicating  liquor?        A.  Yes,  sir. 

Mr.  HURLEY.— That  is  all. 

Cross-examination. 
(By  Mr.  RAY.) 

Q.  You  say  there  were  thirty-five  or  forty  ducks 
in  the  boat? 

A.  That  was  what  he  said,  I  didn't  count  them. 

Q.  Did  you  hear  Mr.  Hoffman  say  there  were  five 
or  six  ducks  in  the  boat? 
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A.  I  didn't  hear  Mr.  Hoffman  say  anything. 

Q.  You  don't  recall  the  conversation  you  had  with 
Chauncey  down  there  ?        A.  No,  he  was  tired. 

Q.  When  was  the  last  time  you  talked  with  any 
officer  connected  with  the  district  attorney's  office 
about  what  Chauncey  said  to  you? 

A.  I  don't  remember  I  said  anything;  not  since 
he  was  arrested. 

Q.  It  has  not  been  recently?        A.  No,  sir. 

Q.  You  said  nothing  to  Peterson  to  the  effect  that 
he  was  under  arrest  and  that  3^ou  would  be  obliged 
to  use  any  statement  he  might  make  against  him  ? 

A.  No,  sir. 

Q.  And,  of  course,  you  didn't  talk  with  him  for 
the  purpose  of  testifying?        A.  No,  I  didn't. 

Q.  You  are  just  testifying  as  to  your  recollection 
of  what  occurred  down  there?        A.  Yes,  sir. 

Mr.  RAY.— That  is  all. 

Witness  excused. 

Government  rests.     [35] 

Mr.  EAY. — The  defendant  moves  to  direct  a  ver- 
dict on  the  grounds, 

1.  That  there  is  no  testimony  in  this  case  to 
prove  ownership  or  possession  by  the  defendant 
Peterson  of  the  liquor  introduced  in  evidence. 

2.  That  there  is  no  testimony  of  ownership  of 
the  boat  in  Peterson. 

3.  That  there  is  no  testimony  in  the  case  tending 
to  connect  the  defendant  with  the  commission  of 
this  offense,  and  for  the  further  reason  that  the 
testimony  sought  to  be  introduced  has  its  basis  in  an 
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illegal  search  and  seizure  in  contravention  to  the 
Constitution  of  the  United  iStates. 

The  COURT. — The  motion  is  denied.  Defendant 
allowed  an  exception. 

Mr.  RAY. — The  defendant  has  no  testimony  to 
offer. 

WHEREUPON,  after  argument  by  Sherman 
Duggan,  Esq.,  in  behalf  of  the  Government — counsel 
for  defendant  waiving  argument — the  Court  in- 
structed the  jury.     [36] 

In  the  District  Court  for  the  Territory  of  Alaska^ 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERSON. 

Instructions  of  Court  to  Jury. 

Gentlemen  of  the  Jury: 

The  defendant  in  this  case  is  charged  with  viola- 
tion of  the  Alaska  Bone  Dry  Act;  by  having  in  his 
possession  intoxicating  liquor  within  the  jurisdic- 
tion of  this  court  on  September  21,  1922. 

In  order  to  find  the  defendant  guilty  it  is  neces- 
sary that  you  find  every  material  element  of  the 
complaint  proven.  You  must  find  that  he  had  the 
liquid  charged  to  be  white  mule  in  his  possession 
and  you  must  also  find  that  it  was  intoxicating: 
liquor. 
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It  is  not  necessary  to  find  that  the  offense  was 
committed,  if  it  was  committed,  at  the  precise  time 
stated  in  the  complaint;  it  is  only  necessary  to  find 
that  it  was  committed  within  two  j^ears  next  preced- 
ing the  filing  of  the  complaint. 

You  are  instructed  that  the  complaint  in  this 
case  is  a  mere  accusation  or  charge  against  the  de- 
fendant and  is  not  of  itself  any  evidence  of  the  de- 
fendant's guilt,  and  no  juror  should  permit  himself 
to  be  influenced  against  the  defendant  because  the 
complaint  has  been  filed  against  him. 

In  this  case,  as  in  all  criminal  cases,  the  judge 
and  jury  have  separate  functions  to  perform.  It 
is  your  duty  to  [37]  hear  all  the  evidence,  all  of 
which  is  addressed  to  you,  and  thereupon  to  decide 
and  determine  the  questions  of  fact  arising  from 
the  evidence.  It  is  the  duty  of  the  judge  to  decide 
the  questions  of  the  law  involved  in  the  trial  of  the 
case,  and  the  law  makes  it  your  duty  to  accept  as 
law  what  is  laid  down  as  such  by  the  Court  in  these 
instructions.  But  your  power  of  judging  the  effect 
of  the  evidence  is  not  ai'bitrary,  but  is  to  be  exer- 
cised with  legal  discretion  and  in  subordination  to 
the  rules  of  evidence. 

The  jury  are  instructed  that  the  law  presumes 
every  defendant  in  a  criminal  trial  to  be  innocent 
until  his  guilt  is  proven  to  the  satisfaction  of  the 
jury  beyond  all  reasonable  doubt.  The  burden  of 
proving  beyond  all  reasonable  doubt  every  material 
allegation  necessary  to  establish  the  defendant's 
guilt  rests  upon  the  prosecution  throughout  the 
trial,  and  the  burden  of  proof  never  shifts  to  the 
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defendant.  His  presumption  of  innocence  is  a 
right  guaranteed  to  him  by  law  and  must  be  given 
full  force  and  effect  by  you  until  you  become  satis- 
fied from  a  consideration  of  all  the  evidence  in  the 
case  of  his  guilt  beyond  all  reasonable  doubt. 

A  reasonable  doubt  is  such  a  doubt  as  may  fairly 
and  naturally  arise  in  your  minds  after  fully  and 
fairly  considering  all  the  evidence  in  the  case.  It 
is  that  state  of  the  case  which  leaves  the  minds  of 
the  jurors,  after  comparison  and  consideration  of 
all  the  evidence  in  such  condition  that  they  cannot 
say  they  feel  an  abiding  conviction  to  a  moral  cer- 
tainty of  the  guilt  of  the  defendant.  A  moral  cer- 
tainty is  not  an  absolute  certainty,  but  such  a  cer- 
tainty as  excludes  every  reasonable  hypothesis 
creating  a  doubt.     [38] 

It  is  your  duty  to  give  to  the  testimony  of  each 
and  all  the  witnesses  such  credit  as  you  consider 
their  testimony  justly  entitled  to  receive,  and  in 
doing  so  you  should  not  regard  the  remarks  or  ex- 
pressions of  counsel,  unless  the  same  are  in  con- 
formity with  the  facts  proven,  or  are  reasonably 
deducible  from  such  facts  and  the  law  as  given  to 
you  in  these  instructions. 

You  are  instructed  that  the  evidence  is  to  be  es- 
timated not  only  by  its  own  intrinsic  weight,  but 
also  according  to  the  testimony  which  it  is  within 
the  power  of  one  side  to  produce  and  of  the  other 
side  to  contradict,  and  therefore,  if  the  weaker  and 
less  satisfying  evidence  is  produced  when  it  appears 
that  it  was  within  the  power  of  the  party  offering 
the  same  to  produce  stronger  and  more  satisfying 
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evidence,   such   evidence,   if   so   offered,   should   be 
viewed  with  distrust. 

In  determining  the  credit  you  will  give  a  witness 
and  the  weight  and  value  you  will  attach  to  a  wit- 
ness' testimony,  you  should  take  into  consideration 
the  conduct  and  appearance  of  the  witness  upon  the 
witness-stand;  the  interest  of  the  witness,  if  any,  in 
the  result  of  the  trial,  the  motives  of  the  witness  in 
testifying;  the  witness'  relation  to  or  feeling  for  or 
against  the  defendant;  the  probability  or  the  im- 
probability of  the  witness'  statements;  the  oppor- 
tunity the  witness  had  to  observe  and  to  be  informed 
as  to  the  matters  respecting  which  such  witness 
gives  testimony,  ^  and  the  inclination  of  the  witness 
to  speak  the  truth,  or  otherwise,  as  to  matters 
within  the  loiowledge  of  such  witness;  and  you 
should  be  slow  to  believe  that  any  witness  has  testi- 
fied falsely,  but  should  try  to  reconcile  the  testi- 
mony of  all  the  [39]  witnesses  so  as  to  give  credit 
and  weight  to  all  the  testimony,  if  possible.  All 
these  matters  being  taken  into  account,  with  all  the 
facts  and  circumstances  given  in  evidence,  it  is 
your  province  to  give  to  each  witness  such  credit, 
and  the  testimony  of  each  witness  such  value  and 
weight,  as  you  deem  proper. 

You  are  not  bound  to  find  in  conformity  with  the 
testimony  of  any  number  of  witnesses  which  does 
not  produce  conviction  in  your  minds,  against  a  less 
number,  or  against  a  presumption  or  other  evidence 
satisfying  your  minds. 

You  are  also  instructed  that  a  witness  who  is 
wilfully  false  in  one  part  of  his  testimony  may  be 
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distrusted  by  you  in  other  parts.  If  you  find  that 
any  witness  in  this  case  has  wilfully  testified  falsely 
in  one  part  of  his  testimony  you  are  at  liberty  to 
reject  all  or  any  part  of  his  testimony,  but  you  are 
not  bound  to  do  so.  You  should  reject  the  false 
part  and  may  give  such  weight  to  other  parts  as  you 
think  they  are  entitled  to  receive. 

The  defendant  in  this  trial  has  waived  his  right 
to  become  a  witness  in  his  own  defense.  It  is  his 
privilege,  given  him  by  law,  to  testif}^  or  not  as  he 
may  see  fit.  The  law  provides  that  this  waiver  of 
the  right  to  testify  shall  not  create  any  presump- 
tion against  him. 

You  are  instructed  that  the  failure  of  the  defend- 
ant to  testify  in  his  oavn  behalf  is  not  to  be  con- 
sidered by  you  in  any  way  whatever  in  considering 
the  question  of  his  guilt  or  innocence.  You  are  to 
consider  that  solely  upon  the  evidence  in  the  case. 

The  presumption  of  innocence  is  carried  with  the 
defendant  throughout  the  trial.     [40] 

You  are  instructed  that  you  should  not  consider 
any  evidence  sought  to  be  introduced  but  excluded 
by  the  Court,  nor  should  you  consider  any  evidence 
that  has  been  stricken  from  the  record  by  the  Court, 
nor  should  you  consider  in  reaching  your  verdict 
any  knowledge  or  information  known  to  you,  not 
derived  from  the  evidence  as  given  by  the  witnesses 
upon  the  witness-stand. 

You  should  not  allow^  prejudice  or  sympathy  to 
swerve  you  in  readhing  a  verdict  according  to  the 
evidence  and  the  law  as  given  to  you  by  the  Court. 
Whatever  verdict  is  warranted  under  the  evidence 
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and  instructions  of  the  Court,  you  should  return,  as 
you  have  sworn  to  do. 

I  hand  you  with  these  instructions  the  original 
complaint  in  the  cause,  and  a  form  of  verdict  which 
you  may  use  after  arriving  at  a  verdict.  If  you 
find  the  defendant  not  guilty  you  will  write  in  the 
word  ''not"  in  the  blank  space  before  the  w^ord 
"guilty,"  if  you  find  him  guilty,  you  will  draw  a 
line  through  the  blank  space. 

When  you  have  arrived  at  a  verdict  you  will 
cause  the  same  to  be  signed  by  your  foreman  and 
return  it  into  court. 

(iSigned)     E.  E.  RITCHIE, 
District  Judge. 
Mr.  RiAY. — The  defendant  excepts  to  the  instruc- 
tions on  page  five   (page  herein),  which  has 

reference  to  the  waiver  of  the  defendant  to  take  the 
stand  in  his  defense,  reading  as  follows : 

"The  defendant  in  this  trial  has  waived  his 
right  to  become  a  witness  in  his  own  defense. 
It  is  his  privilege,  given  him  by  law,  to  testify 
or  not  as  he  may  see  fit.  The  law  provides 
that  his  waiver  of  the  right  to  testify  shall  not 
create  any  presumption  against  him. 

You  are  instructed  that  the  failure  of  the  de- 
fendant [41]  to  testify  in  his  own  behalf  is 
not  to  be  considered  by  you  in  any  way  what- 
ever in  considering  the  question  of  his  guilt  or 
innocence.  You  are  to  consider  that  solely 
upon  the  evidence  in  this  case. 

The  presumption  of  innocence  is  carried  with 
the  defendant  throughout  the  trial." 
Exception  allowed. 
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WHEtEEUPON,  the  jury  retired  to  deliberate  on 
their  verdict. 

Case  closed.     [42] 

I  do  certify  that  I  am  the  official  court  reporter 
for  the  Third  Division,  Territory  of  Alaska ;  that  as 
such  I  reported  the  proceedings  had  at  the  trial  of 
the  above-entitled  cause,  to  wit:  United  States  of 
America  versus  C.  F.  Peterson,  No.  881 — ^Criminal; 
that  the  foregoing  transcript  is  a  full,  time  and  cor- 
rect transcript  of  the  e^ddence  introduced  and  the 
proceedings  had  at  the  trial  of  said  cause. 

Dated  at  Valdez,  Alaska,  this  ninth  day  of  Janu- 
ary, 1922. 

(^Signed)     J.  W.  LENAHAN.     [43] 

In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881-^CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 
C.  F.  PETERSON, 

Defendant. 

Verdict. 

We,  the  jury  duly  empanelled  and  sworn  in  the 
above-entitled  cause,  do  find  the  defendant  guilty, 
as  charged  in  the  complaint. 

H.  I.  STAGER, 

Foreman. 

[Endorsed]  :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Nov.  28th,  1922. 
W.  N.  Cuddy,  Clerk.     [44] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— ORTMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 

C.  F.  PETERiSON, 

Defendant. 

Motion  in  Arrest  of  Judgment. 

Comes  now  the  above-named  defendant,  by  his 
attomej^s  of  record,  and  prays  the  Court  that  no 
judgment  be  rendered  against  him  on  the  verdict 
of  "guilty"  heretofore  returned  into  court  in  said 
cause:  in  that  the  facts  stated  in  the  complaint 
upon  which  said  defendant  was  placed  on  trial  do 
not  constitute  a  crime,  and  that  said  court  is  without 
jurisdiction  to  render  judgment  against  said  de- 
fendant. 

Dated,  Anchorage,  Alaska,  November  28,  1922. 

C.  F.  PETERSON, 
By  L.  V.  RAY, 
His  Attorney. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Nov.  28,  1922. 
W.  N.  Cuddy,  Clerk. 

2199. 

2207. 
2282.     [45] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

M.  O. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

C.  F.  PETERSON, 

Defendant. 

Order  Denying  Motion  in  Arrest  of  Judgment. 

This  matter  came  on  for  hearing  on  motion  of 
L.  V.  Raj^  Esq.,  counsel  for  the  defendant,  in 
arrest  of  judgment,  the  defendant  being  present 
in  person  and  represented  by  his  counsel,  L.  V.  Ray, 
Esq. ;  the  plaintiff  being  represented  by  Sherman 
Duggan,  Esq.,  United  States  Attorney. 

WHEREUPON,  after  argument,  the  motion  was 
denied.     [46] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881--CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 
C.  F.  PETERSON, 

Defendant. 
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Judgment  and  Sentence. 

This  cause  coming  on  to  be  heard  before  this 
Court  on  the  15th  day  of  December  A.  D.  1922,  and 
the  plaintiff,  United  States  of  America,  appearing 
and  being  represented  by  Sherman  Duggan,  United 
States  Attorney,  and  the  defendant  being  personally 
present  in  open  court,  in  the  custody  of  the  United 
States  Marshal,  and  appearing  by  and  being  repre- 
sented by  his  attorney,  L.  V.  Ray,  and  the  Court 
having  fixed  this  date  as  the  time  to  pass  sentence 
and  pronounce  judgment  upon  defendant,  C.  F. 
Peterson,  in  this  action,  and  it  appearing  to  the 
Court : 

That  defendant,  C.  F.  Peterson,  was  convicted 
of  the  crime  of  having  intoxicating  liquor  in  his 
possession  in  violation  of  the  Act  of  Congress, 
approved  February  14,  1917,  known  as  the  Alaska 
Dry  Law,  in  the  court  of  the  United  States  Commis- 
sioner for  Knik  Precinct,  Third  Division,  Terri- 
tory of  Alaska,  and  thereupon  appealed  said  cause 
to  this  Court. 

That  on  the  28th  day  of  November,  1922,  at  the 
November  lOth,  1922,  term  of  the  above-entitled 
court,  held  at  Anchorage,  Third  Division,  Territory 
of  Alaska,  defendant  being  personally  present  in 
court  and  being  represented  by  L.  V.  R'ay,  his 
attorney,  and  iShemian  Duggan,  United  States  At- 
torney, appearing  for  and  representing  plaintiff,  and 
defendant  then  and  there  having  been  dul}^  tried 
by  a  jury,  and  having  been  by  said  jury  in  said 
Court  duly  and  regularly  convicted,  and  the  Court 
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finding  in  accordance  with  said  verdict  of  said  jury 
that  defendant  is  guilty  and  this  being  the  time  and 
place  set  and  agreed  upon  for  sentence  and  judg- 
ment in  the  above-entitled  action,  upon  said  verdict 
of  guilty  against  said  defendant,  and  defendant  at 
this  time  being  present  in  person  and  [47]  by 
his  attorney  L.  V.  Ray,  and  being  asked  by  the 
Court  if  he  had  any  reason  to  give  or  suggest  to 
the  Court  why  judgment  should  not  be  pronounced 
upon  him  according  to  law,  and  defendant  then 
and  there  showing  no  valid  reason  or  excuse  in  that 
behalf,  and  the  Court  being  fully  advised, — 

IT  IS  ORDERED  AND  ADJUDGED  that  as 
punishment   for  the   offense  above  set   forth,   you, 
C.  F.  Peterson,  the  said  defendant,  be  imprisoned 
for  the  term  of  one   (1)   year  in  the  federal  jail 
at  Anchorage,  Third  Division,  Territory  of  Alaska, 
and  that  in  addition  thereto  you  pay  a  fine  in  the 
sum  of  One  Thousand  and  no/100  ($10000  Dollars, 
and  in  default  of  the  payment  of  such  fine  you  serve 
a   term    in    the   above-named   federal    jail   not    to 
exceed  one  (1)  day  for  each  $2.00  of  said  fine  un- 
paid, and  that  in  addition  to  said  imprisonment  'and 
fine  you  pay  the  costs  of  this  action,  taxed  at  $  No 
and  the  United  States  marshal  be  and  he  is  hereby 
ordered  and  instructed,  in  pursuance  of  the  judg- 
ment herein  rendered,  to  take  said  C.  F.  Peterson, 
defendant,  into  custody,  in  execution  of  said  sen- 
tence.   A  certified  copy  of  this  judgment  is  a  suffi- 
cient commitment   to   the   United   States   marshal, 
Third    Division,     Territory    of    Alaska,    to    take 


54  C.  F.  Peterson  vs. 

said  defendant  into  custody  and  to  carry  out  said 
judgment  and  sentence. 

Done  in  open  court  at  Anchorage,  Alaska,  this 
15th  da}^  of  December,  1922. 

E.  E.  RITCHIE, 
Judge  of  the  District  Court,  Third  Division,  Terri- 
tory of  Alaska.     [48] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

C.  F.  PETERSON, 

Defendant. 

Bail  Bond  Pending  Writ  of  Error. 

We,  O.  F.  Peterson,  Z.  J.  Loussac  and  P.  0.  Sund- 
berg,  jointly  and  severally,  acknowledge  ourselves 
indebted  to  the  United  States  of  America,  in  the 
sum  of  $2,000.00,  lawful  money  of  the  United  States 
of  America,  to  be  levied  on  our,  and  each  of  our 
goods,  chattels,  lands  and  tenements,  upon  this  con- 
dition : 

WHEREAS,  the  said  C.  F.  Peterson  has  sued 
out  a  Writ  of  Error  from  the  judgment  of  the 
District  Court  for  the  Territory  of  Alaska,  Third 
Division,  in  the  case  in  said  court  wherein  the 
United   States   of   America   was   plaintiff   and   the 
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said  C.  F.  Peterson  is  defendant,  for  a  review  of 
said  judgment  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

NOW,  if  the  said  C.  F.  Peterson  shall  appear  land 
surrender  himself  in  the  District  Court,  for  the 
Territory  of  Alaska,  Third  Division,  on  and  after 
filing  in  said  District  Court  of  the  mandate  of  the 
said  Circuit  Court  of  Appeals,  and  from  time  to 
time  thereafter  as  he  may  be  required  to  answer  any 
further  proceedings,  and  abide  by  and  perform  any 
judgment  or  order  which  may  be  had  or  rendered 
therein  in  this  case,  and  shall  abide  by  and  perform 
any  judgment  or  order  which  may  be  rendered  in 
said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  and  not  depart  from  said  District 
Court  without  leave  thereof,  then  this  obligation 
shall  be  void;  otherwise  to  remain  in  full  force  and 
virtue. 

WITNESS  our  hands  and  seals,  this  2'8th  day  of 
December,  1922. 

C.  F.  PETERSON.  (Seal) 

P.  0.  SUNDBERG.  (Seal) 

Z.  J.  LOUSSAC.  (Seal) 

Taken  and  approved,  this  29th  day  of  Decetaber, 
1922,  before  me, 

E.  E.  RITCHIE, 
District  Judge.     [49] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

We,  Z.  J.  Loussac  and  P.  O.  Simdberg,  sureties 
on  the  foregoing  bond,  each  for  self  and  not  one 
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for  the  other,  being  severally  duly  sworn,  deposes 
and  says  that  he  is  a  resident  of  the  Territory  of 
Alaska;  that  he  is  not  a  counselor  or  attorney  at 
law,  conunis'sioner,  marshal,  clerk,  or  any  other 
officer  of  any  court ;  that  he  is  worth  the  amount  of 
$2,000.00  over  and  above  all  his  just  debts  and 
liabilities  and  exclusive  of  property  exempt  from 
execution. 

P.  O.  SUNDBERG. 

Z.  J.  LOUSSAC. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  December,  1922. 

E.  E.  EITCHIE, 
District  Judge.     [50] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— OEIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 
C.  F.  PETERSON, 

Defendant. 

Order  Settling  and  Certifying  Bill  of  Exceptions. 

This  cause  having  come  on  for  hearing  upon  mo- 
tion of  defendant  for  an  order  settling  and  certify- 
ing his  bill  of  exceptions  to  be  used  upon  his 
writ  of  error,  about  to  be  prosecuted  in  said  cause 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  from  the  judgment  and  sentence 
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made  and  pronoimeed  herein  on  the  15th  day  of 
December,  1922,  against  the  defendant,  upon  a  ver- 
dict of  guilty  of  wilfully  and  imlawfully  having  in 
his  possession  intoxicating  liquor  in  violation  of 
the  provisions  of  the  Act  of  Congress,  approved 
February  14th,  1917,  commonly  known  as  the  Alaska 
Dry  Law,  said  oft'ense  being  alleged  in  the  complaint 
thereof  as  of  the  21st  day  of  September,  A,  D.  1922; 
and,  it  appearing  that  said  defendant  filing  herein 
his  proposed  bill  of  exceptions,  served  the  same 
upon  counsel  for  the  United  States,  giving  due 
notice  of  the  date  and  place  of  settlement  of  said 
•  bill  of  exceptions,  and  no  amendments  or  objections 
to  said  bill  of  exceptions  having  been  made  by  the 
United  States,  and,  the  undersigned  Judgie  of 
said  District  Court  having  inspected  and  considered 
the  same,  land  found  such  bill  of  exceptions  to  con- 
tain all  the  papers,  pleadings,  proceedings  and  ex- 
ceptions necessary  to  a  determination  of  the  ques- 
tions involved  and  raised  by  defendant's  exceptions, — 

It  is  therefore  ordered  that  the  foregoing  bill  of 
exceptions  be  and  the  same  is  hereby  allowed,  ap- 
proved and  settled,  and  that  the  same  shall  consti- 
tute defendant's  bill  of  exceptions  upon  the  prosecu- 
tion of  his  writ  of  error  in  said  cause;     [51] 

And,  it  is  further  ordered  that  this  order  shall 
be  deemed  ^and  shall  be  taken  as  a  certificate  of  the 
undersigned  Judge  of  said  District  Court,  being 
the  same  Judge  who  presided  over  the  trial  of 
said  cause,  and  such  bill  of  exceptions  consists  of 
and  contains  all  papers,  pleadings,  testimony,  pro- 
ceedings and  exceptions  filed,  presented,  had  and 
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done  in  said  cause,  and  all  of  the  matters  upon  which 
said  judgment  of  December  15th,  1922,  is  based, 
and  of  all  matters  and  things  necessary  and  proper 
for  determination  of  the  questions  involved  herein, 
or  raised,  or  attempted  to  be  raised  by  said  writ  of 
error. 

I  further  certify  that  this  cause  was  tried  at  the 
November,  1922,  Anchorage  Term  of  this  court; 
that  said  term  of  court  is  still  alive,  having  been 
adjourned  by  order  of  Court  made  December  30, 
1922,  to  March  5,  1923;  and  the  bill  of  exceptions 
herein  is  settled  and  signed  this  day  at  the  Valdez 
term  of  this  court  because  court  is  now  in  session  at 
Valdez  and  not  at  Anchorage. 

Done  at  Valdez,  Alaska,  this  1st  day  of  March, 
1923. 

E.  E.  RITCHIE, 
District  Judge. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Mar.  1,  1923. 
W.  N.  Cuddy,  Clerk.     By  8.  I.  Hemple,  Deputy. 

Entered  Court  Journal,  No.  13,  p.  No.  800.     [52] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES  OF  AMERICA 

vs. 
C.  F.  PETERSON, 

Defendant.   • 
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Assignment  of  Errors. 
Comes  now  the  defendant,  C.  F.  Peterson,  in  the 
above-entitled  action,  and  makes  and  files  the  fol- 
lowing assignment  of.  errors,  upon  which  the  de- 
fendant will  rely  in  the  prosecution  of  his  writ  of 
error  herein : 

First.  The  Court  erred  in  overruling  the  objec- 
tion of  the  defendant  to  the  introduction  of  any 
testimony  in  the  cause,  and  proceeding  to  the  trial 
of  the  same  upon  the  complaint  in  said  cause,  as  fol- 
lows : 

''Mr.  RAY. — Defendant  objects  to  the  in- 
troduction of  any  testimony  of  the  witness, 
after  being  sworn  and  now  on  the  stand,  on  the 
ground  that  this  Court  is  without  jurisdiction 
to  try  the  case  on  the  complaint  on  file  here: 
First,  on  the  ground  that  it  is  in  violation  of 
the  rights  of  the  defendant  as  guaranteed  to 
him  under  the  fifth  amendment  to  the  Consti- 
tution of  the  United  States  providing  that  no 
prosecution  for  a  felony  may  be  had  except  on 
the  presentment  of  a  grand  jury;  and,  second, 
the.  complaint  on  which  this  charge  is  based 
is  signed  'C.  W.  Mossman,'  not  'C.  W.  Moss- 
man,  deputy  marshal,'  and  is,  therefore,  in- 
valid. 

In  view  of  the  provisions  of  Sec.  1891,  R.  S., 
that  'The  Constitution  and  all  laws  of  the 
United  States  which  are  not  locally  inappli- 
cable shall  have  the  same  force  and  effect 
within    all    the    organized  Territories,  and  in 
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every  Territory  hereafter  organized  as  else- 
where within  the  United  States,'  it  is  our  con- 
tention that  the  Alaska  Bone  Dry  Law  being  a 
statute  of  the  United  States,  and  the  term  of 
imprisonment  on  a  eouTiction  under  it  may  ,be 
more  than  one  year,  that  a  case  can  only  be 
tried  after  presentment  and  indictment  by  a 
grand  jury.  I  also  desire  to  renew  again  the 
plea  in  abatement  which  I  tiled  this  morning: 
That  the  records  and  files  of  this  court  show 
that  for  this  same  offense,  with  reference  to  the 
same  intoxicating  liquor,  this  man  is  now  being- 
held  to  answer  before  the  grand  jury,  and  that 
the  doctrine  of  merger  should  apply.  I  would 
just  like  to  read  from  volume  16,  C.  J.,  section 
10:  'The  merger  of  one  offense  in  another  oc- 
curs when  the  same  criminal  act  constitutes 
both  a  felony  and  a  misdemeanor.  In  such  a 
case,  at  common  law,  the  misdemeanor  is  merged 
in  the  felony,  and  the  latter  only  is  punishable. 
This  doctrine  applies  [53]  only  where  the 
same  criminal  act  constitutes  both  offenses, 
and  where  there  is  identity  of  time,  place,  and 
circumstances.  Moreover,  the  offenses  must  be 
of  different  grades,  and  the  rule  does  not  ap- 
ply where  both  offense^^  are  felonies  or  misde- 
meanors. ' 

The  COURT.— At  this  time  I  will  deny  the 
motion.  While  I  think  there  is  something  in 
one  point  which  Mr.  Ray  has  raised  I  do  not 
think  it  should  be  decided  hastily  and  if  I 
should  be  wrong  in  denying  the  motion  at  this 
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time  the  same  point  can  be  raised  on  motion 
in   arrest   of  judgment.     As   to   the   objection 
to  the  complaint,  I  think  the  description  in  the 
body  of  the  complaint  of  C.  W.  Mossman,  as 
a  deputy  United  States  Marshal  is  sufficient. 
Defendant  allowed  an  exception. 
Second.     The  Court  erred  in  permitting  the  wit- 
ness Hoffman  to  testify,  over  the  objection  and  ex- 
ception of  the  defendant,  as  to  the  occurrences  which 
were  the  basis  of  the  prosecution,  upon  the  ground 
that  the  witness  Hoffman  has  no  search-warrant, 
which  testimony  was  as  follows: 

Mr.  RAY. — Had  you  a  search-warrant  when 
you  went  down  there? 

The  WITNESS.— We  did  not. 
Mr.  RAY. — The  defendant  objects  to  the 
introduction  of  any  further  testimony  of  the 
witness  as  to  the  defendant  or  the  boat,  on  the 
ground  that  such  evidence  attempted  to  be 
offered  is  in  plain  violation  of  the  constitutional 
rights  of  the  defendant  guaranteed  him  under 
the  fourth  and  fifth  amendments  to  the  Consti- 
tution of  the  United  States. 

The  COURT.— Objection  overruled.     Excep- 
tion allowed. 
Third.     The  Court  erred  in  permitting  the  con- 
versation of  the  defendant  Peterson  with  the  officer 
Hoffman  to  be  introduced,  over  and  against  the  ob- 
jection and  exception  of  the  defendant,  as  follows: 
Q.  What  was  said  by  Mr.  Peterson  and  you 

at  that  time  ? 

Mr.  RAY. — We  object  to  any  conversation 
had  by  the  defendant  and  officers  at  that  time. 
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The  COURT.— You  may  find  out  whether  he 
was  under  arrest  at  the  time  or  whether  he 
made  a  voluntary  statement. 

Mr.  RAY. — Was  Peterson  under  arrest  at 
the  time  of  your  conversation  with  him? 

The  WITNESS.— Yes,  I  think  so. 

Q.  Did  you  tell  him  that  you  would  testify 
as  to  anything  he  might  say? 

A.  I  did  not.     [54] 

Q.  Did  you  advise  him  that  whatever  he 
said  would  be  used  against  him  on  the  trial  of 
the  case? 

A.  It  was  a  general  conversation. 

Q.  At  no  time  did  you  yourself  tell  him  that 
anything  you  say  might  be  used  against  you 
at  the  trial  of  the  case. 

A.  No,  sir,  nothing  like  that  was  said. 

Mr.  RAY. — We  object  to  the  conversation. 

The  COURT.— Did  you  offer  him  any  in- 
ducement of  any  kind  or  try  to  persuade  him 
to  talk?       ' 

A.  His  conversation  was  voluntary. 

The  COURT. — The  objection  is  overruled. 
Exception  allowed. 
Fourth.  The  Court  erred  in  denying  the  motion 
of  the  defendant  to  strike  out  the  testimony  of 
the  witness  Hoffman,  to  which  ruling  an  exception 
to  the  defendant  was  allowed  by  the  Court,  as  fol- 
lows : 

Mr.  RAY. — We  ask  that  the  witness  Hoff- 
man's testimony  be  stricken  on  the  ground  that 
the  same  was  obtained,  first,  in  violation  of  the 
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constitutional  rights  of  the  defendant  as  gTiar- 
anteed  in  the  fourth  and  fifth  amendments  and, 
further,  that  some  statement  was  obtained  from 
the  defendant  by  the  of&cers  without  his  first 
being  warned  or  advised  as  to  his  rights. 

The  COURT.— The  motion  is  denied.  Ex- 
ception allowed. 
Fifth. — The  Court  erred  in  permitting  the  intro- 
duction of  testimony  of  the  witness  Mossman  re- 
lative to  occurrences  upon  which  the  prosecution 
was  based,  over  and  against  the  objection  and  ex- 
ception of  the  defendant,  as  follows : 

Mr.  RAY. — Had  you  a  search-warrant  when 
you  went  down  there  ? 

The  WITNESS.— No,  sir. 
Q.  You  watched  the  activities  of  this  person 
for  two  or  three  hours  ^ 
A.  We  were  not  in  sight  of  him  all  that  time. 
Q.  Well,  as  you  have  described  in  your  testi- 
mony?       A.  Yes,  sir. 

Mr.  RAY. — We  object  to  any  further  testi- 
mony from  the  witness  on  the  stand. 

The  COURT.— Objection  overruled.  Excep- 
tion allowed.  [55] 
Sixth.  The  Court  erred  in  denying  the  motion 
of  the  defendant  to  strike  out  the  testimony  of  the 
witness  Mossman,  to  which  ruling  an  exception  to 
the  defendant  was  allowed  by  the  Court,  as  fol- 
lows: 

Mr.  RAY. — We  move  that  the  testimony  of 
the  witness  Mossman  be  stricken  and  that  the 
jury  be  instructed  to  disregard  any  testimony 
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with  reference  to  the  defendant  Peterson  and 
any  boat  or  the  contents  taken  without  a  search- 
warrant  first  served  in  violation  of  the  fourth 
and  fifth  amendments  to  the  Constitution  of 
the  United  States. 

The  COUET.  The  motion  is  denied.  De- 
fendant allowed  an  exception. 
Seventh.  The  Court  erred  in  permitting  the  in- 
troduction of  testimony  of  the  witness  Watson  as 
to  a  conversation  with  the  defendant  at  the  time 
of  his  arrest,  over  and  against  the  objection  and 
exception  of  the  defendant,  as  shown  by  the  bill 
of  exceptions: 

Q.  At  that  time,  and  before  you  went  down 
to  the  boat — before  Mr.  Hoffman  and  Mr.  Moss- 
man  returned — did  Mr.  Peterson,  the  defend- 
ant, make  any  voluntary  statements  to  you 
in  regard  to  the  boat  of  any  kind*? 

Mr.  RAY. — Just  a  minute,  had  you  a  war- 
rant?       A.  No,  sir. 

Q.  Had  you  placed  him  under  arrest  ? 
A.  No,  sir. 

Q.  Was  he  under  arrest  while  you  were  talk- 
ing to  him? 

A.  I  don't  know  that  I  told  him  he  was. 
Q.  You  in  no  manner  advised  him  or  warned 
him    that    any    conversation    would    be    used 
against  him?        A.  I  did  not. 
Mr.  RAY.— We  object  to  any  conversation. 
The  COURT.— Objection  overruled.     Excep- 
tion allowed. 
Eighth.     The  Court  erred  in  denying  the  motion 
of  the  defendant  for  a  directed  verdict  of  not  guilty. 
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to  the  denial  of  which  motion  an  exception  was 
allowed  by  the  Court,  as  shown  by  the  bill  of  ex- 
ceptions :     [56] 

Mr.  RAY.— The  defendant  moves  to  direct  a 
verdict  on  the  grounds: 

1.  That  there  is  no  testimony  in  this  case 
to  prove  ownership  or  possession  by  the  de- 
fendant Peterson  of  the  liquor  introduced  in 
evidence. 

2.  That  there  is  no  testimony  of  ownership 
of  the  boat  in  Peterson. 

3.  That  there  is  no  testimony  in  the  case 
tending  to  connect  the  defendant  with  the  com- 
mission of  this  offense,  and  for  the  further 
reason  that  the  testimony  sought  to  be  intro- 
duced has  its  basis  in  an  illegal  search  and 
seizure  in  contravention  to  the  Constitution 
of  the  United  States. 

The  COURT. — The  motion  is  denied.  De- 
fendant allowed  an  exception. 

Ninth.  The  Court  erred  in  denying  the  motion 
of  defendant  in  arrest  of  judgment,  on  the  ground 
that  the  Court  was  without  jurisdiction  to  render 
judgment  against  the  defendant. 

Tenth.  The  Court  erred  in  entering  judgment 
in  said  cause  against  defendant. 

WHEREFORE,  the  defendant,  C.  F.  Peterson, 
as  plaintiff  in  error,  prays  that  the  judgment  and 
sentence  of  the  District  Court  for  the  Territory 
of  Alaska,  Third  Division,  made  and  pronounced 
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on  the  15th  day  of  December,  1923,  may  be  reversed, 
set  aside  and  vacated. 

L.  V.   RAY, 
Attorney  for  Plaintiff  in  Error. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory Of  Alaska,  Third  Division.     Nov.  2,  1923.     W. 

N.  Cuddy,  Clerk.     By  ,  Deputy. 

Service  of  the  foregoing  assignment  of  errors,  by 
receipt  of  copy  thereof,  admitted  this  2d  day  of 
November,  1923. 

JULIEN  A.  HURLEY, 
Assistant  United  States  Attorney."     [57] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
against 

C.  F.  PETERSON, 

Defendant. 

Petition  for  Writ  of  Error. 

Comes  now  the  above-named  defendant  C.  F. 
Peterson,  and  says :  That  on  the  15th  day  of  Decem- 
ber, 1922,  this  Court  entered  judgment  against  the 
defendant  upon  a  verdict  of  guilty  of  the  offense  of 
having  intoxicating  liquor  in  his  possession  at  An- 
chorage, Alaska,  on  the  21st  day  of  September,  1922, 
in  violation  of  the  Act  known  as  "An  Act  to  Pro- 
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hibit  the  Manufacture  or  Sale  of  Alcoholic  Liquors 
in  the  Territory  of  Alaska  and  for  Other  Pur- 
poses," approved  February  14,  1917  (said  Act  being 
commonly  known  as  the  Alaska  Bone  Dry  Law  ) , 
directing  the  imprisonment  of  the  said  defendant 
for  a  period  of  one  year  in  the  federal  jail  at  An- 
chorage, Alaska,  and  also  to  pay  a  fine  of  One 
Thousand  Dollars,  and  in  lieu  of  and  failure  to  pay 
such  fine  to  serve  one  day  for  every  Two  Dollars  of 
such  fine  until  the  same  is  satisfied; 

That  in  said  judgment,  and  in  the  proceedings  had 
prior  thereto,  certain  errors  were  committed  to  the 
prejudice  of  the  defendant,  all  of  which  more  fully 
appear  in  the  assignment  of  errors,  w^hich  is  filed 
with  this  petition.     [58] 

WHEEEFOEE  the  defendant  prays  that  a  writ 
of  error  may  issue  in  his  behalf  out  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, for  the  errors  so  complained  of,  and  that  the 
transcript  of  the  record,  testimony,  proceedings, 
and  papers  in  this  cause,  duly  authenticated,  may 
be  sent  to  the  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  that  such  other 
and  further  proceedings  may  be  had  in  the  premises 
as  may  be  proper  therein. 

L.  V.  RAY, 
Attorney  for  Defendant. 

Service  of  the  above  petition  for  writ  of  error  ad- 
mitted this  2d  day  of  November,  1923,  by  receipt  of 
copy  thereof. 

JULIEN  A.  HURLEY, 
Assistant  United  States  Attorney. 
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Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Nov.  2,,  1923.  W.  N.  Cuddy, 
Clerk.     By  ,  Deputy.     [59] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
against 

C.  F.  PETERSON, 

Defendant. 

Order  Allowing  Writ  of  E;rror. 

On  this  2d  day  of  Novemher,  A.  D.  1923,  came  the 
defendant  herein,  by  his  attorney,  and  filed  and 
presented  to  the  Court  his  petition  praying  for  the 
allowance  of  a  writ  of  error  and  the  assignment  of 
errors  intended  to  be  urged  by  him;  praying,  also, 
that  a  transcript  of  the  record,  testimony,  proceed- 
ings and  papers  upon  which  the  judgment  herein 
was  rendered,  duly  authenticated,  may  be  sent  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  that  such  other  and  further  pro- 
ceedings may  be  had  as  may;  be  proper  in  the 
premises ; 

And,  it  appearing  to  the  Court,  the  said  defend- 
ant has  heretofore  filed  herein  a  duly  approved  ap- 
pearance or  bail  bond,  and  also  a  duly  approved  cost 
bond. 


The  United  States  of  America.  69 

NOW,  THEREFORE,  in  consideration  of  the 
premises,  and  the  Court  being  fully  advised, — 

IT  IS  ORDEEED  that  the  aforesaid  writ  of 
error  be,  and  the  same  is  hereby  allowed. 

IT  IS  FURTHER  ORDERED  the  duly  ap; 
proved  bond  heretofore  filed  in  this  cause  by  the  de- 
fendant shall  operate  as  a  supersedeas,  or  stay  of 
sentence.     [60] 

And  IT  IS  FURTHER  ORDERED  that  a  tran- 
script of  the  record,  testimony,  files  and  proceedings 
in  this  cause,  save  as  modified  by  the  order  of  this 
Court  relative  to  certain  of  the  original  exhibits  in- 
troduced in  evidence  in  said  cause,  duly  authenti- 
cated, be  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

E.  E.  RITCHIE, 
District  Judge. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Nov.  2,  1923.  W.  N.  Cuddy, 
Clerk.     By  ,  Deputy. 

Entered  Court  Journal  14,  page  No.  11.     [61] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
•    against 

C.  F.  PETERSON, 

Defendant. 
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Undertaking  for  Costs. 

A  judgment  having  been  given  on  the  15th  day 
of  December,  1922,  whereby  the  above-named  de- 
fendant, C.  F.  Peterson,  was  found  guilty  of  the 
offense  of  having  intoxicating  liquor  in  his  posses- 
sion at  Anchorage,  Alaska,  on  the  21st  day  of  Sep- 
tember, 1922,  in  violation  of  the  Act  known  as  ''An 
Act  to  Prohibit  the  Manufacture  and  Sale  of  Al- 
coholic Liquors  in  the  Territory  of  Alaska  and  for 
Other  Purposes,"  approved  February  14th,  1917, 
and  sentenced  to  serve  a  term  of  one  year  in  the 
federal  jail  at  Anchorage,  Alaska,  and  also  to  pay 
a  fine  of  One  Thousand  Dollars,  and  having  ap- 
pealed from  such  judgment  or  sentence  to  the 
United  'States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit, 

We,  P.  O.  Sundberg,  of  Anchorage,  Alaska,  by 
occupation  merchant  and  Z.  J.  Loussac,  of  Anchor- 
age, Alaska,  by  occupation  druggist,  hereby  under- 
take that  the  above-named  C.  F.  Peterson  shall  pay 
all  costs  that  may  be  awarded  against  him  on  appeal 
not  exceeding  the  sum  of  $250.00. 

IN  WITNESS  WHEREOF,  we  have  hereunto 
set  our  hands  this  20th  day  of  October,  1923. 

C.  F.  PETERSON, 

Principal. 
P.  O.  SUNDBERO, 
Z.  J.  LOUSSAC, 

Sureties. 
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[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Div.  Nov.  2,  1923.  W.  N. 
Cuddy,  Clerk.     [62] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

P.  O.  Sundberg  and  Z.  J.  Loussac,  the  sureties 
named  on  the  within  bond,  being  severally  first  duly 
sworn,  each  for  self  and  not  one  for  the  other,  de- 
pose and  say:  That  they  are  the  persons  who 
signed  the  foregoing  undertaking ;  that  they  are  not 
attorneys  or  counselors  at  law,  U.  8.  Commissioner, 
U.  S.  Marshal,  Deputy  U.  S.  Marshal  or  other  offi- 
cer of  any  court  and  that  they  are  worth  the  sum 
specified  in  the  foregoing  undertaking  as  the  pen- 
alty thereof  over  and  above  their  just  debts  and 
liabilities  and  exclusive  of  property  exempt  from 
execution. 

P.  O.  SUNDBERG. 

Z.  J.  LOUSSAC. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  October,  1923. 

[Notarial  Seal]  LEOPOLD  DAVID, 

Notary  Public  for  Alaska,  Residing  at  Anchorage, 
Alaska. 
My  commission  expires  Sept.  24,  1925. 
The  foregoing  bond  approved  this  2d  day  of  No- 
vember, 1923. 

E.  E.  RITCHIE, 
District  Judge.     [63] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Defendant  in  Error, 
against 

C.  F.  PETERSON, 

Defendant  and  Plaintiff  in  Error. 

Writ  of  Error. 

The  United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

The  President  of  the  United  States,  to  the  Honor- 
able E.   E.  RITCHIE,  Judge  of  the  District 
Court  for  the  Territory  of  Alaska,  Third  Di- 
vision, GREETING: 
Because  in  the  records  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
said  District  Court  before  you,  between  the  United 
States  of  America,  plaintiff,  and  C.   F.  Peterson, 
defendant,   manifest    error   hath   happened   to   the 
great  damage  of  the  said  defendant  C.  F.  Peterson, 
as  is  stated  in  his  petition  herein,  we  being  willing 
that  error,  if  any  hath  been,  should  be  duly  cor- 
rected, and  full  and  speedy  justice  done  to  the  party 
aforesaid  in  this  behalf,  do  command  you,  if  judg- 
ment be  therein  given,  that  then,  under  your  seal, 
distinctly  and  openly,  you  send  the  records  and  pro- 
ceedings aforesaid,  with  all  things  concerning  the 
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same,  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  within  thirty  days  from  the 
date  of  this  writ,  so  that  you  have  the  same  in  said 
court  at  San  Francisco  in  [64]  the  State  of  Cal- 
ifornia, in  said  Circuit,  to  be  then  and  there  held; 
that  the  record  and  proceedings  aforesaid  being  in- 
spected, the  said  Circuit  Court  of  Appeals  may 
cause  further  to  be  done  therein  to  correct  that 
error,  what  of  right,  and  according  to  the  laws  and 
customs  of  the  United  States  should  be  done. 

WITNESS  the  Honorable  WILLIAM  HOW- 
ARD TAFT,  Chief  Justice  of  the  Supreme  Court  of 
the  United  States,  this  2d  day  of  November,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
twenty-three,  and  in  the  148th  year  of  the  Inde- 
pendence of  the  United  States  of  America. 

Allowed  by: 

E.  E.  RITCHIE, 
Judge  of  the  District  Court  for  the  Territory  of 
Alaska,  Third  Division. 

Attest:  W.  N.  CUDDY, 
Clerk  of  the  District  Court  for  the   Territory  of 
Alaska,  Third  Division. 

Entered  Court  Journal  No.  14,  i^age  No.  12. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Nov.  2,  1923. 
W.  N.  Cuddy,  Clerk.     [65] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Defendant  in  Error, 
against 

C.  F.  PETERSON, 

Defendant  and  Plaintiff  in  Error. 

Citation  on  Writ  of  Error  (Original). 

United  States  of  America, 
Territory  of  Alaska, — ss. 

The  United  States  of  America  to  the  Attorney  Gen- 
eral  of  the   United   States,  and  to  Honorable 
SHERMAN  DUGGAN,  United  States  Attor- 
ney for  the  Territory  of  Alaska,  Third  Division, 
GREETING: 
YOU     ARE     HEREBY     CITED     AND     AD- 
MONISHED to  be  and  appear  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  to 
be  held  in  the  City  of  San  Francisco,  in  the  State 
of  California  within  thirty  days  from  the  date  of 
this  writing,  pursuant  to  a  w^it  of  error  filed  in 
the  clerk's  office  of  the  District  Court  for  the  Ter- 
3'itory   of   Alaska,    Third   Division,   wherein   C.   F. 
Peterson  is  plaintitf  in  error,  and  the  United  States 
of  America  is  defendant  in  error,  and  show  cause, 
if  any  there  be,  why  the  judgment  in  said  writ  of 
error  should  not  be   corrected  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 
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WITNESiS  the  Honorable  WILLIAM  HOW- 
ARD TAFT,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States,  this  2d  day  of  November  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  twenty-three  and  in  the  148th  year  of  the  Inde- 
pendence of  the  United  States  of  America. 

E.  E.  RITCHIE, 
District  Judge,  Territory  of  Alaska. 

[Endorsed] :  Filed  in  the  District  Court,  Ter- 
ritory of  Alaska,  Third  Div.  Nov.  2,  1923.  W.  N. 
Cuddy,  Clerk.     [^^Q-] 

United  States  of  America, 
Territory  of  Alaska, 
Third  Division, — ss. 

I,  the  undersigned  clerk  of  the  District  Court  for 
the  Territory  of  Alaska,  Third  Division,  do  hereby 
certify  that  the  attached  is  a  full,  true  and  correct 
copy  of  the  original  citation  on  writ  of  error  in  the 
case  of  United  States  of  America  against  C.  F.  Pe- 
terson,— Criminal  No.  881 — as  the  same  appears  on 
file  and  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  sub- 
scribed my  name  and  affixed  the  seal  of  the  said 
Court  at  Valdez,  Alaska,  this  2d  day  of  November, 
1923. 

[Seal]  W.  N.  CUDDY, 

Clerk. 
By , 


Deputy.     [66a] 
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In  the  District  Court  for  the  Territorj^  of  Alaska, 
Third  Division. 

No.  881— CRIMINAL. 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Defendant  in  Error, 
against 

C.  F.  PETERSON, 

Defendant  and  Plaintiff  in  Error. 

Citation  on  Writ  of  Error  (Copy). 

United  States  of  America, 
Territory  of  Alaska, — ss. 

The  United  States  of  America  to  the  Attorney  Gen- 
eral of  the  United  States,  and  to  Honorable 
(SHERMAN  DUGGAN,  United  States  Attor- 
ney for  the  Territory  of  Alaska,  Third  Divi- 
'      sion,  GREETING: 

YOU  ARE  HEREBY  CITED  AND  ADMON- 
ISHED to  be  and  appear  at  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  to  be 
held  in  the  city  of  San  Francisco,  in  the  State  of 
California  within  thirty  days  from  the  date  of  this 
writing,  pursuant  to  a  writ  of  error  filed  in  the 
clerk's  office  of  the  District  Court  for  the  Territory 
of  Alaska,  Third  Division,  wherein  C.  F.  Peterson 
is  plaintiff  in  error,  and  the  United  States  of  Amer- 
ica is  defendant  in  error,  and  show  cause,  if  any 
there  be,  why  the  judgment  in  said  writ  of  error 
should  not  be  corrected  and  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf. 


The  United  States  of  America.  11 

WITNESS  the  Honorable  WILLIAM  HOW- 
ARD TAFT,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States,  this  2d  day  of  November,  in 
the  3^ear  of  our  Lord  one  thousand  nine  hundred  and 
twenty-three,  and  in  the  148th  year  of  the  Inde- 
pendence of  the  United  States  of  America. 

E.  E.  RITCHIE, 
District  Judge,  Territory  of  Alaska. 

(Service  acknowledged  this  2d  day  of  November, 
1923,  by  receipt  of  a  certified  copy  of  citation. 

JULIEN  A.  HURLEY, 
Assistant  U.  S.  Attorney.     [67] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 
Territory  of  Alaska, 
Third  Division, — ss. 

I,  W.  N.  Cuddy,  Clerk  of  the  District  Court  for 
the  Territory  of  Alaska,  Third  Division,  do  hereby 
certify  that  the  above  and  foregoing,  and  hereto 
annexed  69  pages,  numhered  from  1  to  69  inclusive, 
are  a  full,  true  and  correct  transcript  of  records  and 
files  of  the  proceedings  in  the  above-entitled  cause, 
as  the  same  appears  on  the  records  and  files  in  my 
office;  that  this  transcript  is  made  in  accordance 
with  the  defendant's  praecipe  on  file  herein. 
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I  FUETHER  CERTIFY  that  the  foregoing 
transcript  has  been  prepared,  examined  and  certi- 
fied to  by  me  on  behalf  of  the  defendant,  plaintiif 
in  error,  and  that  the  costs  thereof,  amounting  to 
$18.00  have  been  paid  to  me  by  L.  V.  Ray,  Esq., 
attorney  for  the  defendant  and  plaintiff  in  error. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  Court  this 
3d  day  of  November,  A.  D.  1923. 

[Seal]  W.  N.  CUDDY, 

Clerk.     [68] 


[Endorsed] :  No.  4147.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  C.  F. 
Peterson,  Plaintiff  in  Error,  vs.  The  United  States 
of  America,  Defendant  in  Error.  Transcript  of 
Record.  Upon  Writ  of  Error  to  the  United  States 
District  Court  of  the  Territory  of  Alaska,  Third 
Division. 

Filed  November  17,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeal 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


United  States  Circuit  Court   of  Appeals 

FOR  THE  NINTH  CIRCUIT 


C.  F.  PETERSON, 

Plaintiff  in  Error, 

^^-  \    No.  4147 

THE  UNITED  STATES  OF 
AMERICA, 

Defendant  in  Error. 

UPON  WRIT  OF  ERROR  TO   THE   UNITED 

STATES  DISTRICT  COURT  OF  THE 

TERRTIORY  OF  ALASKA,  THIRD 

DIVISION. 

BRIEF  OF  PLAINTIFF  IN  ERROR. 

JOHN  F.  DORE, 
FRANCIS  C.  REAGAN, 

Seattle,  Washington. 
L.  V.  RAY, 

Seward,  Alaska, 

Plaintiff  in  Error. 

J.   lTmACDONALD  CO.  ,  PRINTERS  AND  PUBLISHlRS.VEim'Ltl!*'     *^ 
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United  States  Circuit  Court   of  Appeals 

FOR  THE  NINTH  CIRCUIT 


No.  4147 


C.  F.  PETERSON, 

Plaintiff  in  Error, 

vs. 

THE  UNITED  STATES  OF 
AMERICA, 

Defendant  in  Error. 


UPON  WRIT  OF  ERROR  TO   THE   UNITED 

STATES  DISTRICT  COURT  OP  THE 

TERRTIORY  OF  ALASKA,  THIRD 

DIVISION. 

BRIEF   OF   PLAINTIFF    IN   ERROR. 

JOHN  F.  DORE, 
FRANCIS  C.  REAOAN, 

Seattle,  Washington. 
L.  V.  RAY, 

Seward,  Alaska, 

in  Error. 


Q/^t^^'^'^^^i^  P?am^i#  i 


STATEMENT  OE  THE  CASE. 

Plaintiff  in  error,  C.  F.  Peterson,  was  charged 
before  W.  H.  Rager,  United  States  Commissioner 
and  ex-officio  justice  of  the  peace  for  Knik  Precinct, 
Territory  of  Alaska,  with  having,  one  the  21st  day 
of  September,  1922,  in  said  precinct,  intoxicating 
liquor,  to- wit,  whiskey,  known  as  "white  mule,"  in 
violation  of  the  provisions  of  the  Act  of  Congress, 
approved  February  14,  1917,  commonly  known  as 
the  "Alaska  Dry  Law." 

Thereafter  a  hearing  was  had  before  said  Com- 
missioner and  plaintiff  in  error  was  found  guilty. 

An  appeal  was  taken  to  the  United  States  District 
Court  for  the  Territory  of  Alaska,  Third  Division, 

and  upon  a  trial  thereof  plaintiff  in  error  was  found 
guilty  and  judgment  entered  against  him  and  he 
was  sentenced  to  one  year  in  the  federal  jail  at 
Anchorage,  Alaska,  and  in  addition  thereto  to  pay 
a  fine  of  $1,000.00,  and  in  default  of  the  payment 
of  such  fine  to  serve  a  term  in  said  jail  not  to  ex- 
ceed one  day  for  each  $2.00  of  said  fine  unpaid. 

ASSIGNMENT  OF  ERRORS. 

First.  The  Court  erred  in  overruling  the  objec- 
tion of  the  defendant  to  the  introduction  of  any 
testimony  in  the  cause,  and  proceeding  to  the  trial 


of  the  same  upon  the  complaint  in  said  cause,  as 
follows : 

"Mr.  RAY. — Defendant  objects  to  the  in- 
troduction of  any  testimony  of  the  witness, 
after  being  sworn  and  now  on  the  stand,  on  the 
ground  that  this  Court  is  without  jurisdiction 
to  try  the  case  on  the  complaint  on  file  here: 
First,  on  the  ground  that  it  is  violation  of 
the  rights  of  the  defendant  as  guaranteed  to 
him  under  the  fifth  amendment  to  the  Consti- 
tution of  the  United  States  providing  that  no 
prosecution  for  a  felony  may  be  had  except  on 
the  presentment  of  a  grand  jury;  and,  second, 
the  complaint  on  which  this  charge  is  based 
is  signed  'C.  W.  Mossman,'  not  'C.  W.  Moss- 
man,  deputy  marshal,'  and  is,  therefore,  in- 
valid. 

In  view  of  the  provisions  of  Sec.  1891, 
R.  S.,  that  'The  Constitution  and  all  laws  of  the 
United  States  which  are  not  locally  inapplic- 
able shall  have  the  same  force  and  effect  within 
all  the  organized  Territories,  and  in  every  Ter- 
ritory hereafter  organized  as  elsewhere  within 
the  United  States,'  it  is  our  contention  that 
the  Alaska  Bone  Dry  Law  being  a  statute 
of  the  United  States,  and  the  term  of  impris- 
onment on  a  conviction  under  it  may  be  more 
than  one  year,  that  a  case  can  only  be  tried 
after  presentment  and  indictment  by  a  grand 
jury.  I  also  desire  to  renew  again  the  plea 
in  abatement  which  I  filed  this  morning :  That 
the  records  and  files  of  this  court  show  that 
for  this  same  offense,  with  reference  to  the 
same  intoxicating  liquor,  this  man  is  now  being 
held  to  answer  before  the  grand  jury,  and  that 
the  doctrine  of  merger  should  api^ly.     I  would 


just  like  to  read  from  volume  16,  C.  J.,  section 
10:  'The  merger  of  one  offense  in  another  oc- 
curs when  the  same  criminal  act  constitutes 
both  a  felony  and  a  misdemeanor.  In  such  a 
case  at  common  law,  the  misdemeanor  is  merged 
in  the  felony,  and  the  latter  only  is  punishable. 
This  doctrine  applies  [53]  only  where  the 
same  criminal  act  constitutes  both  offenses, 
and  where  there  is  identity  of  time,  place,  and 
circumstances.  Moreover,  the  offenses  must  be 
of  different  grades,  and  the  rule  does  not  ap- 
ply where  both  offenses  are  felonies  or  misde- 
meanors.' 

The  COURT.— At  this  time  I  will  deny  the 
motion.  While  I  think  there  is  something  in 
one  point  which  Mr.  Ray  has  raised  I  do  not 
think  it  should  be  decided  hastily  and  if  I 
should  be  wrong  in  denying  the  motion  at  this 
time  the  same  point  can  be  raised  on  motion 
in  arrest  of  judgment.  As  to  the  objection 
to  the  complaint,  I  think  the  description  in  the 
body  of  the  complaint  of  C.  W.  Mossman,  as 
a  deputy  United  States  Marshal  is  sufficient. 
Defendant  allowed  an  exception. 

Second.  The  Court  erred  in  permitting  the 
witness  Hoffman  to  testify,  over  the  objection  and 
exception  of  the  defendant,  as  to  the  occurrences 
which  were  the  basis  of  the  prosecution,  upon  the 
ground  that  the  witness  Hoffman  has  no  search- 
warrant,  which  testimony  was  as  follows: 

Mr.  RAY. — Had  you  a  search-warrant 
when  you  went  down  there? 
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The  WITNESS.— We  did  not. 

Mr.  RAY. — The  defendant  objects  to  the 
introduction  of  any  further  testimony  of  the 
witness  as  to  the  defendant  or  the  boat,  on  the 
ground  that  such  evidence  attempted  to  be 
offered  is  in  plain  violation  of  the  constitutional 
rights  of  the  defendant  guaranteed  him  under 
the  fourth  and  fifth  amendments  to  the  Consti- 
tution of  the  United  States. 

The  COURT.— Objection  overuled.  Ex- 
ception allowed. 

Third.  The  Court  erred  in  permitting  the  con- 
versation of  the  defendant  Peterson  with  the  officer 
Hoffman  to  be  introduced,  over  and  against  the  ob- 
jection and  exception  of  the  defendant,  as  follows: 

Q.  What  was  said  by  Mr.  Peterson  and 
you  at  that  time"? 

Mr.  RAY. — We  object  to  any  conversation 
had  by  the  defendant  and  officers  at  that  time. 

The  COURT. — You  may  find  out  whether 
he  was  under  arrest  at  the  time  or  whether  he 
made  a  voluntary  statement. 

Mr.  RAY. — Was  Peterson  under  arrest  at 
the  time  of  your  conversation  with  him? 

The  WITNESS.— Yes,  I  think  so. 

Q.  Did  you  tell  him  that  you  would  testify 
as  to  anything  he  might  say? 

A.     I  did  not.  [54] 
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Q.  Did  you  advise  liim  that  whatever  he 
said  would  be  used  against  him  on  the  trial  of 
the  case? 

A.     It  was  a  general  conversation. 

Q.  At  no  time  did  you  yourself  tell  him 
that  anything  you  might  say  might  be  used 
against  you  at  the  trial  of  the  case. 

A.     No,  sir,  nothing  like  that  was  said. 

Mr.  RAY. — We  object  to  the  conversation. 

The  COURT. — Did  you  offer  him  any  in- 
ducement of  anv  kind  or  try  to  persuade  him 
to  talk? 

A.     His  conversation  was  voluntary. 

The  COURT. — The  objection  is  overruled. 
Exception  allowed. 

Fourth.  The  Court  erred  in  denying  the  mo- 
tion of  the  defendant  to  strike  out  the  testimony 
of  the  witness  Hoffman,  to  which  ruling  an  excep- 
tion to  the  defendant  was  allowed  by  the  Court,  as 
follows : 

Mr.  RAY.— We  ask  that  the  witness  Hoff- 
man's testimony  be  stricken  on  the  ground  that 
the  same  was  obtained,  first,  in  violation  of  the 
constitutional  rights  of  the  defendant  as  guar- 
anteed in  the  fourth  and  fifth  amendments  and, 
further,  that  some  statement  was  obtained  from 
the  defendant  by  the  officers  without  his  first 
being  warned  or  advised  as  to  his  rights. 
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The  COURT.— The  motion  is  denied.   Ex- 
ception allowed. 

Fifth.  The  Court  erred  in  permitting  the  in- 
troduction of  testimony  of  the  witness  Mossman  rel- 
ative to  occurrences  upon  which  the  prosecution 
was  based,  over  and  against  the  objection  and  ex- 
ception of  the  defendant,  as  follows: 

Mr.    RAY. — Had    you    a    search-warrant 
when  you  went  down  there? 

The  WITNESS.— No,  sir. 

Q.     You  watched  the  activities  of  this  per- 
son for  two  or  three  hours  ? 

A.     We  were  not  in  sight  of  hira  all  that 
time. 

Q.    Well,  as  you  have  described  in  your 
testimony?     A.    Yes,   sir. 

Mr.  RAY. — We  object  to  any  further  testi- 
mony from  the  witness  on  the  stand. 

The   COURT.— Objection  overruled.     Ex- 
ception allowed.    [55] 

Sixth.  The  Court  erred  in  denying  the  motion 
of  the  defendant  to  strike  out  the  testimony  of  the 
witness  Mossman,  to  which  ruling  an  exception  to 
the  defendant  was  allowed  by  the  Court,  as  fol- 
lows: 


8 

Mr.  RAY. — We  move  that  the  testimony  of 
the  witness  Mossman  be  stricken  and  that  the 
jury  be  instructed  to  disregard  any  testimony 
with  reference  to  the  defendant  Peterson  and 
any  boat  or  the  contents  taken  without  a  search- 
warrant  first  served  in  violation  of  the  fourth 
and  fifth  amendments  to  the  Constitution  of 
the  United  States. 

The  COURT.— The  motion  is  denied.  De- 
efndant  allowed  an  exception. 

Seventh.  The  Court  erred  in  permitting  the 
introduction  of  testimony  of  the  witness  Watson  as 
to  a  conversation  with  the  defendant  at  the  time 
of  his  arrest,  over  and  against  the  objection  and 
exception  of  the  defendant,  as  shown  by  the  bill 
of  exceptions. 

Q.  At  that  time,  and  before  you  went 
down  to  the  boat — before  Mr.  Hoffman  and  Mr. 
Mossman  returned — did  Mr.  Peterson,  the  de- 
fendant, make  any  voluntary  statement  to  you 
in  regard  to  the  boat  of  any  kind? 

Mr.  RAY. — Just  a  minute,  had  you  a  war- 
rant?   A.     No,  sir. 

Q.     Had  you  jDlaced  him  under  arrest? 

A.     No,  sir. 

Q.  Was  he  under  arrest  while  you  were 
talking  to  him? 

A.     I  don't  know  that  I  hold  him  he  was. 


Q.  You  in  no  manner  advised  him  or 
warned  him  that  any  conversation  would  be 
used  against  him.    A.     I  did  not. 

Mr.  EAY. — We  object  to  any  conversa- 
tion. 

The  COURT.— Objection  overruled.  Ex- 
ception allowed. 

Eighth.  The  Court  erred  in  denyin  the  mo- 
tion of  the  defendant  for  a  directed  verdict  of  not 
guilty,  to  the  denial  of  which  motion  an  exception 
was  allowed  by  the  Court,  as  shown  by  the  bill  of 
exceptions :    [56] 

Mr.  RAY. — The  defendant  moves  to  direct 
a  verdict  on  the  grounds: 

1.  That  there  is  no  testimony  in  this  case 
to  prove  ownership  or  possession  by  the  de- 
fendant Peterson  of  the  liquor  introduced  in 
evidence. 

2.  That  there  is  no  testimony  of  owner- 
ship of  the  boat  in  Peterson. 

3.  That  there  is  no  testimony  in  the  case 
tending  to  connect  the  defendant  with  the  com- 
mission of  this  offense,  and  for  the  further 
reason  that  the  testimony  sought  to  be  intro- 
duced has  its  basis  in  an  illegal  search  and 
seizure  in  contravention  to  the  Constitution 
of  the  United  States. 
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The  COURT. — The  motion  is  denied.    De- 
fendant allowed  an  exception. 

Ninth.  The  Court  erred  in  denying  the  mo- 
tion of  defendant  in  arrest  of  judgment,  on  tiie 
ground  that  the  Court  was  without  jurisdiction  to 
render  judgment  against  the  defendant. 

Tenth.  The  Court  erred  in  entering  ju'lgrt'ont 
in  said  cause  against  defendant. 

ARGUMENT. 

The  record  in  this  case  shows  that  prior  to  the 
filing  of  this  charge  before  the  United  States  Com- 
missioner under  the  Alaska  Dry  Law,  plaintiff  in 
error  was  charged  under  the  National  Prohibition 
Act  and  bound  over  by  said  Commissioner  to  appear 
before  the  next  grand  jury  of  the  Third  Division  of 
the  Territory  of  Alaska  upon  the  same  charge  (Tr, 
p.  23).  The  evidence  shows  that  on  the  day  in 
question  Government  officers  were  standing  on  the 
dock  at  Anchorage,  when  they  saw  a  boat  come 
up  to  the  dock  and  land  there;  that  a  man  whose 
identity  they  did  not  know  got  out  of  said  boat  and 
went  into  the  dock  office  and  after  a  while  he  came 
out,  got  into  his  boat  and  went  down  the  bay  three 
or  four  miles  and  landed  there.  They  further  testi- 
fied that  they  saw  the  party  in  the  boat  make  two 
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or  three  trips  from  the  boat  to  the  shore;  that  they 
knew  he  could  not  get  away,  so  they  went  down  there 
and  found  plaintiff  in  error  asleep  on  the  bach,  and 
a  boat  (Tr.  p.  27) ;  that  they  did  not  know  what 
was  in  the  boat  (Tr.  pp.  35-36),  and  that  they  had 
no  search  warrant.  They  searched  the  boat  and 
found  ten  10-gallon  kegs  of  ''white  mule";  that  the 
plaintiff  in  error  was  arrested ;  that  he  was  not  given 
warning  as  to  his  constitutional  rights,  and  that  he 
said  he  had  been  out  with  the  boat  all  night  (Tr. 
pp.  35-40). 

I.  From  this  evidence  it  is  apparent  that  the 
officers  had  no  grounds  upon  which  to  base  this 
search  and  seizure.     They  very  frankly  admit  they 

did  not  know  who  was  in  the  boat  and  did  not 
know  that  anything  was  in  the  boat — in  fact,  they 
didn't  see  anything  in  it.  The}^  also  admit  that 
after  landing  down  the  bay  it  would  be  impossible 
for  a  man  to  get  out  of  there,  yet,  in  the  face  of  this 
situation,  where  it  is  perfectly  apparent  that  a 
search  warrant  could  easily  be  obtained,  they  took 
the  law  into  their  own  hands  and  went  down  to  the 
boat  and  arrested  plaintiff  in  error  illegally  and 
then  searched  the  boat  without  any  authority  of 
law  and  against  the  constitutional  rights  of  plain- 
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tiff  in  error,  as   set   out  in  assignment  of   errors 
2,  4,  5  and  6. 

There  is  nothing  in  this  record,  to  show  that 
the  officers  had  even  a  suspicion  that  any  law  of 
the  United  States  was  being  violated.  As  far  as 
the  record  is  concerned,  any  citizen  could  have  his 
rights  violated  with  the  same  impunity.  The  mere 
fact  that  the  result  of  this  search  was  the  finding 
of  intoxicating  liquor  is  not  enough,  under  numer- 
ous decisions  of  this  court  and  other  courts,  to 
justify  the  search. 

It  is  plaintiff-in-error's  contention  that  under 
the  record  the  evidence  was  illegally  seized  and  ac- 
quired; that  plaintiff  in  error  was  compelled  to 
supply  evidence  against  himself  and  that  the  same- 
was  improperly  admitted. 

The  fourth  amendment  to  the  Constitution  of 
the  United  States  provides: 

"The  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warrants  shall 
issue,  but  upon  j^robable  cause,  supported  by 
oath  or  affirmation,  and  particularly  describ- 
ing the  place  to  be  searched,  and  the  persons 
or  things  to  be  seized." 
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The  Fifth  Amendment  further  provides: 

''No  person  *  *  *  *  shal  be  compelled  in 
any  Criminal  Case  to  be  a  witness  against 
himself,  nor  be  deprived  of  life,  liberty  or  prop- 
erty, without  due  process  of  law;  nor  shall  pri- 
vate property  be  taken  for  public  use,  without 
just  compensation." 

The   following   cases   announce   the   principles 
that  we  are  contending  for : 

United  States  vs.  Slusser,  270  Fed.  819. 
Hoyer  vs.  State,  193  N.  W.  89. 
Boyd  vs.  United  States,  116  U.  S.  616. 
Weeks  vs.  United  States,  232  U.  S.  383. 
Amos  vs.  United  States,  255  U.  S.  313. 
Gouled  vs.  United  States,  255  U.  S.  298. 
Snyder  vs.  United  States,  285  Fed.  1. 
Giles  vs.  United  States,  284  Fed.  208. 
United  States  vs.  Ovaritius,  267  Fed.  227. 
United  States  vs.  Kaplan,  286  Fed.  973. 

II.  The  Court  erred  in  permitting  the  admis- 
sion of  testimony  of  the  witness  Mossman  as  to  the 
conversation  had  with  the  plaintiff  in  error  at  the 
time  of  his  arrest.  The  record  affirmatively  shows 
(Tr.  p.  31-40)  that  the  officers  did  not  warn  the 
plaintiff  in  error  as  to  his  constitutional  rights  as 
to  making  any  statement.  (Assignment  of  Errors 
III  and  VII. 
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It  is  true  that  the  witness  states  that  it  was  a 
voluntary  statement,  but  that  is  merely  a  conclu- 
sion of  the  witness.  It  might  not  have  been  made 
if  the  officer  had  warned  him  of  his  constitutional 
right.  In  any  event,  it  was  the  duty  of  the  officer 
to  warn  him  as  to  his  constitutional  rights.  It 
being  admitted  that  he  failed  to  do  so,  the  Court 
erred  in  admitting  the  statement. 

United  States  vs.  Kallas,  272  Fed.  742. 

United  States  vs.  Bell,  81  Fed.  830. 

III.  The  first  assignment  of  error  is  that  the 
trial  court  was  without  jurisdiction  to  tr}^  the  case 
on  the  complaint  filed. 

The  Fifth  Amendment  to  the  Constitution  pro- 
vides that  no  person  shall  be  held  to  answer  for  an 
infamous  crime,  exce23t  on  presentment  to  a  grand 
jury. 

Section  10509,  Comp.  Stat.,  provides: 

''All  offenses  which  may  be  punishable  by 
death,  or  imprisonment  for  a  term  exceeding 
one  year,  shall  be  deemed  felonies.  All  other 
offenses  shall  be  deemed  misdemeanors." 

The  record  in  this  case  shows  that  plaintiff  was 
sentenced  to  one  year  in  jail  and  in  addition  thereto 
to  pay  a  fine  of  $1,000.00,  in  default  of  the  payment 


15 

of  which  he  should  serve  a  term  in  jail  not  to  ex- 
ceed one  day  for  each  $2.00  of  said  fine  unpaid 
(Tr.  p.53). 

It  is  clear  from  this  judgment  that  he  may  be 
imprisoned  for  more  than  one  year  under  this  sen- 
tence, and  that  he  was  denied  the  constitutional 
right  of  having  this  case  presented  to  a  grand  jury 
before  trial. 

While  we  are  aware  that  this  court,  in  Ahhate 
vs.  United  States,  270  Fed.  735,  Koppitz  vs.  United 
States,  290  Fed.  96,  and  Simpson  vs.  United  States, 
290  Fed.  963,  has  held  that  the  Alaska  Bone  Dry 
Law  is  valid,  it  appears  from  an  examination  of 
these  cases  that  they  were  decided  prior  to  the 
amendment  to  the  National  Prohibition  Act  of 
November  23,  1921  (c.  134,  s.  5,  42  Stat.  223),  or 
that  this  amendment  was  not  called  to  the  Court's 
attention,  which  provides: 

"All  laws  in  regard  to  the  manufacture  and 
taxation  of  and  traffic  in  intoxicating  liquor, 
and  all  penalties  for  violation  of  such  laws 
that  were  in  force  when  the  National  Prohibi- 
tio  Act  was  enacted,  shall  be  and  continue  in 
force,  as  to  both  beverage  and  non-beverage 
liquor,  excej^t  such  provisions  of  such  laws  as 
are  directly  in  conflict  with  any  provision  of 

the  National  Prohibition  Act  or  of  this  Act. 

*  *  *  n 
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It  will  be  noted  that  Congress  in  this  amend- 
ment based  the  continuance  of  the  then  existing 
laws  upon  the  one  proposition  that  their  provisions 
would  still  be  in  force  except  where  such  provisions 
were  directly  in  conflict  with  any  provision  of  the 
National  Prohibition  Act.  That  the  Alaska  Bone 
Dry  Law  is  in  direct  conflict  with  the  National  Pro- 
hibition Act  is  clear.  In  the  present  case,  under 
the  National  Prohibition  law,  plaintiff  in  error 
could  only  be  fined  $500.00,  yet  the  record  in  this 
case  shows  that  he  was  sentenced  to  one  year  in 
jail  and  a  fine  of  $1,000.00 — a  direct  conflict. 

There  is  another  conflict,  the  National  Prohibi- 
tion Act,  which  makes  the  possession  of  intoxicating 
liquor  fit  for  beverage  purposes  a  crime.  What  is 
White  Mule  ?  Is  it  an  intoxicating  liquor  fit  for  bev- 
erage purposes  ? 

If  this  court  gives  to  the  word  "all,"  as  used 
in  this  amendment,  its  common,  ordinary  meaning, 
it  must  construe  the  same  to  mean  every  law, 
whether  general  or  special.  It  means  all  laws 
passed  by  Congress,  and  both  the  Bone  Dry  Law  and 
the  Prohibition  Act  are  such.  A  reading  of  Section 
2  of  the  Amendment  to  the  Constitution  would  indi- 
cate that  this  is  the  only  construction  that  could 
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possibly  be  given  to  this  amendment  of  1921.  There 
it  is  found  that  concurrent  power  to  enforce  is  given 
to  Congress  and  the  several  States,  not  to  the  Terri- 
tory. It  is  going  beyond  the  ordinary  rules  of  con- 
struction to  say  that  Congress  intended  that  there 
should  be  two  sets  of  laws  for  the  same  act  in  the 
same  Territory,  with  different  penalties.  As  we 
understand  the  rules  of  construction,  it  is  that  where 
there  is  a  conflicting  penalty,  the  lesser  should  be 
enforced. 

Can  it  be  said  that  the  people  of  the  United 
States,  when  they  voted  for  the  Eighteenth  Amend- 
ment to  the  Constitution,  intended  that  Congress  or 
the  courts  should  hold  that  a  citizen  of  Massachu- 
setts should  be  fined  $500.00  for  the  offense  herein 
charged,  and  that  a  citizen  of  Alaska  should  go  to 
jail  for  a  year  and  pay  a  fine  in  addition  of 
$1,000.00  which,  if  he  did  not  pay,  he  would  have 
to  work  out  at  the  rate  of  $2.00  per  day?  In  other 
words,  the  man  in  Massachusetts  would  on  the  same 
ratio  spend  250  dsijs  in  jail,  while  the  man  in 
Alaska  would  have  to  spend  865  days.  We  think 
not. 

Again,  Section  10138,  4-5a,  Comp.  Stat.,  pro- 
vides : 
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'This   Act   and   the  National   Prohibition 

Act  shall  apply  not  only  to  the  United  States 

but  to  all  territory  subject  to  its  jurisdiction. 
*  *  ■?«■  *>> 

Here  is  a  declaration  that  is  not  found  in  the 
original  Act.  There  is  no  exception.  It  is  made  to 
apply  to  ''all  territory  subject  to  its  jurisdiction.'' 
Coupled  with  Section  10138  4/5c,  supra,  in  which 
Congress  declares  that  all  laws  shall  continue  in 
force  "except  such  provisions  of  such  laws  as  are 
directly  in  conflict  with  any  provision  of  the  Na- 
tional Prohibition  Act  and  this  Act,"  it  does  not 
seem  that  there  could  be  any  question  of  what  Act 
Congress  intended  should  govern  the  trafficking  in 
intoxicating  liquors.  In  this  amendment  Congress 
has  used  the  words  "except  such  provisions  of  such 
laws  as  are  directly  in  conflict  with  any  of  the  pro- 
visions of  the  National  Prohibition  Act  and  this 
Act."  There  is  nothing  in  this  language  what  would 
give  to  it  or  to  the  word  "any"  a  construction  dif- 
ferent from  the  ordinary  meaning. 

We  submit  that  it  affirmatively  appears  from 
the  language  of  the  amendment  that  Congress  in- 
tended that  all  violations  of  liquor  laws  under  fed- 
eral jurisdiction  should  be  tried  under  the  National 
Prohibition  Act,  and  that  the   court  was  without 
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jurisdiction  to  try  the  plaintiff  in  error  upon  the 
complaint  herein. 

The  record  in  this  case  shows  that  at  the  time 
of  the  trial  there  was  an  action  pending  against 
plaintiff  in  error  under  the  National  Prohibition 
Act  for  the  same  transaction.  This  standing  alone 
would  seem  to  indicate  doubt  on  the  part  of  the 
prosecuting  officers  as  to  whether  the  jurisdictional 
facts  existed  under  the  Alaska  Dry  Law. 

IV.  Asignments  9  and  10  relate  to  the  trial 
court  having  overruled  plaintiff-in-error's  motion 
for  an  instructed  verdict  and  in  arrest  of  judgment. 
If  our  position  upon  the  previous  assignments  here- 
in discussed,  or  upon  any  of  them,  is  correct,  the 
error  of  the  court  below  in  refusing  an  instructed 
verdict  of  not  guilty  and  in  entering  a  judgment 
and  sentence  upon  the  verdict  is  manifest  and  need 
not  be  discussed. 

For  the  errors  committed  we  respectfully  urge 
that  plaintiff  in  error  be  granted  a  new  trial. 
Respectfully  submitted, 
JOHN  F.  DORE, 
FRANCIS  C.  REAGAN, 
L.  V.  RAY, 
Attorneys  for  Plaintiff  in  Error. 
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Statement  of  the  Case 


Apyjellaut,  C  F.  Peterson  was  accused  on  Septem- 
ber 21,  1922  of  unlawful  ])ossession  of  wiiiskey  com- 
monly  called   "\vliite   mule,"    in    violation   of   the   Act 
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of  Congress  known  as  tlie  Alaska  Dry  Law,  before 
Hon.  W.  H.  Rager  in  Commissioner's  Conrt  for  Knik 
Precinct,  Third  Division,  Territory  of  Alaska.  The 
complaint  by  C,  W.  Mossman,  Deputy  United  States 
Marwshal,  charging  him  is  herein  set  forth: 

"In  the  United  States  Commissioner's  Court  for  Knik 
Precinct,   Third  Division,   Territory  of  Alaska. 

UNITED   STATES   OF   AMERICA  No. 

vs. 
C.  E.  PETEKvSON. 

"Complaint  for  the  Violation  of  the  Act  of  Congress, 

Approved  February  14th,   1917,   Known  as  the 

Alaska  Dry  Law. 

(Filed    Sept.    21,    1922.) 

C.  F.  Peterson  is  accused  by  C.  W  .Mossman,  Depu- 
ty United  States  Marshal,  in  this  complaint  of  the 
crime  of  having  intoxicating  liquor  in  his  possession, 
committed    as   follows: 

The  said  C.  F.  Peterson,  on  the  21st  day  of  Sep- 
tember, A.  D.  1922,  in  Knik  Precinct,  in  the  Territory 
of  Alaska,  and  within  the  jurisdiction  of  this  Court, 
then  and  there  being,  did  then  and  there  wilfully  and 
unlawfully  have  in  his  possession  intoxicating  li- 
(juor,  to  wit,  whiskey,  commonly  called  "white  mule," 
in  violation  of  the  provisions  of  the  Act  of  Congress, 
approved  February  14th,  1917,  commonly  known  as 
the  Alaska  Dry  Law%  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided  and  against 
the  peace  and  dignity  of  the  United  States  of  Anu^ri- 
ca. 

(Signed)      C.   ^y.   MOSSMAN. 
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Uiiiti'd    States   of   Arnorica, 
Territory  of  Alaska,     ss. 

T,  C.  AV.  Mossinaii,  beiiii>'  first  duly  sworn,  uijon  oatli 
depose  and  say  that  tlie  foregoing'  complaint  is  true; 
and  that  I  am  a  deputy  United  States  marshal  for 
the   Third   Division   of  the  Territory   of  Alaska. 

(Signed)     C.  W.   MOSSMAN. 

Subscribed    and    sworn    to    before   me    tbis    21st    day 

of   Sept.,    1922. 

(Seal) 

(Signed)      W.    H.    liAGER, 

U.  S.  Commissioner  and  Ex-Officio  Justice  of  tbe 
Peace." 

On  September  27,  1922,  defendant  was  tried  by 
said  commissioner  and  Justice  of  the  Peace,  a  jury 
baving  been  waived,  and  was  found  guilty  and  sen- 
tenced to  serve  one  year  in  jail  and  to  pay  a  fine 
of  $1000.00.  Prom  this  judgment  and  sentence  de- 
fendant appealed  to  the  District  Court  for  the  Terri- 
tory of  Alaska,  Third  Division,  and  was  thereupon 
again  tried,  before  a  jury,  on  November  28,  1922, 
and  convicted  and  was  tbereafter  sentenced  undei- 
such  conviction  on  December  15,  1922,  to  one  year 
in  the  federal  jail  at  Anchorage,  Alaska,  and  to  pay 
a  fine  of  $1000.00.  On  this  conviction  defendant  sues 
out  this  writ  of  error,  containing  ten  assignments, 
Avhich    may    be   grouped    as   follows: 
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I. 

Jurisdiction  of  the  Conrt. 

II. 
Error  in  Admission  of  Evidence. 

III. 
Insufficiency   of  Evidence. 

IV. 

Ei-roi"  of  Oonrl    in   refusin.^-  Plea    In  Bar. 

With  tlie  exception  of  tlie  Plea  in  Bar  the  points 
raised  in  tliis  case  are  identical  with  those  raised 
in  Number  41 46,  anotlier  appeal  before  this  conrt  by 
the  same  a})pellant.  This  brief  is  based  upon  the 
assi,<>nmeTits  of  error  and  not  upon  tlie  points  of 
appellant's  ])rief  for  tlie  reason  that  the  same  lias 
not  been  served.  It  is  now  the  10th  day  of  Fybruai-y, 
fuid  it  will  he  impossible  to  await  the  service  of 
such  brief,  which  could  not  arrive  for  at  least  one 
week  by  the  mail.  The  United  States  Attorney  is 
required  to  be  pi'esent  in  this  court  at  San  Francisco 
on  March  51  h.  It  will,  therefore,  be  seen  to  await 
the  arrival  oi'  such  l)r-ief  the  (Tovernment  would  not 
liave  snfficienl  time  by  any  means  to  prepare  brief, 
have    it    f)i-inted,    make    the   journey    to    San    Francisco, 
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and  file  same  tliroe  days  before  the  case  is  called 
for  arniiment,  under  tlie  rule,  hence,  as  before  stated, 
the  reason  for  basing'  tins  brief  npon  the  assignments 
of  error  of  appellant. 

1M)1NTS    AND    Al'THORlTIES 

Authority  or  right  of  any  person  other  than  officer 
to    make    comj)laint. 

People  vs.  Stickle,   (Mich)  121  NW  497 

16    Corpus   Juris,    Page   289,   Sec.   497. 

State  vs.  Howard  (NH)  43  Atl.  592. 

United    States    vs.    Skinner,    27    Fed.    Cas.    No. 

i(),;]09. 

State  vs.  Giles  (Maine)  64  Atl.  619. 
Com.  vs.  Murphy,   (Mass.)   18  NE  418. 
Com.  vs.  Alden   (Mass.)   9  NE  15. 
State  vs.  Woodmanse,  (R.  I.)  35  Atl.  961. 
Wooten  vs.  State,  (Tex)  121  SW  703. 

A  person  convicted  of  violating  the  Alaska  Dry 
Law,  an  Act  of  Congress  approved  February  14,  1917, 
cannot  (1)  be  imprisoned  in  the  penitentiary  nor  at 
hard  labor;  cannot  (2)  l)e  imprisoned  foi"  a  longer 
term  than  one  year  on  a  single  charge;  therefore  (3) 
the  offense  is  a  misdemeanor,  and  can  (4)  be  prose- 
cuted under  an  information  oi-  complaint,  as  well  as 
by  indictment  of  a  Grand  Jury. 

(1)  Alaska  Dry  Law,   Sections  1,  24,  etc. 
In  Re  Mills,    135   U.   S.   263. 
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In  Re  Bonner,  15]  U.  S.  242. 
Homer  vs.  State,  1  (Jreg.  267. 
Brooks  vs.  People,  24  Pac.  553   (Col.) 

(2)  Alaska  Dry  Law,  Sections  1,  24,  etc. 
Ex  Parte  Jackson,  96  U.  S.  727. 

In  Re  MacDonald,  33  Pac.  20  (Wyo.)— distin- 
guishing- Ex  Parte  Rosenheim,  23  Pac.  372 
(Cal.)   " 

State  vs.  Baxter  21  Pac.  650  (Kan.) — citing  in 
Re  Boyd,   9  Pac.   240. 

Ex   Parte   McGee,   54   Pac.    1091    (Oreg.) 

In  Re  Newton,  58  N.   W.  436  (Neb.) 

Ex  Parte  Bryant,  4  S.  854  (Fla.) 

Bailey  vs.   State,   6   S.   398    (Ala.) 

Ex  Parte  Boiling-,  31  111.  96 

Davis  vs.   Stats,   22   (la.   101. 

(3)  Alaska  Dry  Law,  Sections  1,  etc. 
Compiled  Laws  of  Alaska,  1913,  Section  2065. 
Act  of  March  4,  1909,  C.  321,  Sec.  336,  35  Stat. 

1152;   Barnes   Federal   Code,   Sec.   10,038. 

(4)  Alaska  Dry  Law,  Sections  18  and  28. 

U.  S.  vs.  Powers  and  Robertson,  1  Alaska  180, 
and    cases   cited    on   page   184. 

John  H.  Breede  vs.  James  M.  Powers,  II.  S.  Mar- 
shal, Sup.  Ot.  No.  45— Oct.  Term,  1923  (Un- 
reported   to    date). 

Young  vs.  U.  S.  272  Fed.  967   (9th  Cir.) 

U.  S.  vs.  Achen,  267  Fed.  595  (E.  1).,  N.  Y.) 

U.   S.  vs.  Quaritus,   267  Fed.   227. 

U.  S.  vs.  Metzgar,  270  Fed.  291. 

The  Congress  of  the  United  States  has  anthority  to 
pass  legislation  making  the  possession  of  intoxicating 
liquor  a   crime,   and   the  Alaska   Dry   Law   is  valid. 
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Binns  vs.  United  States,  194  U.  S.  490-1. 
Street  vs.  Lincoln  Safe  Deposit  Co.  (S.  D.  N.  Y.) 

2(i7  Fed.  70(i~See  also  same  in  254  U.  S.  88. 
Rose  vs.  U.  S,    (6th  Cir.)   274  Fed.  245. 
U.  S.  vs.  Murphy,  (E.  D.  N.  Y.)  264  Fed.  842. 
Massey  vs.  U.  S.   (8th  Cir.)   281  Fed.  293. 
Page  vs.   U.   S.    (9th   Cir.)    278  Fed.   41. 
Jacob  Ruppert  vs.   Caffey,  251  U.   S.   264. 
Abbate  vs.  U.  S.   (9th  Cir.)   270  Fed.  7.35. 
Simms  vs.  Simms,   175  U.   S.   168. 
Mormon    Church   vs.   United    States,    136   U.    S. 

1-42. 
National  Bank  vs.   County   of  Yankton,    101   U. 

S.     129-132. 
Koppitz  vs.  United  States,   272  Fed.  96. 

Tile    complaint     imder     which     defendant    was     con- 
victed states  facts  sufficient  to  constitute  a  crime. 

Cabiale  vs.   U.   S.    (9th   Cir.)    276  Fed.   769,   see 

par.   2. 
Young  vs.  U.  S.  (9th  Cir.)  272  Fed.  967. 
Massey  vs.  U.  S.   (8th  Cir.)   281  Fed.  293. 
Heitler  vs.  U.  S.   (7th  Cir.)   280  Fed.  703. 
Strada  vs.  U.  S.   (9th  Cir.)   281  Fed.  143. 
Laurie  vs.  U.  S.    (6th  Cir.)   278  Fed.  9.34. 
Feigin  vs   U.   S.    (9th   Cir.)    279  Fed.   107. 
U.  S.  vs.  Everson  (S.  D.  Fla.)  280  Fed.  126,  dis- 

tinj:>iiishini^   Dowlin^-   case 
Vesely  vs.  U.  S.    (9th  Cir.)   275  Fed.  693. 
Millich  et  al.  vs.  U.  S.  (9th  Cir.)  282  Fed.  604. 
Herine  vs.  U.  S.  (9th  Cir.)  276  Fed.  806. 
Kathriner  vs.  U.  S.   (9th  Cir.)   276  Fed.  808. 

A  search  warrant   is  unnecessary  to  search   an   auto- 
mobile,  boat    or   otlier   vehicle   where   the   officer   mak- 
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iiij>'  the  scare!]   has  reasonable  grounds  to  believe  that 
contraband     intoxicating-     liquors     are     being     carried 

llier(»in. 

Lambert  vs.  U.  S.  282   Fed.  413   (9th  Cir.) 
U.   S.   vs.   Bateman,   278   Fed.   231    (S.    1).    Cal., 
N.   D.) 

U.   S.   vs.   Fenton,   268  Fed.  221   (D.  Mont.) 
Boyd  vs.  U.  S.,  286  Fed.  930  (4th  Cir.) 
Bell  vs.   U.   S.,   285  Fed.   145    (5th  Cir.) 
McBride  vs.  U.  S.,  284  Fed.  416  (5th  Cir.) 
U.  S.  vs.  Rembert,  284  Fed.  996  (S.  D.  Tex.) 
Houck  vs.  State,  140  N.  E.  112  (Ohio). 
Elrod  vs.  Moss,  278  Fed.  123   (4th  Cir.) 
Vachina  vs.  U.  S.,  283  Fed.  25   (9th   Cir.) 
U.  S.  vs.  Snyder,  278  Fed.  650  (N.  D.,  W.  Va.) 
O'Connor  vs.  U.  S.,  281  Fed.  396  (D.,  N.  J.) 
U.  S.  vs.  Vatune,  292  Fed.  497  (N.  D.  Cal.,  S.  D.) 
Ex  Parte  Morrill,  35  Fed.  261  (Cir.  Ct.  Greg.) 
U.  S.  vs.  Welsh,  247  Fed.  239   (S.  D.,  N.  Y.) 

Statements  and  conversations  made  to  a  Deputy 
U.  S.  Marshal  or  other  officer,  either  before  or  after 
arrest,  which  were  voluntary,  and  not  induced  by 
duress,  intimidation  or  other  improper  influences,  are 
admissabie,  and  the  officei-  may  testify  to  thorn  nt 
llic    trial. 

Perovich  vs.  U.  S.,   205  V.   S.  86. 
Wilson  vs.  U.  S.,   162  U.  S.  613. 
Mangum  vs.  U.  S.,  289  Fed.  213  (9th  Cir.) 
Murray  vs.  U.  S.,  288  Fed.   1008   (Ct.  of  App., 

1).  C.) 
Murphy  vs.  U.  S.,  285  Fed.  801  (7th  Cir.) 
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Wiggins  vs.  U.  S.,   ("ind  Circuit)   272  Fed.  41. 
State  vs.  Brinkley,   105  Pae.  708   (Oreg.) 
State  vs.  Crowder,  21  Pac.  208   (Kan.)   8ee  Par. 
2   and   cases   tliere   cited. 

Adiiiissioiis  admitted  by  trial  Judge  in  tlie  exercise 
of  liis  discretion  will  not  be  disturbed  unless  tliere  is 
ai)])arent    and    manifest    error. 

Rogoway  vs.    State,    78   Pac.   987. 

Stats  vs.  Humphrey  et  al  128  Pac.  824  (Oreg.) 

State  vs.  Morris,  1C3  Pac.  567   (Oreg.)   See  par. 

5-6. 
Mangum  vs.  U.  3.  289  Fed.  213   (9th  Cir.) 

The  (V)urt,  in  tbe  iustructious  to  the  jury,  correctly 
stated  the  law  of  "possession";  there  was  "substan- 
tial" evidence  that  defendant  was  the  possessor  of  the 
intoxicating  liquor;  the  weight  of  the  evidence  is  for 
the  jury,  and  Ay)pe]late  Courts  will  not  disturb  the 
verdict. 

Compiled  Laws  of  Alaska,   1913,   Sec.  2266. 
Rev.  St.   Sec.   1011,   Comp.   St.,   Sec.   1672. 
Page  et  al  vs.  U.  S.   (9th  Cir.)   278  Fed.  41. 
Rose  vs.  U.  S.   (6th  Cir.)   274  Fed.  245. 
Waddel  vs.  U.  S.   (8th  Cir.)   283  Fed.  409. 
Laurie  vs.  U.  S.,  278  Fed.  934  (6th  Cir.) 
Penn    Casualty    Company    vs.    Whiteway    et    al, 
210    Fed.    7S2    (9th    (^ir.) 

A    [)len    in    bar    claiming    mergei"    can    only    )>(>    made 
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after   a   conviction.      There   can   be   no   merger   of   of- 
fenses of  same  grade. 

Section  2209  Alaska  Code 

16  Corpus  Juris,  Page  59,  Sec.  10. 

Vol.  1  Whart  Crim.  Law,  Page  50,  Sec.  39. 

Berkowitz  vs.  United  States,  93  Fed.  452. 

Sec.  1,  Alaska  Dry  Law. 

Sec.  26,   Title  2,   Natl.   Pro.  Act. 

Brewster  vs.  State,    (Ind.)    151  NE  54. 


ARGUMENT 


Appellant  ciuestions  the  sufficiency  of  the  com- 
plaint in  this  case  on  the  ground  that  C.  W. 
Mossman  does  not  sign  the  complaint  in  an  official 
capacity.  Tn  the  first  place  we  think  the  contention 
is  without  merit  for  he  has  made  the  complaint  as 
deputy  marshal.  In  the  very  first  paragraph  (Recoid 
page  6)  defendants  are  accused  ''by  C.  AV.  Mossman, 
Deputy  United  States  Marshal."  This  is  repeated  in  tJie 
verification,  but  assuming  that  he  has  not  sufficiently 
described  himself,  he  has  tlie  same  right  as  any  other 
person  to  nuike  complaint.  Section  27  of  the  Alaska 
Dry  Law  makes  it  the  duty  of  certain  officials  to  en- 
foi'ce  the  Act,  among  them,  of  course,  marshals  and 
tlepntics,  bni  nowhere  can  it  be  shown  tliai  tliey  are 
gi\'en     exclusive     Jnrisdiction     of    making     eomphiints, 
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:ni(l   niiloss  tliey  are  given  oxchisive  jurisdiction,   any- 
one can  make  a  complaint. 

K)  Corpus  Juris,  Page  2S9,  Sec.  497,  states  that  the 
luh'  lliat  couiplaiuts  nuiy  be  made  by  any  person  is  of 
long-  standing  and  further,  on  page  290  in  the  same 
section   is   the  following   language: 

''But  the  mere  fact  that  certain  officers  are  author- 
ized to  make  complaint  does  not  necessarily  give  them 
the   exclusive  right   to   do   so." 

In  People  vs.  Stickle,  Mich.  121  N.  W.  498,  a  well 
considered  case  where  defendant  was  convicted  of 
wife  desertion,  it  is  contended  that  only  the  Superin- 
teiuhmt    of    the    ])oor    could    make    tlie    complaint,    the 

coui't   said: 

"And  tile  nile  that  one  who  is  a  competent  witness 
and  has  knowledge  of  the  facts  may  make  complaint 
in  a  criminal  case,  permits  the  wife  to  be  the  com- 
plaining witness  in  this  case.  No  good  reason  has  been 
suggested  for  holding  that  because  a  superintendent  of 
the  pool'  or  a  county  agent  may  make  the  com- 
plaint, it  was  intended  to  give  them  the  exclusive  right 
to  initiate  j)roceedings." 

In  State  vs.  Howard  (N.  H.)  43  Atla.  592,  where 
defendant  was  charged  with  keeping  a  dog  without 
a  license  in  violation  of  a  State  Law,  wherein  the 
Mayoj-  of  eacli  City  and  the  selectmen  of  each  town 
are    itM|uir((]     to    )nake    complaint     against     owners    or 
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keepers,  it  was  contended  tliat  no  otlier  persons  could 
make   complaints,    that    the    court    held: 

''Any  person  may  make  a  complaint  nnder  Section 
8  or  kill  an  unlicensed  dog  under  Section  11,  but  it  is 
a  special  duty  of  the  officers  to  whom  warrants  have 
been  issued  to  do  both  and  again  it  is  the  general 
policy  of  the  laws  that  any  person  who  has  probable 
cause  for  believing  that  another  has  committed  a 
crime  shall  be  at  liberty  to  make  complaint  against 
the  defendant." 

For  these  reasons,  that  the  complaint  does  show 
the  signature  of  the  officer,  also  that  anyone  can  sign 
tlic  complaint  who  knows  tlie  facts,  we  contend  that 
Ihc   pro])()sition    is    entirely    without   merit. 

Tlie  Alaska  Dry  Law  in  Section  T  and  all  other 
])arts  of  the  Act  specifically  states  that  a  violation 
of  the  provisions  of  the  Act  is  a  misdemeanor  and  in 
Section  28,  which  provides  the  machinery  for  prosecu- 
tions of  violations  of  the  Act,  we  find  the  following: 

"Section  28.  That  prosecutions  for  violations  of 
the  provisions  of  this  Act  shall  be  on  information  filed 
by  any  such  officer  before  any  justice  of  the  peace  or 
district  judge,  or  upon  indictment  by  any  grand  jury 
of  the  Territory  of  Alaska,  and  said  United  States 
district  attorney  or  his  deputy  shall  file  such  informa- 
tion upon  the  presentation  to  him  or  his  assistants  of 
sworn  information  that  the  law  has  been  violated; 
and  in  such  prosecutions  anyone  making  a  false  oath 
to  any  maicrial  fad  shall  be  deemed  guilty  of  ])er- 
jui'y. ' ' 
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It  seems,  in  view  of  the  above  j)i'ovisioii  and  tlie 
long  line  of  decisions  interpreting  statntes  whose  term- 
inology is  simihu'  to  that  fonnd  in  the  Alaska  Dry 
Law,  that  there  is  no  doubt  about  the  class  of  of- 
fense committed  by  a  A-iolation  of  tlie  pi'ovisions  of 
the  Act,  nor  about  the  method  of  prosecuting  such 
offenses.  But  ])laintiff  in  error  contends  that  error 
was  committeil  in  that  lie  was  tried  under  a  criminal 
information  and  not  by  an  indictment  returned  by  a 
(Jrand  Jury.  The  Su})reme  Court  of  the  United  States 
has  long  held  that  one  convicted  of  a  crime  cannot  be 
imprisoned  in  the  penitentiary  nor  at  hai"d  labor 
unless  the  Act  under  Avhich  tlie  ])rosecution  is  had 
specifically  ])i'ovides  and  authorizes  that  manner  of 
im])risonment.  This  principle  was  laid  down  in  the 
case  of  In  Re  Mills,  l.')5  V.  S.  263,  where  the  court, 
page   270,   says: 

"A  sentence  sim})ly  of  'impi'isonment'  in  the  case 
of  a  person  convicted  of  an  offense  against  the  United 
States — where  the  statute  prescribing  the  punishment 
does  not  i'e(]uii'o  that  ilie  accused  shall  be  confined 
ill  Ilie  jieniteutiai'y — cannol  be  executed  by  confine- 
ment in  a  penitentiary,  exce])t  in  cases  in  which  Ihe 
sentence   is   for   a   yieriod   longer   l1ian   one  year." 

in  the  ease  of  Tn  Re  Bonner,  151  U.  S.  242,  this 
))riiiciple    is    again    lai<l    down    and    Tn    Ke    Mills    ciled 
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Avitli    approval.      On    pages    254    and    255,    the    Court 
says : 

^'It  follows  that  the  court  had  no  jurisdiction  to 
order  an  imprisonment,  when  the  place  is  not  speci- 
fied in  the  law,  to  be  executed  in  a  penitentiary 
when  the  imprisonment  is  not  ordered  for  a  j)eriod 
of  lon^-er  than  one  year  at  hard  labor." 

Section  2065,  Compiled  I-iaws  of  Alaska,  1913,  de- 
fines  a  misdemeanoi*  as  a  ci'iuic  not  punishable  by 
death  or  by  ijuprisonment  in  the  penitentiary,  and 
Section  336,  Chaj).  :}21  of  the  Act  ol'  Marcli  4,  1900, 
(35  Stat.  1152)  is  to  the  same  effect  in  that  it  defines 
a  inisdemeanor  as  a  crime  not  ])unishable  by  death 
nor  by  imprisonment  for  a  term  exceedini>-  one  year, 
the  statute  reading  as  follows: 

^'All  offenses  which  may  be  punished  by  death  or 
imprisonment  for  a  term  exceeding  one  year,  shall  be 
deemed  felonies.  All  other  offenses  shall  be  deemed 
misdemeanors." 

Indeed  it  seems  to  be  the  contentiou  of  plaintiff 
in  erroi'  that  a  violation  of  the  provisions  of  the  Alaska 
Dry  Law  constitutes  a  felony  or  infamous  crime,  and, 
therefore,  that  the  offendei*  uiay  be  prosecuted  only 
by  Ihe  indictment  of  a  grand  jury,  on  the  ground 
tiiat  imprisonment  undei-  tlie  Alaska  Dry  Law  may 
be    i'or    a    [)eriod    exceeding    one    year.      But    the    Act 
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itself  si)ecificalh'  and  olearly  states  otherwise.  No- 
where throughout  the  Act  is  a  penalty  of  imprison- 
ment for  more  than  one  year  provided.  So  that  ap- 
])ellant's  contention  seems  to  I'est  upon  the  supposition 
that  where  a  sentence  of  imprisoninent  in  jail  for  a 
term  of  one  year  is  administered,  and  in  addition  to 
that  a  fine  is  assessed,  that  the  total  term  of  im- 
prisonment might  be  moi-e  than  a  year  in  case  the 
defendant  should  be  imprisoned  for  the  purpose  of 
collecting  the  fine. 

The  coui'ts  of  the  United  States  have  held  uniformly 
in  a  long  line  of  decisions  that  imprisonment  because 
of  non-payment  of  a  fine  is  merely  a  method  of  en- 
forcing the  payment  of  the  fine  and  constitutes  no 
l)art  of  the  penalty  administered  for  the  violation  of 
the  law. 

In  Ex  Vm-iQ  McGee,  54,  Pac.  1091,  the  Supreme 
Court  of  Oi'egon  held  that  imprisonment  to  enforce 
the  payuK^nt  of  a  fine  is  no  ])art  of  the  penalty  it- 
self,  staling   its   decision   in   the   following  words: 

"Tile  ini|)risonment  is  merely  a  ])rescribed  mode  of 
enforcing  tlie  ])ayment  of  the  fine,  and,  as  we  have 
seen,  constitutes  a  step  in  tin*  code  of  criminal  pro- 
cedure to  be  pursued  in  all  cases  involving  the  im- 
])osition  of  a  fine.  The  punislnnent  permitted  by  the 
charter  and  fixed  by  the  ordinance  is  inii)i'isonment 
or   fiiH',    ()!•   both.      All    beyond    is   mere   mode    or   man- 
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ner  of  enforcement.  The  first  can  only  be  satisfied 
by  serving  out  tbe  prescribed  term  in  prison,  while 
the  latter  may  be  satisfied  by  payment  of  the  fine 
imposed;  but  for  tlie  coercion  of  that  payment  the 
statute  has  prescribed  a  mode  of  y)rocodure,  which  is 
to  commit  the  accused  to  prison  for  a  term  not  ex- 
ceeding one  day  for  every  two  dollars  of  the  fine. 
The  mode  and  manner  of  enforcing  the  punishment 
should  not  be  confounded  with  the  punishment  it- 
self, or  regarded  as  a  part  of  it." 

In  a  case  brought  under  the  National  Prohibition 
Act  this  Court,  in  Young  vs.  Taiited  Stales,  272  PVd. 
967,  held  tliat  the  offense  charged  was  a  misdemeanor 
and  was  I'ightfully  yirosecuted  bv  information,  hold- 
ing that  this  is  the  established  law  of  tlie  Federal 
jurisdiction.  And  since  then  the  Supreme  Court  of 
the  United  States  in  the  case  of  John  H.  Brede  vs. 
James  M.  Powers,  decided,  on  October  22,  1928,  No. 
45,  October  Term,  1923,  (not  reported  to  date)  that 
prosecutions  under  tlie  National  Prohibition  Act  may 
be  brought  by  information,  since  the  offense  is  not 
infamous,  and  since  the  Act  itself  authorizes  y)rose- 
culioii    by    information. 

It  will  be  noticed  that  in  ilic  l^rede  case  an  offense 
under  the  National  Prohibition  Act  was  involved.  TTn- 
dci-  tliat  Act  the  puiiislimeni  may,  under  some  condi- 
tions be   ini[}iisoimi(>nt    up  to  a   period   of  five  years. 

The    case    at     bar     involves     an     offense     nnder    the 
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Alaska  l)i"y  Law,  wliicli  does  not  authorize  imprison- 
ineiit  in  a  penitentiary  nor  at  hard  labor,  and  the 
Alaska  Dry  Law  differs  from  the  National  Prohibi- 
tion Act  in  respect  to  the  leng'th  of  possible  imprison- 
ment by  making  one  year  the  maximum.  This,  it 
seems  to  us,  brings  the  case  at  bar  squarely  within  all 
the  decisions  holding  that  offenses  under  similar  acts 
may   be   ])rosecuted    by   information. 

Constitutionality  or  Legality  of  the  Alaska  Dry 
Law. 

Appellant  in  his  first  assignment  of  error  claims 
Congress  is  without  authority  to  pass  legislation  mak- 
ing the  possession  of  intoxicating  liquor  an  offense. 
This  matter  we  think  has  been  disposed  of  by  this 
court,  but  we  desire  to  call  the  attention  of  the 
court  to  the  case  of  Binns  vs.  United  States,  194  IT.  S. 
490-1,    as    folloAVs: 

"Tt  must  be  remembered  that  Congress,  in  the  gov- 
ernment of  the  Territories  as  well  as  of  the  District 
of  Columbia,  has  plenary  power,  save  as  controlled  by 
the  provisions  of  the  constitution,  that  the  form  of 
government  it  shall  establish  is  not  prescribed,  and 
7uay  not  necessarily  be  the  same  in  all  the  Territor- 
ies.'" 

This  is  a  case  arising  uiuler  the  Act  of  Congress 
ini])<)sing  ti'ade  licenses  on  certain  businesses  from 
Alaska. 
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In  Simins  vs.  Simms,  175  V.  S.  168,  involving  an 
action  for  divoi'oe  for  want  of  Jurisdiction,  the  court 
said: 

''In  tlie  Territories  of  the  United  States,  Congress 
has  the  entire  dominion  and  sovereignty,  national,  and 
local.  Federal  and  state,  and  has  full  legislative  power 
over  all  subjects  upon  which  the  legislature  of  a  state 
might  legislate  within  the  state." 

In  Mormon  Church  vs.  United  States,  ^'^6  U.  S. 
1-42,  involving  the  abrogation  of  charter  of  the  Mor- 
mon  Church    under  Act    of   Congress,   the   court   said: 

''The  power  of  Congress  over  the  Territories  of  the 
United  States  is  general  and  plenary,  arising  from 
and  incidental  to  the  right  to  acquire  the  Territory  it- 
self, and  from  the  power  given  b}'  the  Constitution  to 
make  all  needful  rules  and  regulations  respecting  the 
Territorv  or  other  property  belonging  to  the  United 
States."" 

National  Bank  vs.  County  of  Yankton,  101  1^  S., 
129-132,  involving  the  right  of  counties  and  town- 
ships under  a  Dakota  Territorial  Act  to  vote  bonds. 
The  court   said: 

"Their  relation  to  the  general  government  is  much 
the  same  as  that  which  counties  bear  to  the  respective 
states,  and  Congress  may  legislate  for  them  as  a  state 
does  for  ils  inimi('i])al   organizations." 

Ill    the   case   of   Abbate   vs.    United    States,   270   Fed. 
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275,   this   court    Jield   the   Bone   Dry   Law   in   force   in 
tlie  Territory  of  Alaska,  the  court  saying: 

"In  enacting  the  Bon<i  Dry  Law  *  *  *  Congress 
was  pursuing  its  policy  of  prohibition  in  Indian 
Territory." 

In  Koppitz  vs.  United  States,  272  Fed.  96,  this 
court  again  upheld  the  Alaska  Bone  Dry  Law  and  de- 
clared  it   in   force. 

As  shown  by  the  foregoing  cases  and  nianj^  others 
Congress  has  plenary  power  to  legislate  upon  all  mat- 
ters of  government  for  a  territory.  If  the  contention 
be  that  they  have  not,  then  who  has?  Many  terri- 
tories and  in  fact  almost  all  of  them  have  been 
governed  by  congressional  legislation  for  years  after 
their  acquisition  and  no  legislature  organized  or  au- 
thorized. If  they  did  not  have  authority  over  this 
subject,  then  it  would  exist  nowhere  because  Congress 
is  the  sole  repository  of  legislative  yjower  in  Terri- 
tories. Certainly  the  organization  of  the  legislature 
under  Congressional  law  would  not  change  the  mat- 
ter for  the  legislature  derives  no  authority  except  that 
conferred  by  Congress. 

As  to  constitutionality  of  such  legislation,  the  fore- 
going cases  show  that  this  power  has  been  settled 
and    legislated   upon   l)y   Congress   for   many   years. 

We   llieref()i-('   think   the  contention    is  without    niei'it. 
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ADDENDUM 

Since  tlie  preparation  of  this  brief  and  after  the  same 
is  in  the  hands  of  the  printers  the  foHowing-  informa- 
tion was  received  by  wire  from  attorney  for  Phiin- 
tiff   in   Error: 

''Will  contend  botli  cases:  amendment  National  Pro- 
hibition Act  November  twenty-three,  Nineteen  Twenty 
One,  supersedes  Alaska  Bone  Dry  Law." 

The  phrase  ''l)()th  cases"  above  evidently-  refers  io 
this  case  and  to  case  No.  4146,  also  before  this  court, 
by  the  same  appellant.  The  Amendment  to  tlie  Nation- 
al I^roliibition  Act,  ap])roved  November  2^,  1921,  is 
tile  ''Act  Supplemental  to  the  National  Prohi])ition 
Act,"   connnonly   called   the   Anti-Beer   Bill. 

It  is  hard  to  see  on  what  grounds  it  can  be  claimed 
lliai  the  Act  Su])plemental  to  tlie  National  Prohibition 
Act  sujx'rsedes  the  Alaska  Dry  Law.  Section  T  of 
the  Amendment  is  a  section  of  definitions.  Section 
2  of  the  Amendment  provides  that  ()nl>-  spirituous  and 
x'inuons  li([nors  may  be  ])rescribed  for  medicinal  ])nr- 
poses,  and  relates  to  the  conditions  undei'  which  suctli 
ina>'  he  sliii)])ed  into  the  I'nitecl  States  foi-  non-beveraii,'e 
l)iu|)()ses.  Section  ."!  ai)])lies  the  Amendment  and  tin* 
National  Prohibition  Act  to  the  Teri'itories,  s])ecifical- 
ly    iiuiitioninii,'    Hawaii    and    the    Viri>in    Islands,    and 
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confers  jurisdiction  on  their  courts.  Section  4  grants 
authority  to  the  commissioner  to  formulate  regula- 
tions to  make  the  Amendment  effective.  Section  5 
provides  that  all  laws  relating  to  the  regulation  and 
taxation  of  the  traffic  in  intoxicating  liquors  that  were 
existent  at  the  time  the  National  Prohibition  Act  was 
<'nacled  shall  continue  in  force  and  effect — unless  the 
same  are  directly  in  conflict  with  that  act  or  "with 
the  Amendment.  Section  6  provides  penalties  for 
illegal    searches   in    certain   cases,    etc. 

Since  the  Alaska  Dry  T.aw  itself  provided  only  for 
the  use  of  ''pure  alcohol"  for  "scientific,  artistic  or 
mechanical  purposes  or  for  compounding  or  preparing 
medicines,"  (Sections  2,  3,  4,  5,  6,  7,  10,  11,  12,  Al- 
aska Dry  Law)  and  'Svine  for  sacramental  purposes," 
(Sections  8  and  9,  Alaska  Dry  Law)  and,  hence,  by 
its  terms,  exclusions  and  prohibitions  made  prescrib- 
ing beer  for  medicinal  purposes  illegal,  it  is  quite 
evident  that  the  principal  purpose  of  the  Supplemental 
Act  can  have  no  repealing  effect  on  the  Alaska  Dry 
Tjaw. 

If,  l)y  some  stretch  oF  imagination.  Section  .'>  of  the 
Amendment  is  claimed  to  effect  the  validity  of  the 
Alaska  Dry  Law,  we  contend  that  the  answer  is  ob- 
vious. It  has  never  been  questioned  that  tlie  Nation- 
al   Prohibition    Act    applied    to    Alaska.      It    was    con- 
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tonded  in  Abbate  vs.  U.  S.,  270  Fed.  7^5,  and  in  Kop- 
})\tz  vs.  U.  S.,  272  Fed.  9G,  tliat  the  Alaska  Dry  T.aw 
was  repealed  by  the  National  Prohibition  Act,  but 
it  was  never  maintained  that  the  National  Act  did 
not  apply  to  the  Territory  of  Alaska.  This  court  in 
deciding-  those  two  cases  not  only  held  that  the  Alaska 
Dry  Law  was  not  repealed  by  the  National  Prohibition 
Act  and  is,  therefore,  still  in  effect,  ))nt  held  dis- 
tinctly that  both  laws  are  in  effect  in  Alaska.  So 
that  Section  ']  of  the  Act  Supplemental  to  the  Nation- 
al Prohibition  Act  in  s])ecifically  a|)plyini>-  tlie  Vol- 
stead Act  to  Hawaii  and  the  Viri>in  Islands  and  "all 
territory  su}),ject  to  its  (the  United  States')  jurisdic- 
tion" could  not  ])()ssibly  brini>-  tlie  Alaska  \)vy  Iawv 
and  the  National  Prohibition  Act  into  any  new  re- 
lationship or  conflict  whereby  the  Alaska  Dry  Law 
is    sui^erseded    by    the    latter. 

Section  .")  of  the  Amendment  was  ])asse(l  specifical- 
ly for  the  ])ur])ose  of  providing-  that  cei-tai?!  laws 
were  NOT  RF.PEALED  by  the  National  Prohibition 
Act  and  has  retV^rence  es])('cially  to  certain  Intei-nal 
Revenue  Laws  which  some  of  the  courts  had  held  were 
re))eal(d  by  the  National  Prohibition  Act.  The  Alas- 
ka l)r>-  Law  contained  no  such  tax  ])rovisious,  hence 
no   new  construction   is  needed  on  that   scoi-e. 

Section   (i  ])rovides  jjenalties  for  searching   a   private 
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dwelling  without  a  warrant,  making  malicious  search- 
es, and  for  impersonating  an  officer  of  the  United 
States.  If  there  were  anything  in  the  Alaska  Dry 
Law  contrary  to  that  provision,  the  repealing  effect 
of  the  Amendment  would,  under  the  holding  of  this 
court  in  Abbate  vs.  United  States,  supra,  extend  only 
to  the  inconsistency  or  direct  conflict.  But  we  hold 
that  there  is  absolutely  no  conflict  or  inconsistency. 

Certainly  Sections  1  and  4  cannot  be  claimed  to  have 
any  repealing  effect  on  the  Alaska  Dry  Law,  hence 
we  contend  that  appellant's  contention  is  entirely 
witliout  merit. 


II. 


Error   in    Admission    of   Evidence. 

Error  is  assigned  upon  the  action  of  the  trial  court 
in  admitting  the  liquor  which  had  been  seized,  in  evi- 
dence, witliout  a  search  warrant  and  allowing  the  wit- 
nesses to  testify  regarding  same.  The  claim  is  urged 
under  the  fourth  and  fiftli  amendments  of  the  consti- 
tution (Eecord  page  61,  62,  63,  27,  37).  As  the  court 
well  knows  the  question  to  be  determined  is  whether 
the  search  is  an  unreasonable  one.  There  is  no  giiar- 
antee  in  either  the  fourth  or  fifth  amendments  against 
searclies    of    veliicles,    either    reasonable    oi-    unreason- 
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able,  tlio  protection  afforded  being  given  to  ]3ersons 
and  lionses,  ])apers  and  effects.  It  was  for  tbe  coni't 
below  and  for  this  court  here  to  determine  Avhelher 
tlie  search  was  an  unreasonable  one  in  view  of  all 
the  facts  and  the  evidence.  The  evidence  shoAvs  that 
Deputy  Ignited  States  marshals  Mossman,  Watson 
and  Hoffman,  on  the  21st  of  Seyiteniber,  1922,  about 
7  o'clock  in  the  morning,  sighted  a  rowlioat  with  a 
single  occupant  (Record  page  26,  27).  The  boat 
landed  at  the  dock  at  Anchorage  and  the  occu])ant 
came  ashore  and  left  immediately,  taking  the  l)oat 
])ack  into  the  stream  and  going  down  tlie  Bay  three 
or  four  miles  and  landing  there  (Record  ])ag('  27). 
The  actions  of  the  occupant  of  the  boat  on  landing  at 
the  dock  were  susjucious  and  aroused  the  sus))icions 
of  the  officers  (Record  ])age  38,  .'U).  Defendant  was 
observed  by  the  officei's  with  a  paii'  of  glasses  when 
he  landed,  carrying  sometliing  ashore.  He  also  built 
a  fire,  (Recoid  page  84).  The  marshals  tlieu  ])ro- 
ceeded  down  the  Bay  to  the  point  whei'e  the  l)()at 
huided  and  found  d(>fendant  asleep  on  the  bank,  tweu- 
t\-five  or  thirty  yards  fi'om  the  boat  (Kecoivl  ])ag(' 
:)())  which  was  then  higli  and  dry  on  the  beach  ( Hec- 
oi'd  ])age  2S).  After  ()bser\-ing  the  dc^fendant,  A\lth- 
out  waking  him,  two  of  the  officers  went  to  tlic  l)()at, 
which    was    an    open    dory,    (Record    ])age    2S).      They 
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found  the  boat  loaded  with  kegs  of  whiskey,  part 
of  which  were  uncovered  and  in  plain  sight,  (Record 
page  29  and  36)  about  ninety  gallons,  ( Record  page 
29  and  36).  Defendant  stated  to  witness,  deputy  mar- 
shal Watson,  (Record  page  40)  that  he  had  ''a  hun- 
dred  gallons"   in   the  boat. 

The  question,  as  stated  before,  is  a  judicial  one 
as  to  whetlier  the  acts  by  which  the  evidence  was 
obtained  constitute  an  unreasonable  search.  The  evi- 
dence shows,  as  above  stated,  that  the  liquor  was  in 
the  boat  which  had  been  used  by  defendant,  near 
which  he  was  sleeping;  that  the  boat  was  an  open 
one  and  the  liquor  plainly  visible.  We  contend,  there- 
fore, that  on  the  statement  of  facts,  which  defendant 
produced  no  testimony  to  deny,  no  search  was  neces- 
sary as  the  liquor,  which  constitutes  the  evidence 
of  crime  was  in  plain  sight  and  could  be  viewed  by 
anyone  who  could  see.  This  was  the  view  held  by 
this  court  and  sustained  by  the  following  cases  de- 
cided in  the  District  Courts  in  this  circuit  and  in  this 
court. 

In  Ignited  States  vs.  Fen  ton,  268,  Fed.  221,  from  the 
District  of  Montana,  which  was  a  charge  of  trans- 
porting in  an  automobile,  the  court  says: 

"An   unlawful   an-est   of   an   oFfendci-   does   not   work 
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a  jjardoii  in  his  belialf,  and  seizure  without  i)rocess  and 
by  force  of  government  property,  of  wliich  it  is  en- 
titled to  immediate  possession,  does  not  entith'  tlie 
offender  to  a  return  of  tlie  property,  nor  to  exchision 
of  its  use  in  evidence  against  him.  The  auto  and 
Avhiskey,  by  virtue  of  the  National  Prohibition  Act 
(41  Stat.  305),  were  foi-feited,  and  thereby  trans- 
ferred to  the  United  States,  the  moment  defendants 
embarked  upon  the  unlawful  tiyinsi)ortation.  The 
United  States  was  then  vested  with  the  right  of  ])rop- 
erty  and  possession.  Even  as  any  other  owner  of 
property  in  like  circumstances  at  common  law,  the 
United  States  without  process  could  recover  posses- 
sion by  force.  And  however,  if  at  all,  irreguhirly 
the  officers  proceeded,  the  defendants  have  no  right 
to  return  of  the  property,  nor  to  object  to  its  use  in 
evidence,  whatever  otiiei-,  if  any,  right  or  remedy  they 
may   have." 

In  Lambert  vs.  Ignited  Si.ites  282  Fv(].  4i:',,  tlic 
case  of  ti'anspoi'ting  in  ;ni  automobih'.  In  tliis  case 
tile    coui't    says: 

"The  proliibiiion  of  Uie  Fourlli  Amcncbm  til  is 
against  all  nnrc^asonable  searches  and  seizures.  Whe- 
thei'  sucii  search  or  seizure  is  or  is  not  unreasonable 
must  necessarily  be  determined  accoi'ding  to  the  facts 
and  cii-cnmstances  of  the  pai'ticular  case.  We  think 
the  actions  of  the  plaintiff  in  error  in  the  i)resent 
case,  as  disclosed  by  the  testimony  of  Edison,  were  of 
tlnmselves  enough  to  justify  the  officers  in  believing 
that  Lambert  was  at  the  time  actually  engaged  in 
the  commission  of  th  ecrime  defined  and  denounced 
by  the  National  Prohibition  Act,  and  that  they  were 
therefore  justified  in  ari'esting  him  and  in  seizing 
th(    antoniobile   b\'   means   of   which    he   was   comniiting 
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the  offense — just  as  peace  officers  may  lawfully  ar- 
rest thugs  and  burglars,  when  their  actions  are  such 
as  to  reasonably  lead  the  officers  to  believe  that 
they  are  actually  engaged  in  a  criminal  act,  without 
giving  the  criminals  time  and  opportunity  to  escape 
while  the  officers  go  away  to  make  application  for 
a  warrant." 

In  United  States  vs.  Bateman,  278  Fed.  231,  where 
an  anto  was  stopped  without  a  warrant,  and  on  a 
motion  for  return  of  the  property,  seized,  the  court 
held: 

"It  is  my  opinion,  therefore,  that  it  is  not  unreason- 
able for  a  prohibition  enforcement  officer  to  stop 
automobiles  upon  the  public  highway  and  search  them 
for  intoxicating  liquors  without  a  warrant,  and  the 
finding    of   the   liquor   justifies    the    search." 

In  United  States  vs.  Vatune,  292  Fed,  492  on  mo- 
tion for  return  of  liquor  seized  without  warrant  and 
to  quash  information,  the  district  court  for  the  North- 
ern District  of  California,  S.  D.,  in  a  well  considered 
case  denied  the  motion.  In  the  above  case  the  de- 
fendant was  driving  along  the  street  with  the  liquor 
well  concealed  in  his  anto,  according  to  the  testimony 
of  tlie  defendant.  The  government  contended  that  tlie 
liquor  was  in  sight.  Tlie  court,  in  denying  the  mo- 
tion for  return  of  tlie  liquor  used  the  following  lang- 
uage: 

*'Tlie    Fourth     Ameii<lment     affords     iiiviolahh'     ])ro- 
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tcction  to  tlie  peojjle  Avitli  resj)(_'ct  to  'their  i)ors()iis, 
liouses,  papers,  and  effects,  against  unreasonable 
searches  and  seizni-es. '  What  is  an  'nnreasonal)le' 
searcli  (u-  seizure  is  always  a  judicial  question  (Tnited 
States  vs.  Batenian  (l)."c.)  278  Fed.  231,  232),  and 
is  determinable  from  a  consideration  of  the  circum- 
stances involved.  Officers  of  the  government  act 
nnder  h\i>al  authority,  in  pursuance  of  oath  and  official 
station,  and  it  will  be  y)i"esumed,  in  the  absence  of 
countervailing  proof,  that  they  have  performed  tlieir 
duty — that  is,  that  they  have  not  been  guilty,  in  a 
given  instance,  of  making  an  unreasonable  search  oi- 
effecting  an  unreasonable  seizure.  The  burden  of 
showing  the  contrary,  then,  is  upon  liini  wlio  con- 
tends  to   the   contrary." 

AVe  contend  that  it  is  a])parent  fi'om  the  e\'ideiic(> 
of  the  (TO\-ei'iiment  that  the  kegs  of  whiskey  were 
in  phiin  siglit  of  the  officei's  in  the  boat  and  they 
wei'e  justified  in  seizing  it,  being  a  crime  committed 
in  their  ])i-esence.  We  furthei'  contend  that  the  ad- 
mission of  the  defendant  tliat  lie  had  a  ^'hnndred 
galh)ns"  ga\-e  the  officers  complete  evidence  and  au- 
thoi'ity  u])on  wliicli  to  seize  the  contents  of  the  boat. 
A  search,  if  re<inired,  ])i'esu])poses  the  secretion  of  the 
aiticle  in\-olved,  but  in  this  case  no  search  was  re- 
(|nired;  first,  because  the  ]i(pioi'  was  in  ])lain  sight; 
s(>cond,  because  of  the  admission  of  defendant  tliat 
he   had   a    hundred   gallons. 

The  court's  attention  is  directed  to  the  fact  that 
this   is  not    a   pi'osecution    under   the  Volstead   Act,   but 
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under  the  Alaska  Bone  Dry  Law.  We  fail  to  find 
in  tile  record  any  petition  for  the  return  of  the  liquor 
or  its  suppression,  and  we,  therefore,  contend  that  the 
objection,  if  valid,  came  too  late  as  the  court  will  not 
ordinarily  interrupt  a  trial  to  inquire  into  any  collater- 
al  issue. 

Error  is  assigned  because  the  court  allowed  the 
witness  Watson  (Record  page  40)  to  testify  to  certain 
statements  made  by  defendant  while  under  arrest, 
appellant  contending  that  the  law  of  confessions  gov- 
erns such  statements.  The  only  testimony  covered 
by  the  question  of  arrest  is  that  on  Record  Page  40 
in  which  appellant's  attorney  on  the  trial  asked  the 
witness  Watson  this  question: 

"Q.     Had  you  placed  him  under  arrest? 
A.     No  sir. 

Q.  Was  he  under  arrest  while  you  were  talking  to 
him? 

A.     I  don't  know  that  I  told  him  he  was." 

It  is  apparent  from  the  facts  that  the  appellant 
at  that  time  had  not  been  taken  into  custody  but 
tile  deputy  marshal  merely  stayed  with  him  while 
the  otlier  officers  went  down  to  look  at  the  boat.  We, 
therefore,  contend  that  the  evidence  does  not  justify 
the  claim  of  arrest  at  this  time;  but  if  it  be  con- 
tended that  there  was  an  arrest,  we  maintain  that 
its   admission   was   ])roi:)er   and   not   error. 
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Kefc'ienco  is  n^iuu  niado  to  the  testimony  as  to  wlint 
tile    conversation    was    (Record    i)a<»e    40). 

"Q.  What  statements,  if  any,  did  Mr.  Peterson 
make  to  you  at  tliat  time? 

A.  Well,  he  was  about  all  in  he  said;  he  had  been 
out  all  ni.i>]it  shootiuj"'  ducks  and  had  no  sleep  for 
two    days.      He    was    all    in;    played    out. 

(j).  Did  he  say  anything-  about  what  was  in  the 
boat? 

A.  T  don't  remember  whethei"  he  said  anytliini*' 
about  the  booze.  T  don't  remember  just  what  it  was. 
Yes,  T  I'emember;  T  said  ,  'have  you  anything'  in  the 
boat,'  and   he  said,  'a  hundred  gallons.'  " 

in  the  case  of  Perovich  vs.  United  vStates,  205  V. 
S,  5)1,  passing  upon  the  same  question  in  a  homicide 
case,    the    court    says: 

"Again,  it  is  alleged  that  there  was  error  in  over- 
ruling a  motion  made  by  defendant  to  strike  out  all 
the  testimony  given  by  a  deputy  marshal  of  conver- 
sations between  him  and  the  defendant.  As  these 
conversations  were  not  induced  by  duress,  intimida- 
tion or  other  improper  influences,  but  were  perfectly 
voluntary,  there  is  no  reason  wdiy  they  should  not 
have  been  received." 

In  Wilson  vs.  United  States,  162  V.  S.  ()23,  also  a 
homicide  case,  this  <|uestion  was  considered  at  nmch 
greater  length  than  in  the  case  (juoted  above,  and 
the    same    conclusion    reached,    the    court    saying: 

"In    the   case   at    bar   defendant   was   not   put    under 
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oath,  and  made  no  objection  to  answering  the  ques- 
tions propounded.  The  commissioner  testified  that 
the  statement  was  made  freely  and  voluntarily,  and 
no  evidence  to  the  contrary  was  adduced.  Nor  did 
defendant  when  testifying  on  his  own  behalf  testify 
to  the  contrary.  He  testified  merely  that  the  com- 
missioner examined  him  'without  giving  him  the  bene- 
fit of  counsel  or  warning  him  of  his  right  of  being  rep- 
resented by  counsel,  or  in  any  way  informing  him  of 
his  right  to  be  thus  represented.'  He  did  not  testify 
that  he  did  not  know  that  he  had  a  right  to  refuse 
to  answer  the  questions,  or  that,  if  he  had  known  it, 
he  would  not  have  answered.  His  answers  were  ex- 
planations, and  he  appeared  not  to  be  unwilling  to 
avail  himself  of  that  mode  of  averting  suspicion.  It 
is  true  that,  while  he  was  not  sworn,  he  made  the 
statements  before  a  commissioner  who  was  investi- 
gating a  charge  against  him,  as  he  was  informed;  he 
was  in  custody  but  not  in  irons;  there  had  been  threats 
of  mobbing  him  the  night  before  the  examination;  he 
did  not  have  the  aid  of  counsel;  and  he  was  not  warn- 
ed that  the  statement  might  be  used  against  him 
or  advised  that  he  need  not  answer.  These  were  mat- 
ters which  went  to  the  weight  or  creditability  of  what 
he  said  of  an  incriminating  character,  but  as  he  was 
not  confessing  guilt  but  the  contrary,  we  think  that, 
under  all  the  circumstances  disclosed,  they  were  not 
of  themselves  sufficient  to  require  his  answers  to  be 
excluded  on  the  ground  of  being  involuntary  as  matter 
of    law." 

Mangum  vs.  United  States,  289  Fed.  218  is  a 
case  decided  by  this  court,  the  principle  question 
under  consideration  being  the  admisability  of  state- 
ments made  by  the  defendant.  The  rule  laid  down 
is  tlie  same  as  was  announced  in  the  preceding  cases, 
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but    ill   additioii   to   that    we   dcsiro   to   call   the   court's 
attention  to  the  following-  statement: 

''But  wliere  on  the  trial  of  a  criminal  case  a  con- 
fession of  the  defendant  is  offered  in  evidence  it  be- 
comes necessary  for  the  trial  court  to  ascertain  and 
determine  as  a  preliminary  question  of  fact,  wlietlier 
it  was  freely  and  voluntarily  made,  and  whether  the 
previous  undue  influence,  if  any,  had  ceased  to  oper- 
ate upon  the  mind  of  tlie  defendant.  Tn  doing-  so, 
the  court  is  necessarily  vested  with  a  very  lars^e 
discretion,  which  will  not  be  disturbed  on  a})peal,  un- 
less a  clear  abuse  thereof  is  shown.  State  vs.  Roi^owav, 
45  Or.  601,  78  Pac.  987;  8]  Pac.  234,  2  Ann.  Oas.  481; 
State  vs.  Squires,  48  N.  H.  364." 

The  evidence  in  the  case  at  bar  shows  conclusively 
that  the  statements  admitted  in  testimony  were  volun- 
tai'ily  made  by  the  defendant  and  that  no  duress,  in- 
timidation or  j)romises  were  in  any  way  responsible 
for  tlu^m.  We  therefore  contend  that  the  objection 
to    their    admission    was    cntirelv    without    merit. 


III. 


Insufficiency     of     Evidence. 

The  evidence  in  this  case  has  been  necessarily  cov- 
ered more  or  less  in  the  discussion  of  questions  cov- 
ci'ed  in  the  precedini;-  jjag-es.  Appellant's  contention 
raised  by  Assignment  of  Error  Number  8,  states  thai 
there    was    no    evidence    to    prove    ownership    of    the 
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liquor  by  appellant;  no  testimony  of  ownership  of 
the  boat  by  appellant;  and  no  testimony  to  connect 
the  defendant  with  the  commission  of  the  offense. 
It  is  onr  contention  that  the  testimony  on  these  points 
was  so  conclusive  that  the  only  manner  in  which  the 
jury  could  have  escaped  returning  a  verdict  of  guilty 
Avas  to  disbelieve  all  the  testimony  of  all  the  officers. 
No  testimony  was  introduced  for  defendant.  The 
attention  of  the  court,  however,  is  directed  to  the 
transcript  of  evidence  bearing  on  these  points.  The 
testimony  of  the  witness  Hoffman  of  the  action  of  ap- 
pellant at  the  Anchorage  dock  (Record  page  26) ; 
of  his  going  down  the  Bay  about  three  miles  and  land- 
ing (Record  page  27) ;  finding  of  appellant  asleep  on 
the  bank  (Record  page  27) ;  finding  the  open  boat  in 
which  he  had  previously  been  seen,  about  sixty  feet 
from  where  defendant  was  sleeping,  containing  ten 
10-gallon  kegs  of  'Svhite  mule"  (Record  pages  28, 
29  and  30) ;  that  the  liquor  found  was  intoxicating 
liquor  (Record  page  30) ;  to  the  testimony  of  Avitness 
Mossman  as  to  the  actions  of  appellant  in  the  vicinity 
of  the  Anchorage  dock  (Record  page  33,  34);  of  his 
going  down  the  Bay  and  landing;  of  them  seeing  him 
land  with  the  boat  on  the  bank  (Record  page  34): 
of  going  to  the  place  of  landing  and  finding  him 
askn'p    (K(^cord    page   35);   finding    th(>    boat    al)out    30 
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yai-(]s  from  ai)])('!lajii  and  fiiHlin,i>-  ton  10-i;all()ii  kc!L>s  of 
wliiskcy  therein  (Kocord  pag'c  36);  to  tlie  testimony  of 
t]io  witness  Watson  observing'  a  boat  in  the  vicinity 
of  the  ocean  dock  (Kecord  pag'e  38);  going  down  the 
Bay  and  landing  and  bnilding  a  fire  (Eecord  page 
.'){));  finding  defendant  asleep  there  (Record  page 
39).  p]sj)ecially  the  attention  of  the  court  is  called 
to  tlie  voluntary  statement  of  appellant  (Kecord  page 
40)  in  which  he  said  in  answer  to  a  tpiestion  as  to 
whether  he  had  anything  in  the  boat,  ''a  hundred 
gallons;"  and  to  the  statement  of  witness  Watson 
(Record  page  41)  that  it  was  white  nuile  whiskey. 
AVe  contend  the  ownership  of  the  boat  was  innnater- 
ial.  The  possession  of  the  boat  a])i)ellant  admitted 
in  a  conversation  with  witness  Watson  (Record  ])age 
-'())  in  which  he  said  he  had  been  out  all  night 
shooting  ducks  and  that  he  had  35  or  40  ducks  in 
the  boat;  also  to  witness  Ifoffman  (Record  page  .')!). 
These  facts  we  contend  clearly  establish  the  material 
elements  of  guilt  and  we  think  the  evidence  is  amply 
sufficient  in  all  resjjects  for  the  foundation  of  the 
verdict    and    judgment. 

IV. 

ERROR  OF  (M)rHT  IN   HKFU8ING   PLEA  TN  BAR 

Tnder    his    fii'st    assignment    of    error    appellant    con- 
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tends  for  the  doctrine  of  merger.  This  was  sought 
to  be  raised  before  trial  by  an  affidavit  in  support 
of  plea  in  bar  (Record  pages  19  and  23).  In  the 
first  place  the  court's  attention  is  called  to  the  fact 
that  no  such  plea  as  that  attempted  to  be  put  in  is 
provided  for  by  the  Alaska  Code;  section  2209  sets 
forth  what  pleas  may  be  entered.  First,  plea  of  guilty; 
second,  plea  of  not  guilty;  third,  a  i[Aea  of  former 
conviction  or  acquittal  in  the  court,  naming  it,  and 
place,  naming  it,  and  giving  the  date.  In  the  case 
at  bar,  from  an  inspection  of  appellant's  affidavit,  it 
appears  that  no  trial  of  any  kind  had  been  had.  Ap- 
pellant could  neither  have  been  convicted  nor  acquit- 
ted. The  doctrine  of  merger  can  only  apply,  if  it 
prevail  at  all,  where  one  has  been  tried  or  acquitted 
upon  a  felon}^  which  includes  a  crime  of  a  less?r  de- 
gree. Nothing  is  shown  by  the  record  as  to  what 
became  of  the  case  mentioned  in  defendant's  affi- 
davit. 

As  to  the  law  of  merger,  16  Corpus  Juris,  speaking 
of  merger,  page  59,   section  10,  says: 

'* Moreover  the  offenses  must  be  of  different  grades 
and  the  rule  does  not  apply  where  both  offenses  are 
felonies  or  misdemeanors." 

In    V^>1.    1    VVliaiiou's    ('rimiiial    Law,    page    50,    St'c. 
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.')*',   the  same   doctrine   is   laid   down,   usini>-  tlic   follow- 
in  <>•   lan.i>ua^e: 

"Merger  is  said  to  exist  when  a  lesser  offense  is 
absorbed  in  a  greater,  but  in  criminal  practice  the 
only  case  in  which  such  absorption  is  claimed  to  be 
operative  is  when  a  misdemeanor  is  an  ingTedient  of 
a  felony,  in  which  case  the  older  authorities  main- 
tain that  the  trial  must  be  exclusively  for  the  felony, 
and  that  the  defendant  cannot,  under  an  indictment 
for    felony,    })e    convicted    of    misdemeanor." 

Section  1,  third  sub-division  of  the  Alaska  l)r>' 
Law,  under  which  this  action  is  brought,  makes  pos- 
session of  liquor  a  misdemeanor  providing  not  more 
than  one  year's  imprisonment  or  more  than  $1000.00 
fine  or  both.  The  same  section  makes  transportation 
of  lii|Uoi"s  a  misdemeanoi-  with  the  same  penalty.  By 
i-efei'ence  to  defendant's  affidavit  (Recoi'd  page  19 
and  '20)  he  alleges  he  is  held  to  answer  before  the 
giand  jury  on  a  charge  of  uidawfnlly  transporting 
li(luoi's  undei'  the  National  Prohibition  Act.  Since 
there  is  no  showing  that  it  is  a  second  offense  charg- 
ed, the  |)enalty  under  section  29  is  a  fine  of  $500.00 
and  no  impi'isonment.  Therefoi'e,  both  offenses  are 
misdemeanors    and    there    is    no    merger. 

In  Berkowitz,  93  Fed.  Hep.  452,  in  the  Third  (Cir- 
cuit, defendant  was  accused  of  conspiracy  to  utter 
false    naturalization    certificates.      He    was    acquitted. 
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He  was  later  accuso'l  of  the  offense  of  ntteriii<>-  in  the 
same  transaction  and  y^led  in  bar  liis  former  ac- 
qnittal.      Tlie    court    over-rnled    tlie    ])lea    sayin"': 

"The  doctrine  of  meri^er  is  not  applicable  as  l)o- 
tween    misdemeanors." 

In  Brewster  vs.  State,  (Ind.)  115  N.  K.  54,  the  de- 
fendant and  others  were  accused  of  a  conspiracy  to 
burn  a  buildini>',  the  evidence  tendin.^'  to  show  that 
defendant  was  also  guilty  of  the  crime  of  arson.  In 
other  words  the  object  of  the  consyjiracy  was  con- 
summated and  merger  Avas  contended  for,  and  the 
court    held: 

*'The  doctrine  of  merger  of  offenses  can  have  no 
application  where,  as  in  this  case,  the  two  crimes  are 
of  equal  grade  and  it  rests  with  the  State  to  elect 
which   it   will   prosecute." 

CONCLUSION 

For  the  reasons  above  stated  we  respectfully  urge 
this  Honorable  Court  to  sustain  the  verdict  and  judg- 
ment  of  the   Conrt  below. 

Respectfully    submitted, 

SHEKMAN  DITGGAN, 

United   States  Attorney. 

HARKY   G.    McCAIN, 

Assistant  United  States  Attorney, 
Third    Division,   Territory   of   Alaska. 
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H.  SYLVESTER  GARVIN,  Assistant  U.  S.  Attor- 
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E.   W.   ROBERTSON,   Hyde   Building,    Spokane, 
Washington, 

Attorney  for  Defendant  and  Plaintiff  in 
Error.     [2*] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOE  DUi^ICH, 

Defendant. 

Information. 
H.  SYLVESTER  GARVIN,  Assistant  United 
States  Attorney  for  the  Eastern  District  of  Wash- 
ington, who  for  the  said  United  States  and  in  this 
behalf  prosecutes  in  his  own  proper  person,  comes 
into  court  on  this  6th  day  of   September,   in  the 

*Page-number  appearing  at  foot  of  page   of  original   certified  Tran- 
script of  Record. 
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year  1923,  and  with  leave  of  the  Court  first  had 
and  obtained  and  upon  his  official  oath  gives  the 
Court  here  to  understand  and  to  be  informed  as 
follows : 

COUNT  I. 

That  JOE  DUi^ICH,  whose  other  or  true  name 
is  unknown,  late  of  the  county  of  Spokane,  State 
of  Washington,  heretofore,  to  wit:  on  or  about  the 
10th  day  of  July,  1923>,  in  the  said  county  of  Spo- 
kane, in  the  Northern  Division  of  the  Eastern  Dis- 
trict of  Washington,  and  within  the  jurisdiction 
of  this  court,  did  then  and  there  knowingly,  wilfully 
and  unlawfully  have  and  posess  certain  intoxicat- 
ing liquor,  to  wit:  about  one  (1)  pint  of  a  certain 
spirituous  liquor  then  and  ther  containing  more 
than  one-half  of  one  per  centum  of  alcohol  by  vol- 
ume and  then  and  there  being  fit  for  beverage  pur- 
poses, contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace  and 
dignity  of  the  United  States.     [3] 

COUNT  11. 

And  the  Assistant  United  States  Attorney  for  the 
Eastern  District  of  Washington  further  informs  the 
Court : 

That  JOE  DUi?ICH,  whose  other  or  true  name 
is  unknown,  late  of  the  county  of  Spokane,  State 
of  Washington,  heretofore,  to  wit:  on  or  about  the 
10th  day  of  July,  1923,  in  the  said  county  of  Spo- 
kane, in  the  Northern  Division  of  the  Eastern  Dis- 
trict of  Washington  and  within  the  jurisdiction  of 
this  court,  did  then  and  there  wilfully,  knowingly 
and  unlawfully  sell  to  one  Leonard  Regan  a  cer- 
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tain  quantity  of  spirituous  liquor,  the  exact  amount 
of  which  is  to  the  said  Assistant  United  States  At- 
torney unknown,  then  and  there  containing  more 
than  one-half  of  one  per  centum  of  alcohol  per  vol- 
ume, and  then  and  there  being  fit  for  beverage  pur- 
poses, and  which  said  sale  by  the  said  Joe  Durich, 
as  aforesaid,  was  then  and  there  unlawful  and  pro- 
hibited by  the  Act  of  Congress  passed  October  28, 
1919,  known  as  the  National  Prohibition  Act,  con- 
trary to  the  form  of  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and  dignity 
of  the  United  States. 

H.  SYLVESTER  GARVIN, 
Assistant  United  States  Attorney.     [4] 

United  States  of  America, 
Eastern  District  of  Washington, — ss. 

H.  Sylvester  Garvin,  being  first  duly  sworn,  upon 
his  oath  deposes  and  says: 

That  he  is  the  duly  appointed,  qualified  and  act- 
ing Assistant  United  States  Attorney  for  the  East- 
ern District  of  Washington  and  that  he  makes  this 
verification  as  such;  that  he  has  read  the  above  and 
foregoing  information,  knows  the  contents  thereof 
and  the  same  is  true  as  he  verily  believes;  probable 
cause  of  action  established  by  the  United  States 
Commissioner  and  defendant  bound  over  to  the 
Grand  Jury. 

H.  SYLVESTER  GARVIN. 
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Subscribed  and  sworn  to  before  me  this  sixth 
day  of  September,  A.  D.  1923. 

ALAN  G.  PAINE, 
Clerk,  United  States  District  Court,  Eastern  Dis- 
trict of  Washington. 
Let  process  issue. 

Dated  this  6th  day  of  September,  A.  D.  1923, 
J.  STANLEY  WEBSTER, 

Judge. 
Bond  fixed  at  $ . 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington.  Sept.  7,  1923.  Alan  G.  Paine, 
Clerk.     By  A.  P.  Rumburg,  Deputy.     [5] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOE  DUi^ICH, 

Defendant. 

Demurrer. 

Comes  now  the  defendant  in  the  above-entitled 
action  and  demurs  to  the  information  upon  the 
ground  that  the  same  does  not  state  facts  sufficient 
to  constitute  a  crime  against  the  United  States. 
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11. 

Defendant  demurs  to  count  1  of  tlie  indictment 
upon  the  ground  that  the  same  does  not  state  facts 
sufficient  to  constitute  a  crime  against  the  United 
States. 

III. 
Defendant  demurs  to  count  2  of  the  indictment 
upon  the  ground  that  the  same  does  not  state  facts 
sufficient  to  constitute  a  crime  against  the  United 
States. 

E.  W.  ROBERTSON, 
Attorney  for  Defendant. 
H.  SYLVESTER  GARVIN, 

Asst.   U.   S.   Attorney. 
10/9/23. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  October  9,  1923.  Alan  G. 
Paine,  Clerk.     By  Eva  M.  Hardin,  Deputy.     [6] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOE  DURICH, 

Defendant. 


Joe  Dukich  vs. 


Order  Overruling  Demurrer. 

This  matter  coming  regularly  on  to  be  heard 
upon  the  demurrer  of  defendant  to  the  information, 
and  the  Court  having  heard  the  argument  of  coun- 
sel and  being  fully  advised  in  the  premises; 

IT  IS  ORDERED  that  the  said  demurrer  be  and 
the  same  hereby  is  overruled. 

The  defendant  excepts;  and  an  exception  is  al- 
lowed. 

Done  in  open  court  this  9th  day  of  October,  1923. 
J.  STANLEY  WEBSTER, 

Judge. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  Oct.  15,  1923.  Alan  G. 
Paine,  Clerk.     By  A.  P.  Rumburg,  Deputy.     [7] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 

Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  the 
defendant  Joe  Dukich  Guilty  as  to  the  First  Count ; 
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Guilty  as  to  the  Second  Count;  as  charged  in  the 
Information. 

C.  HERBERT  MOORE, 

Foreman. 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington.  Oct.  9,  1923.  Alan  G.  Paine, 
Clerk.     By  Eva  M.  Hardin,  Deputy.     [8] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  'Northern  Di- 
vision. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 

Petition  for  New  Trial. 

Comes  now  the  defendant  and  petitions  the  Court 
to  vacate  and  set  aside  the  verdict  of  the  jury  herein 
and  the  judgment  of  the  Court  pronounced  thereon, 
and  to  grant  the  defendant  a  new  trial  upon  the 
following  grounds: 

I. 

Insufficiency  of  the  evidence  to  justify  the  verdict 
and  judgment  rendered  thereon. 

II. 

Error  in  law  occurring  at  the  trial. 

The  evidence  was  insufficient  in  that  it  related 
to    purchases  of  intoxicating  liquor  from  one  Mar- 
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tin  and  possession  by  him  or  other  persons  and 
not  to  any  sales  of  intoxicating  liquor  or  possession 
of  intoxicating  liquor  by  the  defendant. 

That  the  errors  in  law  occurring  at  the  trial  were 
as  follows: 

The  denial  by  the  Court  of  the  motion  to  strike 
the  evidence  relating  to  sales  of  intoxicating  liquor 
by  said  Martin. 

The  information  having  alleged  a  sale  by  the 
defendant  and  not  by  Martin,  this  was  a  fatal 
variance,  and  the  information  did  not  inform  de- 
fendant of  the  nature  and  cause  of  the  accusation 
against  him. 

Several  sales  were  shown  by  Martin  and  no  elec- 
tion made,  and  there  being  only  one  charge  of  a 
sale,  it  was  error  not  to  strike  such  evidence.     [9] 

The  Court  further  erred  in  failing  to  strike  the 
evidence  of  the  possession  of  a  pint  of  moonshine 
whiskey  by  Martin  because  of  a  fatal  variance  be- 
tween the  information  and  such  evidence  and  be- 
cause the  said  information  did  not  inform  defend- 
ant of  the  nature  and  cause  of  the  accusation  against 
him. 

The  Court  erred  in  denying  the  motion  for  a 
directed  verdict  of  not  guilty  upon  the  first  count 
of  the  information. 

The  Court  erred  in  denying  the  motion  for  di- 
rected verdict  of  not  guilty  upon  the  second  count 
of  the  information. 

That  the  Court  erred  in  instructing  the  jury  as 
follows : 
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**  .  .  .  and  in  this  case  I  instruct  you 
that  if  you  find  from  the  evidence  that  upon 
the  occasion  in  question  the  bartender  referred 
to  by  the  name  of  Martin  was  the  agent  or 
the  employee  of  the  defendant  Dukich,  and 
that  that  man,  with  the  knowledge  of  Mr. 
Dukich,  had  in  his  possession  at  that  place 
intoxicating  liquor  in  question,  that  in  law, 
would  amount  to  the  possession  of  Mr.  Du- 
kich." 
That  the  Court  erred  in  instructing  the  jury  as 
follows : 

''  .  .  .  In  this  connection  I  further  in- 
struct you  that  if  you  find  that  at  the  time  and 
upon  the  occasion  in  question  the  defendant 
had  in  his  employ  as  his  agent  the  man  referred 
to  as  the  bartender  and  called  Martin,  and  that 
the  sale  of  this  liquor  was  made  by  Martin,  and 
you  further  find  it  was  made  in  the  presence 
of  the  defendant  Dukich,  and  that  he  aided, 
abetted,  counseled,  commanded,  induced  or  pro- 
cured the  bartender  known  as  Martin  so  to 
sell  the  liquor,  that,  in  law,  would  constitute 
Mr.  Dukich  a  principal  in  that  transaction  and 
he  would  be  equally  guilty  with  the  man  Mar- 
tin who  actually  carried  on  and  conducted  the 
sale. ' ' 
That  the  Court  erred  in  instructing  the  jury  as 
follows : 

"If  you  find  from  the  evidence  beyond  all 
reasonable  doubt  that  at  the  time  and  on  the 
occasion  referred  to  in  the  evidence  as  Martin 
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was  the  agent  or  employee  of  tlie  defendant 
Dukich,  and  that  upon  the  time  and  occasion 
referred  to  in  the  evidence  the  bartender  known 
as  Martin  had  in  his  possession  intoxicating 
liquors,  that  is,  liquors  suitable  for  beverage 
purposes  and  containing  more  than  one-half 
of  one  per  centum  of  alcohol  by  volume,  and 
that  the  defendant  Dukich  knew  of  the  posses- 
sion of  that  liquor  by  his  agent  or  employee, 
then  you  should  find  the  defendant  guilty  of  the 
offense  of  the  possession  of  intoxicating  li- 
quor." [10] 
That  the  Court  erred  in  instructing  the  jury  as 
follows : 

' '  If  you  find  from  the  evidence  beyond  all  rea- 
sonable doubt  that  the  bartender  known  as  Mar- 
tin was  the  agent  or  employee  of  the  de- 
fendant Dukich,  and  that  he  sold  or  delivered 
to  Regan  the  intoxicating  liquor  referred  to 
in  the  evidence,  and  that  at  the  time  of  such 
transaction  the  defendant  Dukich  was  present 
and  aided,  abetted,  counseled,  advised  or  par- 
ticipated in  the  transaction,  your  verdict  should 
be  guilty." 

E.  W.  ROBERTSON, 
Attorney  for  Defendant. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  Oct.  19,  1923.  Alan  G. 
Paine,  Clerk.     By  A.  P.  Rumburg,  Deputy.     [11] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.   C— 4350. 

UNITED   STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 

Order  Denying  Petition  for  New  Trial. 

This  matter  coming  regularly  on  for  hearing 
upon  the  petition  of  defendant  to  set  aside  the  judg- 
ment and  to  grant  him  a  new  trial,  and  the  Court 
having  heard  the  argument  of  counsel  and  being 
fully  advised  in  the  premises; 

IT  IS  ORDERED  that  the  said  petition  be  and 
the  same  is  hereby  denied. 

Defendant    excepts;  exception  allowed. 

Done  in  open  court  this  20th  day  of  October, 
1923. 

J.  STANLEY  WEBSTER, 

Judge. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  Oct.  20,  1923.  Alan  G. 
Paine,  Clerk.     By  A.  P.  Rumburg,  Deputy.     [12] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOE  DUKICH, 

Defendant. 

Motion  to  Arrest  Judgment. 

Conies  now  the  defendant  in  the  above-entitled 
cause  and  moves  the  Court  to  arrest  judgment  upon 
the  verdict  of  the  jury  herein  upon  the  grounds 
and  for  the  reasons: 

I. 
That  the  facts  as  stated  in  the  information  do 
not  constitute  a  crime  or  misdemeanor  against  the 
United  States. 

II. 
That  the  facts  as  stated  in  count  1  of  the  informa- 
tion  do  not  state   facts   sufficient   to    constitute   a 
crime  against  the  United  States. 

III. 
That  the  facts  as  stated  in  count  2  of  the  infor- 
mation do  not  constitute  a  crime  against  the  United 
States. 

IV. 
That  count  2  of  the  information,  particularly  in 
v^iew  of  the  evidence  introduced  in  support  thereof, 
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is  diiplicitoiis  and  charges  more  than  one  offense, 
all  of  which  offenses  were  submitted  to  the  jury 
under  said  count. 

E.  W.  ROBERTSON, 
Attorney  for  Defendant. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  Oct.  15,  1923.  Alan  G. 
Paine,  Clerk.     By  A.  P.  Rumburg,  Deputy.     [13] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff; 
vs. 
JOE  DUKICH, 

Defendant. 

Order  Denying  Motion  in  Arrest  of  Judgment. 

This  matter  coming  regularly  on  to  be  heard 
upon  the  motion  of  the  defendant  in  arrest  of 
judgment,  it  having  been  stipulated  between  the 
said  parties  that  argument  on  the  said  motion  might 
be  had  after  rendition  of  the  judgment,  and  the 
Court  having  heard  said  argument  and  being  fully 
advised  in  the  premises; 

IT  IS  ORDERED  that  the  said  motion  be  and 
the  same  hereby  is  denied. 
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Defendant  excepts;  and  an  exception  is  allowed. 
Done  in  open  court  this  20th  day  of   October, 
1923. 

J.  STANLEY  WEBSTER, 

Judge. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  October  20,  1923.  Alan  G. 
Paine,  Clerk.     By  A.  P.  Rumburg,  Deputy.     [14] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 

Sentence. 

Now,  on  this  13th  day  of  October,  A.  D.  1923, 
into  court  comes  the  above-named  defendant  for 
sentence,  and  being  informed  by  the  Court  of  his 
conviction  herein  of  record,  he  is  asked  by  the 
Court  if  he  has  any  legal  cause  to  show  why  the 
judgment  of  this  Court  should  not  now  be  pro- 
nounced in  his  case,  he  nothing  says,  save  as  he 
before  hath  said. 

WHEREUPON  it  is  now  by  the  Court  CON- 
SIDERED and  ADJUDGED  upon  the  verdict  of 
the  jury  of  guilty,  that  said  defendant  now  before 
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the  Court,  is  guilty,  and  it  is  further  ORDERED 
and  ADJUDGED  that  said  defendant  be  confined 
in  the  Spokane  County  Jail,  State  of  Washington, 
or  in  such  other  prison  as  may  be  hereafter  pro- 
vided for  the  confinement  of  persons  convicted  of 
offenses  against  the  laws  of  the  United  States,  for 
the  period  of  six  months  from  this  date,  and  to  pay 
a  fine  of  five  hundred  dollars,  to  stand  committed 
until  he  is  duly  discharged  by  law,  and  now  the 
said  defendant  is  committed  to  the  custody  of  the 
Marshal  of  the  United  States  for  the  Eastern  Dis- 
trict of  Washington,  who  will  carry  this  sentence 
into  execution. 

Piled  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  Oct.  13,  1923.  Alan  G. 
Paine,  Clerk.     By  A.  P.  Rumburg,  Deputy.     [15] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 

Order  Extending  Time  for  Filing  Bill  of  Excep- 
tions. 

Upon   the   application   of  defendant   for   an   ex- 
tension of  time  in  which  to  present,  serve  and  file 
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his  bill  of  exceptions  herein,  it  appearing  that  the 
Court  by  stipulation  of  the  parties  in  open  Court 
and  within  ten  days  of  the  rendition  of  the  verdict, 
had  extended  such  time  until  the  hearing  of  the 
petition  for  a  new  trial,  and  plaintiff  consenting 
hereto ; 

IT  IS  ORDERED  that  the  time  in  which  defend- 
ant may  present,  serve  and  file  his  bill  of  excep- 
tions be  and  the  same  hereby  is  extended  to  and 
including  December  7,  1923. 

Done  in  open  court  this  20th  day  of  October, 
1923. 

J.  STANLEY  WEBSTER, 

Judge. 
O.  K.— H.  SYLVESTER  GARVIN, 

Asst.  U.  S.  Attorney. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  Oct.  20,  1923.  Alan  G. 
Paine,  Clerk.     By  A.  P.  Rumburg,  Deputy.     [16] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 
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Petition  for  Writ  of  Error. 

Comes  now  Joe  Dukich,  defendant  herein,  and 
says:  That  on  or  about  the  13th  day  of  October, 
1923,  this  Court  entered  sentence  and  judgment 
against  the  defendant,  Joe  Dukich,  in  which  judg- 
ment and  proceedings  had  thereunto  in  this  cause 
certain  errors  w^ere  committed  to  the  prejudice  of 
defendant,  all  of  which  will  appear  more  in  detail 
from  the  assignment  of  errors,  which  is  filed  with 
this  petition. 

WHEfRiE'FORE,  the  said  Joe  Dukich  prays  that 
a  writ  of  error  may  issue  in  his  behalf  out  of  the 
United  States  Circuit  Court  of  Appeals  in  and  for 
the  Ninth  Circuit  of  the  United  States,  for  the  cor- 
rection of  the  errors  so  complained  of,  and  that  the 
Court  fix  the  bond  to  operate  also  as  a  supersedeas, 
and  that  a  transcript  of  the  record,  proceedings  and 
papers  in  said  cause,  duly  authenticated,  may  be 
sent  to  the  said  Circuit  Court  of  Appeals. 

E.  W.  ROBERTSON, 
Attorney  for  Defendant. 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington.  Oct.  20,  1923.  Alan  G.  Paine, 
Clerk.     By  A.  P.  Rumburg,  Deputy.     [17] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division. 

No.  0.— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 

Order  Allowing  Writ  of  Error. 

On  this  20th  day  of  October,  1923,  came  the  de- 
fendant, Joe  Dukich,  and  filed  herein  and  presented 
to  the  Court  his  petition  praying  for  the  allowance 
of  a  writ  of  error,  and  filed  therewith  his  assign- 
ments of  error,  intended  to  be  urged  by  him,  and 
prayed  that  the  bond  to  be  given  to  operate  also 
as  a  supersedeas  and  stay  bond,  he  fixed  by  the 
Court,  and  also  that  a  transcript  of  the  record  and 
proceedings  and  papers  upon  which  judgment  and 
sentence  herein  was  rendered,  duly  authenticated, 
may  be  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Judicial  Circuit,  and  such 
other  and  further  proceedings  may  be  had  as  may 
be  proper  in  the  premises. 

In  consideration  thereof,  the  Court  does  allow  the 
writ  of  error,  and  the  bond  for  such  w^rit  of  error 
and  also  to  operate  as  a  supersedeas^  is  fixed  in  the 
sum  of  $1,000.00,  and  upon  defendant  giving  such 
bond,  all  proceedings  to  enforce  said  sentence  and 
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judgment  to  be  stayed,  until  such  writ  of  error  is 
determined. 

J.  STANLEY  WEBSTER, 

Judge. 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington.  Oct.  20,  1923.  Alan  G.  Paine, 
Clerk.     By  A.  P.  Rumburg,  Deputy.     [18] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division. 

No.  C— 4350. 

UNITED  STATES'  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 

Writ  of  Error. 

The  President  of  the  United  States  to  the  Honor- 
able Judge  of  the  District  Court  of  the  United 
States,  for  the  Eastern  District  of  Washington, 
Northern  Division,  OREETINO: 
■     Because  in  the  records  and  proceedings  as  also 
in  the  rendition  of  judgment  and  sentence  on  a  plea, 
which  in  the  said  District  Court  before  you,  or  some 
of  you,  between  Joe  Dukich,  plaintiff  in  error  (de- 
fendant in  the  lower  court),  and  the  United  States 
of  America,   defendant  in  error    (plaintiff  in   the 
lower  court),  manifest  error  hath  happened,  to  the 
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great  damage  of  the  said  Joe  Dukich,  plaintiff  in 
error  as  by  his  complaint  appears: 

We  being  willing  that  error,  if  any  hath  hap- 
pened, shall  be  duly  corrected,  and  full  and  speedy 
justice  done  to  the  parties  aforesaid,  in  this  behalf 
duly  command  you,  if  judgment  be  therein  given, 
that  then  under  your  seal,  distinctly  and  openly, 
you  send  the  records  and  proceedings  aforesaid, 
with  all  things  concerning  the  same  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Judi- 
cial Circuit,  together  with  this  writ,  so  that  you 
have  the  same  at  the  City  of  San  Francisco,  in  the 
State  of  California,  within  thirty  days  from  the 
date  of  this  writ  in  the  said  Circuit  Court  of  Ap- 
peals, to  be  then  and  there  held,  that  the  records 
and  proceedings  aforesaid,  being  inspected,  this  said 
Circuit  Court  of  Appeals  may  cause  further  to  be 
done  therein  to  correct  that  error  what  of  right  and 
according  to  the  law  and  custom  of  the  United 
States  should  be  done.     [19] 

WITNESS  the  Honorable  WILLIAM  HOW- 
ARD TAFT,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States,  this  20th  day  of  October,  1923, 
in  the  year  of  our  Lord  one  thousand  nine  hundred 
twenty-three. 

ALAN  a.  PAINE, 
Clerk  of  the  United  States  District  Court,  for  the 
Eastern    District     of    Washington,     Northern 
Division. 

Allowed  by : 

J.  STANLEY  WEBSTER, 

District  Judge. 
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Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington.  Oct.  20,  1923.  Alan  G.  Paine, 
Clerk.     By  A.  P.  Riunburg,  Deputy.     [20] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 

Assignment  of  Errors. 

Comes  now  the  above-named  defendant  and 
herein  files  his  assignment  of  errors  committed  by 
the  trial  judge  in  the  proceedings  and  trial  of  the 
above-entitled  cause,  to  wit : 

I. 
That  the  Court  erred  in  overruling  the  demurrer 
to  the  information. 

II. 
That  the  Court  erred  in  overruling  the  demurrer 
to  the  first  count  of  the  information. 

III. 
That  the  Court  erred  in  overruling  the  demurrer 
to  the  second  count  of  the  information. 

IV. 
That  the  Court  erred  in  refusing  to  strike  the 
evidence  relating  to  the  sales  of  intoxicating  liquor 
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by  one  Martin  for  the  reason  that  the  information 
charged  a  sale  by  the  defendant  and  did  not  name 
or  otherwise  refer  to  the  said  Martin,  and  such  evi- 
dence constituted  a  fatal  variance  from  the  infor- 
mation, and  the  information  did  not  apprise  de- 
fendant of  the  nature  and  cause  of  the  accusation 
against  him.     [21] 

V. 
That  the  Court  erred  in  denying  the  motion  to 
strike  the  evidence  relating  to  the  possession  of  a 
pint  of  moonshine  whiskey  by  the  said  Martin,  or 
others,  for  the  reason  that  the  information  charged 
possession  by  the  defendant  and  did  not  refer  to  the 
said  Martin  or  others,  and  that  this  evidence  con- 
stituted a  fatal  variance  from  the  information,  and 
the  information  did  not  inform  defendant  of  the 
nature  and  cause  of  the  accusation  against  him. 

VI. 
That  the  Court  erred  in  denying  the  motion  of 
the  defendant  for  a  directed  verdict  of  not  guilty 
as  to  the  first  count  of  the  information. 

VII. 
That  the  Court  erred  in  denying  the  motion  of 
the  defendant  for  a  directed  verdict  of  not  guilty 
as  to  the  second  count  of  the  information. 

VIII. 
That  the  Court  erred  in  instructing  the  jury  as 
follows : 

*'....  and  in  this  case  I  instruct  you 
that  if  you  find  from  the  evidence  that  upon  the 
occasion  in  question  the  bartender  referred  to 
by  the  name  of  Martin  was  the  agent  or  the 
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employee  of  the  defendant  Dukich,  and  that 
that  man,  with  the  knowledge  of  Mr.  Dukich, 
had  in  his  possession  at  that  place  the  intoxi- 
cating liquor  in  question,  that,  in  law,  would 
amount  to  the  possession  of  Mr.  Dukich. ' ' 

IX. 
That  the  Court  erred  in  instructing  the  jury  as 

follows : 

''....  In  this  iconnection  I  further  in- 
struct you  that  if  you  find  that  at  the  time  and 
upon  the  occasion  in  question  the  defendant 
had  in  his  employ  as  his  agent  the  man  referred 
to  as  the  bartender  and  called  Martin,  and  that 
the  sale  of  this  liquor  was  made  by  Martin, 
and  you  further  find  it  was  made  in  the  pres- 
ence of  the  defendant  Dukich,  and  that  he 
aided,  abetted,  counseled,  commanded,  induced 
or  procured  the  bartender  known  as  Martin  so 
to  sell  the  liquor,  that,  in  law,  would  constitute 
Mr.  Dukich  a  principal  in  that  transaction  and 
he  would  be  equally  guilty  with  the  man  Martin 
who  actually  carried  on  and  conducted  the 
sale."     [22] 

X. 
That  the  Court  erred  in  instructing  the  jury  as 

follows : 

"If  you  find  from  the  evidence  beyond  all 
reasonable  doubt  that  at  the  time  and  on  the 
occasion  the  man  referred  to  in  the  evidence 
as  Martin  was  the  agent  or  employee  of  the 
defendant  Dukich,  and  that  upon  the  time  and 
occasion  referred  to  in  the  evidence  the  har- 
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tender  known  as  Martin  had  in  his  possession 
intoxicating  liquors,  that  is,  liquors  suitable  for 
leverage  purposes  and  containing  more  than 
one-half  of  one  per  centum  of  alcohol  by  vol- 
ume, and  that  the  defendant  Dukich  knew  of 
the  possession  of  that  liquor  by  his  agent  or 
employee,  then  you  should  find  the  defendant 
guilty  of  the  offense  of  the  possession  of  intoxi- 
cating liquor." 

XI. 
That  the  Court  erred  in  instructing  the  jury  as 
follows : 

"If  you  find  from  the  evidence  beyond  all 
reasonable  doubt  that  the  bartender  known  as 
Martin  was  the  agent  or  employee  of  the  de- 
fendant Dukich,  and  that  he  sold  or  delivered 
to  Regan  the  intoxicating  liquor  referred  to  in 
the  evidence,  and  that  at  the  time  of  such  trans- 
action the  defendant  Dul^ich  was  present  and 
aided,  abetted,,  counseled,  advised  or  partici- 
pated in  the  transaction,  your  verdict  should  be 
guilty." 

XII. 
That  the  Court  erred  in  denying  the  motion  of 
defendant  in  arrest  of  judgment  for  the  reasons  set 
forth  in  said  motion  in  arrest  of  judgment,  to  which 
reference  is  herein  made. 

XIII. 
That  the  Court  erred  in  denying  defendant's  peti- 
tion to  set  aside  the  verdict  and  vacate  the  judgment 
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upon  the  grounds  and.  reasons  stated  in  the  said 
petition,  to  which  reference  is  hereby  made. 

E.  W.  ROBERTSON, 
Attorney  for  Defendant. 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington.  October  20,  1923.  Alan  G.  Paine, 
Clerk.    By  A.  P.  Rumburg,  Deputy.     [23] 


In  the  District  Court  of  the  United  States  for  the 
Eastern 
Division. 


Eastern    District    of    Washington,    Northern 


No.  O.— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 

Bond  on  Writ  of  Error. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  we,  Joe  Dukich,  as  principal,  and  the  Ameri- 
can Surety  Company  of  New  York,  as  sureties,  are 
held  and  firmly  bound  unto  the  United  States  of 
America,  in  the  full  and  just  sum  of  $1000.00  to  be 
paid  to  the  United  States  of  America,  to  which  pay- 
ment well  and  truly  to  be  paid,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and 
severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  20th  day  of 
October,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  twenty- three. 
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Whereas,  lately  at  the  September  term,  A.  D. 
1923,  of  the  District  Court  of  the  United  States,  for 
the  Eastern  District  of  Washington,  Northern  Di- 
vision, in  a  suit  pending  in  said  court,  between  the 
United  States  of  America,  plaintiff,  and  Joe  Dukich, 
defendant,  a  judgment  and  sentence  was  rendered 
against  the  said  Joe  Dukich,  and  the  said  Joe  Du- 
kich has  obtained  a  writ  of  error  from  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit to  reverse  the  judgment  and  sentence  in  the 
aforesaid  suit,  and  a  citation  directed  to  the  said 
United  States  of  America,  citing  and  admonishing 
the  United  States  of  America,  to  be  and  appear  in 
the  United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit  at  the  City  of  San  Francisco,  State 
of  California,  30  days  from  and  after  the  date  of 
said  citation,  which  citation  has  been  duly  served. 
[24] 

Now,  the  condition  of  the  above  o^bligation  is  such 
that  if  the  said  Joe  Dukich  shall  appear,  either  in 
person  or  by  attorney,  in  the  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit,  on  such 
day  or  days  as  may  be  appointed  for  the  hearing 
of  said  cause,  in  said  court,  and  prosecutes  his  said 
writ  of  error,  and  abide  by  and  obey  all  orders  made 
■by  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  in  said  cause,  and  shall  surrender 
himself  in  the  execution  of  the  judgment  and  sen- 
tence appealed  from,  as  said  Court  may  direct,  if 
the  judgment  and  sentence  against  him  shall  be  af- 
firmed, or  the  writ  of  error  or  appeal  is  dismissed; 
and  if  he  shall  appear  for  trial  in  the  District  Court 
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of  the  United  States,  for  the  Eastern  District  of 
Washin^on,  Northern  Division,  on  such  day  or 
days  as  may  be  appointed  for  a  retrial,  by  said  Dis- 
trict Court,  and  abide  by  and  obey  all  orders  made 
by  said  Court,  provided  the  judgment  and  sentence 
against  him  shall  be  reversed  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
then  the  above  obligation  to  be  void;  otherwise  to 
remain  in  full  force,  virtue  and  effect. 

JOE  DUKICH, 

Principal. 
AMERICAN    SURETY    COMPANY    OF 
NEW  YORK. 

By  W.  L.  BERRY, 
Res.  Vice-President. 
Attest:   E.  F.  KIDD, 
Resident  Assistant  Secretary. 
Bond  approved  this  20th  day  of  Oct.,  1923. 

J.  STANLEY  WEBSTER, 

Judge. 
Approved  as  to  form: 

H.  SYLVESTER  GARVIN, 

Asst.  U.  S.  Atty. 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington.  October  20,  1923.  Alan  G.  Paine, 
Clerk.    By  A.  P.  Rumburg,  Deputy.     [25] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division. 

No.  0.— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUEICH, 

Defendant. 

Stipulation  Re  Transmission  of  Original  Bill  of 

Exceptions. 
IT  IS  HEREBY  STIPULATED  AND 
AGrREED  by  and  between  the  respective  parties 
hereto,  through  their  respective  attorneys,  that  the 
clerk  of  the  above-named  court  may  forward  to  the 
Circuit  Court  of  Appeals  of  the  Ninth  Circuit  the 
original  bill  of  exceptions,  now  on  file  with  said 
clerk. 

Dated  at  Spokane,  Washington,  this  13th  day  of 
November,  1923. 

H.  SYLYESTER  GARYIN, 
Attorney  for  Plaintiff,  Asst.  U.  S.  Attorney. 

E.  W.  ROBERTSON, 
Attorney  for  Defendant. 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington,  Nov.  13,  1923.  Alan  G.  Paine, 
Clerk.     By  Eva  M.  Hardin,  Deputy.     [26] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.  '0.— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 

Citation  on  Writ  of  Error. 

The  President  of  the  United  States,  to  the  United 
States  of  America,  and  the  Messrs.  F.  R.  JEF- 
FREY and  H.  SYLVESTER  GARVIN,  Your 
Attorneys,  GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  held  at  the  city 
of  San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  of  this  writ,  pursuant  to 
a  writ  of  error,  regularly  issued,  and  which  is  on  file 
in  the  office  of  the  clerk  of  the  District  Court  of  the 
United  States,  for  the  Eastern  District  of  Wash- 
ington, Northern  Division,  in  an  action  pending  in 
said  court,  wherein  Joe  Dukich  is  plaintiff  in  error 
(defendant  in   the   lower  court),   and   the   United 
States  of  America,  is  defendant  in  error  (plaintiff 
in  the  lower  court),  and  to  show  cause,  if  any  there 
be,  why  the  judgment  in  said  writ  of  error  men- 


30  Joe  Dukich  vs. 

tioned,  should  not  be  corrected  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  WILLIAM  HOW- 
ARD TAFT,  €hief  Justice  of  the  Stipreme  Court 
of  the  United  States  of  America,  this  20  day  of 
October,  1923. 

J.  STANLEY  WEBSTER, 
United  States  District  Judge. 
Due  and  legal  notice  of  above  citation  acknowl- 
edged and  copy  thereof  received  this  20  day  of  Oc- 
tober, 1923. 

F.  R.  JEFFREY, 
U.  S.  District  Attorney. 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington.  October  20,  1923.  Alan  G.  Faine, 
Clerk.     By  A.  P.  Rumburg,  Deputy.     [27] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  Above-entitled  Court: 
Please  make  up  and  certify  to  the  Circuit  Court 
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of  Appeals,  Ninth  Judicial  Circuit,  the  following 
papers  and  records  in  the  above-entitled  cause. 

1.  Information. 

2.  Demurrer  to  the  information. 

3.  Order  overruling  demurrer  to  information. 

4.  Verdict  of  the  jury. 

5.  Motion  for  new  trial. 

6.  Order  overruling  motion  for  new  trial. 

7.  Motion  in  arrest  of  judgment. 

8.  Order  overruling  motion  in  arrest  of  judgment. 

9.  Judgment  and  sentence  of  the  Court. 

10.  Order  extending  time  for  filing  bill  of  excep- 

tions. 

11.  Petition  for  writ  of  error. 

12.  Order  allowing  writ  of  error  and  fixing  bond. 

13.  Writ  of  error. 

14.  Assignments  of  error. 

15.  Bond  and  approval  thereof. 

16.  Stipulation  re  transmission  of  original  bill  of 

exceptions. 

17.  Citation. 

18.  Praecipe  for  transcript  of  record. 

E.  W.  ROBERTSON, 
Attorney  for  Defendant. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  Nov.  13,  1923.  Alan  G. 
Paine,  Clerk.     By  Eva  M.  Hardin,  Deputy.     [28] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 

Eastern  District  of  Washington, — ss. 

I,  Alan  G.  Paine,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Wash- 
ington, Northern  Division,  do  hereby  certify  that 
the  foregoing  pages  constitute  and  are  a  true,  com- 
plete and  correct  copy  of  the  record,  pleadings, 
testimony  and  all  proceedings  had  in  said  action,  as 
called  for  in  defendant's  praecipe  for  transcript, 
and  as  the  same  remain  on  file  and  of  record  in  said 
District  Court,  and  that  the  same  which  I  transmit 
constitute  my  return  to  the  annexed  Writ  of  Error 
lodged  and  filed  in  my  office  on  the  20th  day  of 
October,  1923i.  I  also  annex  and  transmit  the 
original  citation  in  said  action. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  to  said  record  amounts  to  the  sum  of 
Nine  and  50/100  ($9.50)  Dollars,  and  that  the  same 
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has  been  paid  in  full  by  the  defendant,  and  plain- 
tiff in  error. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court 
at  the  city  of  Spokane,  in  said  Eastern  District  of 
Washington,  Northern  Division,  in  the  [29] 
Ninth  Judicial  Circuit,  this  15th  day  of  November, 
192'3,  A.  D.,  and  the  Independence  of  the  United 
States  of  America,  the  one  hundred  and  forty- 
eighth. 

[Seal]  Attest:     ALAN    G.    PAINE, 

Clerk  of  the  United  States  District  Court  for  the 
Eastern  District  of  Washington.     [30] 


In  the  District  Court  of  the  United  States  in  and 
for  the  Eastern  District  of  Washington,  North- 
ern Division. 

No.  C— 4350. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 

Notice. 

To  the  Above-named  Plaintiff  and  to  Messrs.  F.  R. 
Jeffrey  and  H.  Sylvester  Garvin,  Your  Attor- 
neys: 
You,  and  each  of  you,  are  hereby  notified  that  the 
above-named    defendant    has    prepared    and    filed 
with  the  clerk  of  the  above-entitled  court  a  pro- 
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posed  bill  of  exceptions,  a  copy  of  which  is  herewith 
served  upon  you. 

You  are  further  notified  that  said  defendant 
will,  at  the  time  said  bill  of  exceptions  is  certified, 
ask  the  Court  to  order  attached  and  made  a  part 
of  said  bill  of  exceptions  all  of  the  exhibits  received 
or  offered  in  evidence  on  the  trial,  which  are  not 
already  a  part  hereof. 

Dated  at  Spokane,  Washington,  this  13th  day 
of  November,  1923. 

E.  W.  ROBERTSON, 
Attorney  for  Defendant. 
Service  of  the  above  and  foregoing  notice  and  of 
the  bill  of  exceptions  attached  thereto,  by  true  copy 
thereof,  is  hereby  acknowledged  this  13th  day  of 
November,  1923. 

H.  SYLVESTER  GARVIN, 
Asst.  U.  S.  District  Attorney.     [31] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.  . 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  DUKICH, 

Defendant. 


The  United  States  of  America,  35 

Bill  of  Exceptions. 

Before  the  Honorable  J.  STANLEY  WEBSTER, 
District  Judge. 

APPEARANCES : 
For    the    Plaintiff:  H.    SYLVESTER    GARVIN, 

Asst.  U.  S.  District  Attorney. 
For  the  Defendant:  E.  W.  ROBERTSON. 

BE  IT  REMEMBERED,  that  the  above-entitled 
cause  came  on  regularly  for  hearing  in  the  above- 
entitled  court  on  Tuesday,  October  9,  1923,  at  2 :00 
o'clock,  P.  M.,  before  the  Hon.  J.  Stanley  Webster, 
District  Judge,  the  plaintiff  appearing  by  H.  Syl- 
vester Garvin,  Assistant  United  States  District 
Attorney,  and  the  defendant  appearing  in  person 
and  by  his  attorney,  E.  W.  Robertson,  thereupon 
the  following  proceedings  were  had  and  done,  to 
wit: 

THEREUPON  a  jury  was  duly  empaneled  and 
sworn  to  try  the  cause. 

OPENING   STATEMENT. 

Mr.  GARVIN.— If  the  Court  please,  and  Gentle- 
men of  the  jury:  The  Government  will  show  in  this 
case  that  on  the  day  in  question  Prohibition  Agents 
Edholm  and  Regan  went  down  to  the  bar  that  was 
conducted  at  that  time  by  the  defendant  in  this 
case;  the  bar  was  known  as  the  Marga  Bar,  at  45 
Main  Avenue,  here  in  the  city  of  Spokane.  That 
on  a  previous  occasion  to  the  day  in  question,  we 
will  establish,  or  attempt  to  establish  in  the  proof, 
that  the  agents  went  into  that  place  and  met  the  de- 
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fendant,  who  was  the  owner  and  proprietor  of  it; 
that  he,  in  turn,  introduced  them  to  the  man  who 
was  the  bartender  behind  the  bar  and  upon  various 
occasions  intoxicating  liquors  were  sold,  and  upon 
that  we  will  expect  a  verdict  of  guilty  at  your 
hands.     [32] 

Testimony  of  Leonard  Regan,  for  the  Government. 

LEONARD  REGAN,  called  as  a  witness  by  the 
United  States,  being  first  duly  sworn,  testified  in 
its  behalf  as  follows: 

Direct  Examination. 
(By  Mr.  GARVIN.) 

I  am  a  federal  prohibition  agent  with  head- 
quarters at  Seattle,  and  became  acquainted  with 
the  defendant  first  meeting  him  in  July,  1923,  at 
his  place  of  business  at  45  West  Main  Street,  Spok- 
ane. His  place  is  a  soft-drink  resort.  Agent  Ed- 
holm  was  with  me,  and  it  was  about  10 :00  P.  M.  on 
the  9th.  The  defendant  was  standing  outside. 
Agent  Edholm  and  myself  were  accompanied  by 
another  man  who  we  picked  up  on  Main  Street  in 
that  vicinity.  This  man  spoke  to  defendant,  who 
followed  us  in  and  "sort  of  nodded  to  a  bartender'^ 
who  served  us  three  drinks. 

Mr.  ROBERTSON.— If  the  Court  please,  I  ob- 
ject to  that  upon  the  ground  it  is  a  variance  from 
the  allegation  in  the  indictment.  I  want  to  pre- 
serve my  objections  here  and  make  them  timely, 
without  taking  up  the  time  of  the  Court.  The  al- 
legation of  another  sale  by  another  party  other  than 
this  defendant  not  being  charged  in  this  indictment, 
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and  not  being  set  forth,  can  not  be  proved  as  against 
this  defendant.  He  is  entitled  to  be  informed  as  to 
the  nature  of  the  accusation  and  the  relations  be- 
tween the  parties  that  may  be  claimed  acted  in  this 
matter.  I  hope,  without  repeating  my  objection, 
your  Honor  will  have  it  in  mind. 

The  COURT. — I  will  overrule  it  for  the  present. 
It  can  be  renewed  at  the  conclusion  of  the  whole 
case. 

Mr.  ROBERTSON.— Exception. 

The  WITNESS.— We  spoke  to  the  defendant, 
called  him  "Joe"  and  walked  in.  He  looked  us 
over  and  we  said  we  want  a  drink.  I  said  that. 
He  nodded  to  the  bartender.  He  went  to  the  fur- 
ther end  of  the  bar  and  behind  the  cigar-case.  The 
bartender  served  us  three  drinks  for  which  I  paid 
seventy  cents,  and  the  bartender  rang  it  up  in  the 
till.  I  wish  to  correct  that,  I  paid  one  dollar.  It 
was  moonshine  whiskey  fit  for  beverage  purposes 
and  contained  more  than  one-half  of  [33]  one 
per  cent  of  alcohol. 

We  then  left  and  Agent  Edholm  and  I  came  back 
alone  on  the  10th  of  July.  We  spoke  to  defendant, 
saying,  "How  do  you  do,  Joe?"  He  was  behind 
the  cigar-case  and  there  was  a  different  bartender 
than  the  night  previous  behind  the  bar.  I  asked 
the  bartender  for  a  drink  of  moonshine  whiskey 
and  he  served  us  two  drinks  of  moonshine.  I  paid 
seventy  cents.     It  was  rung  up  in  the  cash  register. 

At  10:00  P.  M.  Agent  Edholm  and  myself  re- 
turned and  purchased  a  drink  of  moonshine  whiskey 
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from  the  bartender.  I  paid  for  the  first  drink, 
seventy  cents,  and  asked  the  bartender,  a  man  by 
the  name  of  Martin,  for  a  pint  of  liquor.  He  sent 
a  man  to  get  it  to  the  rear  of  the  establishment. 
The  defendant  was  present  behind  the  bar.  When 
the  man  was  gone  after  the  pint  bottle  of  liquor, 
Agent  Edholm  bought  a  drink  of  moonshine  whis- 
key. The  man  came  back,  handed  the  bottle  to 
Martin  and  I  gave  Martin  a  five  dollar  bill  and  he 
rang  two  dollars  and  a  half  in  the  cash  register  and 
returned  me  two  and  a  half  in  change  and  gave  me 
the  bottle. 

I  can  identify  this  as  the  bottle  I  secured  on  that 
occasion. 

Mr.  GARVIN.— I  offer  this. 

Mr.  ROBERTSON.— If  the  Court  please,  I  ob- 
ject to  the  introduction  of  this  liquor  in  evidence 
upon  the  ground  that  there  is  no  allegation  of 
agency  or  association  or  anything  of  that  kind  or 
character  in  this  case,  and  the  proof  shows,  if  any- 
thing, a  purported  agency  or  something  of  that  kind 
or  character  of  which  the  defendant  had  no  notice 
in  this  charge.  I  move  to  strike,  further,  all  of  the 
evidence  with  relation  to  sales  of  moonshine  whis- 
key, upon  the  ground  that  the  testimony  of  this 
witness  now  discloses  if  any  sales  were  made  to 
him,  they  were  made  by  a  person  other  than  this 
defendant,  and  there  is  no  charge  in  this  informa- 
tion which  would  have  informed  this  defendant  of 
the  nature  and  character  of  the  allegation  against 
him,  and  it  is  a  variance  from  the  allegation  made 
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in  the  information  that  the  sales  were  made  by  the 
defendant  to  this  witness.     [34] 

Mr.  GARVIN. — If  the  Court  please,  while  in  one 
sense  some  of  the  statements  of  counsel  are  true, 
the  facts  have  established  this  from  the  testimony 
of  the  witness:  that  the  defendant  was  in  charge 
of  the  place  at  the  time;  that  the  other  man  was  a 
bartender;  that  it  is  a  soft-drink  parlor,  a  public 
place  in  the  city  of  Spokane ;  first  of  all  there  was  a 
conversation  with  reference  to  the  purchase  of  in- 
toxicating liquor,  which  was  served;  the  money 
which  was  given  in  payment  for  the  intoxicating 
liquor  served  was  rung  up  in  the  cash  register;  that 
all  of  these  transactions  were  in  the  presence  of 
the  defendant,  in  his  place  of  business,  the  place 
over  which  he  has  control  and  management.  I  will 
say  this  in  fairness,  I  expect  to  go  further,  not  by 
this  witness,  as  to  who  was  the  then  proprietor  of 
the  place  on  that  particular  date. 

The  COURT. — I  will  deny  the  motion  for  the 
present.  Counsel  can  renew  it,  if  he  cares  to,  at 
the  conclusion  of  the  case. 

Mr.  GARVIN. — And  my  motion  will  be  granted 
for  an  identification  of  this? 

The  COURT.— Yes. 

Mr.  ROBERTSON.— Your  Honor  will  grant  me 
an  exception  at  this  time? 

The  COURT.— Yes. 

(Thereupon  the  said  bottle  was  handed  to  the 
clerk  and  marked  Plaintiff's  Exhibit  No.  1  for 
identification.) 
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There  was  nothing  further  done  on  this  occasion, 
the  night  of  the  10th. 

Cross-examination. 
(By  Mr.  ROBERTSON.) 

I  first  met  Mr.  Dukovitch  on  the  9th  day  of  July, 
1923,  I  was  introduced  to  him.  The  other  man  said, 
"Hello,  Joe,"  and  we  said,  "Hello,  Joe."  I  met 
this  other  man  on  Main  Street,  within  a  block  or 
two  of  this  resort.  I  met  him  in  the  investigation 
we  were  making,  part  of  the  investigation,  and 
asked  him  if  he  knew  where  we  could  get  a  drink, 
and  he  said  he  did.  This  was  on  the  street.  I 
spoke  to  him  first.  He  was  down  in  that  part  of 
the  town  and  he  looked  favorable,  that  is,  as  if  he 
knew  where  we  could  get  a  drink.  I  could  not  tell 
you  how  [35]  that  is.  I  do  not  know  what  his 
name  is,  I  did  not  want  to  know  his  name  because 
he  was  only  serving  a  purpose  for  me.  I  did  not 
hear  his  name  called  by  the  defendant  when  he  said 
"Hello,  Joe,"  to  him.  I  did  not  hear  his  name 
called  by  Martin.  I  did  not  do  anything  to  keep 
from  hearing  his  name. 

Mr.  Dukich  was  on  the  outside  of  the  place  and 
this  was  the  first  time  I  had  ever  met  him.  I  had 
seen  him  a  number  of  times  before  that  on  my 
visits  to  Spokane  on  different  investigations.  I 
remember  no  particular  time.  I  cannot  recall  how 
many  times  I  saw  him,  he  is  a  man  very  easily 
to  be  remembered.  I  had  seen  him  two  or  three 
times  at  other  places  and  had  seen  him  twice  when 
going  by  his  place  of  business.     I  cannot  remember 
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how  many  times  I  have  seen  him,  he  is  a  man 
very  easily  recognized.  I  have  never  seen  him  at 
any  other  place  except  on  Main  Street  or  standing 
in  front  of  his  place.  This  was  in  Spokane  about 
six  months  ago. 

Q.  Now,  I  will  ask  you,  Mr.  Regan,  if  on  the  10th 
day  of  February,  1922,  at  about  eight  o'clock  P.  M., 
you  were  in  the  Marga  Bar,  on  the  corner  of  Main 
and  Brown  Avenue — and  Brown  Street? 

A.  I  believe  I  did  have  a  case  against  that  at  that 
time.  I  would  have  to  go  back  to  my  records  to  re- 
fresh my  recollection.  I  have  handled  a  good  many 
hundred  cases  since  then. 

Q.  I  will  ask  you  if  on  that  occasion  you  saw 
Joe  Dukich? 

A.  I  can  not  recall  at  that  time  now. 

Q.  I  will  ask  you,  Mr.  Regan,  if  on  the  24th  day 
of  April,  1922,  you  testified  as  a  witness  in  this 
courtroom,  in  the  case  of  a  man  by  the  name  of 
Stanley  Jukich? 

A.  I  did.  I  believe  I  did,  as  near  as  I  can  remem- 
ber. I  have  testified  in  so  many  cases  I  cannot  re- 
member the  names  without  going  back  to  my  notes. 

Q.  I  will  ask  you  if  this  man  Joe  Dukich  was  not 
a  witness  on  that  trial,  and  sat  up  in  that  chair 
and  testified  in  your  presence  for  some  time? 

A.  I  do  not  remember  the  case  of  Stanley  Jukich 
and  do  not  remember  [36]  Joe  Dukich  testifying 
as  a  witness  in  that  case  or  remember  seeing  him. 
I  do  not  remember  seeing  Stanley  Jukich  and  Joe 
Dukich  and  having  a  conversation  with  them  after 
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that  case  in  the  hall  outside  the  courtroom.  When 
we  first  went  in  the  bar  on  the  9th,  the  first  thing 
that  was  said  was  when  I  asked  for  a  drink  after 
we  had  exchanged  greetings.  The  greetings  were,  as 
w^e  said,  "Hello,  Joe."  The  man  who  was  with  us 
did  not  say  anything  to  Joe  about  where  he  met  me. 
We  said  "Hello,  Joe,"  we  went  to  the  bar.  Joe 
was  not  the  bartender.  Joe  preceded  us  and  went 
around  the  cigar  counter.  We  went  to  the  bar. 
We  did  not  ask  the  defendant,  who  was  behind  the 
cigar  counter,  for  a  drink. 

Q.  The  first  thing  you  said  then  that  you  wanted 
a  drink  was  addressed  to  the  bartender? 

A.  Yes,  sir. 

The  bartender  at  that  time  was  behind  the  bar, 
I  don't  recall  which  part  of  it,  and  the  defendant 
was  behind  the  cigar  counter  and  did  not  go  to  the 
place  where  the  bartender  was.  There  were  two  or 
three  men  in  the  room.  Men  were  coming  in  and 
going  out.     We  were  there  just  a  few  minutes. 

Q.  Now,  when  you  asked  for  this  drink,  Mr. 
Regan,  who  was  the  one  who  made  the  request? 

A.  I  did. 

Q.  You  spoke  in  a  loud  tone  of  voice? 

A.  No,  sir. 

Q.  In  a  low  tone  of  voice  ?        A.  Yes,  sir. 

Q.  And  so  that  only  the  bartender  and  you  who 
were  there  in  the  immediate  circle  could  hear  it,  I 
assume  ? 

A.  I  spoke  in  an  ordinary  tone  of  voice. 

Q.  Didn't  you  just  answer  that  you  spoke  in  a  low 
tone  of  voice  ? 
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A.  Well,  I  didn't.  You  asked  me  if  I  spoke  in 
a  loud  tone  of  voice.  I  spoke  in  an  ordinary  con- 
versation, I  did  not  holler.     [37] 

I  paid  the  money  for  the  drink  to  the  bartender 
Martin. 

Agent  Edholm  and  I  went  back  there  again  on  the 
10th  at  about  five  P.  M.  There  was  a  strange  man 
behind  the  bar.  We  went  up  to  the  bar  and  asked 
for  a  drink  of  moonshine.  The  bartender  served 
us.  The  defendant  was  standing  at  the  cigar  coun- 
ter talking  to  somebody  who  looked  to  be  foreigners. 
My  request  for  the  drink  was  made  to  the  bartender 
who  served  us  without  any  further  ado,  after  we 
had  exchanged  greetings  with  Mr.  Dukovitch,  our 
greetings  being  simply,  "Hello,  Joe." 

We  came  back  about  10:30  that  night,  said  "Hello, 
Joe,"  and  he  answered  "Hello."  He  was  behind 
the  cigar  counter  surrounded  by  a  group  of  country- 
men conversing.  I  did  not  interrupt  the  conversa- 
tion or  gathering.  I  went  down  further  on  to 
where  the  bartender  was,  asked  him  for  a  drink 
and  he  served  us  with  one.  I  paid  for  the  first 
drink.  Agent  Edholm  paid  for  the  second.  After 
I  purchased  a  drink,  I  asked  the  bartender  for  a 
bottle.  He  spoke  to  a  man  in  front  of  the  bar  in 
some  foreign  language  and  the  man  proceeded 
to  the  rear  of  the  room,  went  into  some  room  or 
closet  and  while  he  was  gone.  Agent  Edholm  said, 
"Let's  have  another  drink,"  and  the  bartender 
served  us.  Agent  Edholm  paid.  The  man  returned 
with  the  bottle,  gave  it  to  the  bartender,  the  bar- 
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tender  passed  it  over  to  me,  I  gave  him  five  dollars 
and  he  rang  up  two  dollars  and  a  half  and  returned 
the  change.  During  this  time  the  defendant  was 
at  the  cigar  counter.  Two  or  three  men  were  talk- 
ing to  him.  I  had  no  conversation  with  him  that 
night  other  than  to  say,  "Good-night,"  to  him. 
I  do  not  know  where  the  man  went  who  went  to 
the  rear  of  the  room  other  than  that  he  opened  a 
door.  I  do  not  know  where  he  went  after  opening 
it. 

Eedirect  Examination. 
(By  Mr.  GARVIN.) 

Q.  Mr.  Regan,  for  the  purpose  of  refreshing  your 
recollection,  do  you  recall  the  case  of  the  United 
States  vs.  Stanley  Dukich,  in  which  you  and  Mr. 
H.  J.  Stetson,  who  was  a  prohibition  agent  at  that 
time  under  Mr.  Roy  Lyle,  before  you  got  into  the 
service  as  a  general  [38]  agent,  testified? 
A.  I  believe  I  do. 

Q.  In  order  to  refresh  your  memory,  do  you  re- 
member you  originally  testified  on  the  case  here  and 
had  to  leave  for  Seattle  and  you  took  Mr.  Stetson 
down  there  with  you?        A.  Yes,  sir. 

Q.  Do  you  now  recall  the  case  which  Mr.  Robert- 
son referred  to.     A.  I  do  recall  the  case  now. 

Q.  Did  you  have  any  distinct  recollection  of  this 
man  from  that  incident  or  not? 

A.  I  did  not,  because  he  was  not  the  defendant. 
He  was  a  witness.  I  do  not  remember  the  witnesses. 
I  would  remember  the  other  man,  Stanley. 
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Recross-examination. 
(By  Mr.  ROBERTSON.) 

When  I  went  to  the  Marga  Bar  on  the  9th  of 
Jul}^  I  had  entirely  forgotten  that  I  had  been  in 
that  place  before  and  arrested  Stanley  Jukich.  I 
had  forgotten  the  place  and  everything  else  at  that 
time. 

Redirect  Examination. 

My  ordinary  duties  as  an  agent,  in  addition  to 
investigations,  are  not  confined  to  any  one  particular 
place,  I  have  four  states  and  Alaska  and  am  travel- 
ing from  place  to  place,  and  since  the  early  spring  of 

1922,  I  have  handled  possibly  one  hundred  and  fifty 
to  two  hundred  cases. 

Testimony  of  Oscar  V.  Edholm,  for  the  Govern- 
ment. 

OSCAR  V.  EDHOLM,  called  as  a  witness  by  the 
United  States,  being  first  duly  sworn,  testified  in  its 
behalf  as  follows: 

Direct  Examination. 
(By  Mr.  GARVIN.) 

I  am  a  general  prohibition  agent  with  head- 
quarters at  Seattle.     I  met  the  defendant  in  July, 

1923,  at  the  Marga  Bar,  at  45  Main  [39]  Avenue 
about  nine  o'clock  in  the  evening,  with  Agent  Regan 
and  another  gentleman  whose  name  I  do  not  know, 
whom  we  met  somewhere  down  the  street.  After  I 
arrived  at  this  place  we  went  in  and  Mr.  Regan 
bought  a  drink  of  moonshine  whiskey.  The  de- 
fendant was  back  of  the  cigar  counter  at  that  time. 
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Q.  Did  you  have  any  conversation,  or  did  Mr. 
Regan  or  this  other  gentleman  have  any  conversa- 
tion with  him  with  reference  to  the  purchase  of 
any  liquor? 
********* 

Q.  The  drinks  were  ordered  from  the  bartender. 

Mr.  GARVIN. — Q.  I  know,  but  I  am  asking  you 
now,  Mr.  Edholm,  please  pay  attention  to  my  ques- 
tions.    You  are  not  excited  are  you,  now? 

A.  I  do  not  think  so. 

Q  *  *  *  j)j^  y^^  have  any  conversation  with 
the  defendant  with  reference  to  liquor,  or  did  Mr. 
Regan,  that  you  heard? 

A.  I  did  not  have  any  direct.  When  we  met 
Mr.  Dukich  we  said  we  came  up  for  a  drink. 

Q.  All  right,  then  what? 

A.  We  went  to  the  bar  and  we  were  served. 

We  came  back  the  second  day,  about  the  10th  of 
July,  about  five  oclock  in  the  afternoon,  Agent 
Regan  and  I,  and  bought  a  round  of  drinks  from  a 
different  bartender  than  was  there  before.  We 
spoke  to  the  defendant,  he  was  behind  the  cigar 
counter.  We  came  back  later  at  ten  o'clock  and 
there  was  a  bartender  by  the  name  of  Martin.  We 
bought  a  round  of  drinks  of  moonshine  whiskey. 
Defendant  was  back  of  the  cigar-case,  towards  the 
front  of  the  bar.  The  cigar-case  runs  right  up  to 
the  edge  of  the  bar.  He  was  behind  it  and  the 
bartender  was  down  the  bar  where  the  drinks 
were  served. 

Q.  Then  what  took  place? 
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A.  Mr.  Regan  asked  the  bartender  for  a  pint  of 
whiskey.  The  bartender  spoke  to  a  man  who  dis- 
appeared through  the  rear  of  the  [40]  hall  and 
came  back  in  about  a  minute  with  a  bottle  of  moon- 
shine whiskey,  which  was  delivered  to  Mr.  Regan, 
who  paid  for  it.  The  defendant  at  that  time  was 
somewhere  in  the  front  of  the  bar,  leaning  against 
the  back  end  of  the  case. 

Cross-examination. 
(By  Mr.  ROBERTSON.) 

I  don't  recall  where  we  met  the  man  that  we 
went  to  the  bar  with,  nor  what  his  name  was,  nor 
do  I  recall  hearing  him  addressed  by  name. 

When  we  went  in  the  defendant  was  in  front 
of  the  bar  and  went  in  and  took  a  position  in  back 
of  the  cigar  counter.  There  was  nothing  further 
passed  between  us  and  the  defendant  and  this  other 
man  except  greetings  before  we  went  up  to  the 
bartender  to  ask  for  a  drink,  that  I  can  recall,  and 
when  we  went  up  to  the  bartender,  the  defendant 
was  behind  the  cigar  counter  and  the  bartender 
was  behind  the  place  at  the  bar  where  the  drinks 
were  being  served.  He  was  about  the  middle  of  the 
bar,  he  might  have  been  a  little  ways  towards 
either  end.  My  estimate  is  that  the  bar  is  about 
twenty  feet  and  the  cigar  counter  about  seven  or 
ten  feet,  and  that  the  defendant  was  about  the 
center  of  the  cigar  counter. 

On  our  third  visit  there,  the  defendant  was  back 
of  the  cigar  counter.  The  bartender  served  us  a 
drink  of  moonshine.     This  was  the  evening  of  July 
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(Testimony  of  Quintard  Johnson.) 
10th  and  is  the  time  when  the  man  went  out  for 
the  bottle.     I  do  not  know  where  he  went  to,  he 
went  out  the  back  way. 

Testimony  of  Quintard  Johnson,  for  the  Govern- 
ment. 

QUINTARD  JOHNSON,  called  as  a  witness  by 
the  United  States,  being  first  duly  sworn,  testified 
in  its  behalf  as  follows : 

Direct  Examination. 
(By  Mr.  GARVIN.) 

I  am  the  City  Chemist  for  the  city  of  Spokane 
and  made  an  examination  of  Plaintiff's  Exhibit 
No.  1  and  it  contains  fifty  per  cent  alcohol  and  is 
fit  for  beverage  purposes  and  is  commonly  [41] 
known  as  moonshine  whiskey. 

Testimony  of  Warren  E.  Beltz,  for  the  Grovernment. 

WARREN  E.  BELTS,  called  as  a  witness  by  the 
United  States,  being  first  duly  sworn,  testified  in 
its  behalf  as  follows : 

Direct  Examination. 
(By  Mr.  GARVIN.) 

I  am  a  General  Prohibition  Agent  with  headquar- 
ters at  Seattle.  Plaintiff's  Exhibit  No.  1  was  in 
my  possession  in  the  sheriff's  vault  and  I  brought 
it  over  to  this  building,  to  this  trial. 

Mr.  GARVIN. — I  move  for  the  admission  of 
Plaintiff's  Exhibit  No.  1  for  Identification. 

Mr.  ROBERTSON.— I  have  my  objection  to  that 
as  stated  before  to  the  Court. 
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(Testimony  of  D.  E.  Dimning.) 

The  COURT. — The  objection  will  be  overruled. 
It  will  be  admitted. 

Mr.  ROBERTSON.— Exception. 

(Thereupon  the  bottle  heretofore  marked  for  iden- 
tification was  received  in  evidence  as  Plaintiff's  E'x- 
hibit  1  admitted,  and  is  made  a  part  hereof.) 

Testimony  of  D.  E.  Dunning,  for  the  Government. 

D.  E.  DUNNING,  called  as  a  witness  by  the 
United  States,  being  first  duly  sworn,  testified  in  its 
behalf  as  follows : 

Direct  Examination. 
(By  Mr.  GARVIN.) 

I  am  secretary  to  the  Commissioner  of  Public 
Safety  and  City  License  Inspector,  and  make  in- 
vestigations of  different  places  such  as  soft  drink 
parlors,  granting  licenses,  and  I  am  familiar  with 
45  West  Main  Avenue,  known  as  the  Marga  Bar. 
The  proprietor  is  Joe  Dukich,  and  was  proprietor 
in  the  month  of  July,  1923,  and  secured  a  license. 

Mr.  GARVIN. — The  Government  will  rest. 

Mr.  ROBERTSON.— I  move  to  strike  from  the 
consideration  of  the  jury  all  of  the  testimony  of  the 
witnesses  in  the  case  relating  to  the  purchase  of 
drinks  of  alleged  intoxicating  liquor  in  the  Marga 
Bar.     [42] 

(2)  I  move  to  strike  and  withdraw  from  the  con- 
sideration of  the  jury  all  of  the  evidence  relating  to 
the  purchase  of  the  bottle  of  alleged  moonshine  liquor 
from  the  bartender  at  the  Marga  Bar. 
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(3)  I  move  the  Court  to  instruct  the  jury  to  re- 
turn a  verdict  of  not  guilty  upon  the  count  one  of 
the  indictment,  on  the  ground  that  the  evidence 
legally  competent  as  against  this  defendant  is  not 
sufficient  to  go  to  the  jury  upon  the  question  of  his 
guilt  or  the  possession  of  a  pint  of  intoxicating 
liquor. 

(4)  I  move  the  Court  to  instruct  the  jury  to  re- 
turn a  verdict  of  not  guilty  as  to  the  second  count 
of  the  indictment,  upon  the  ground  that  the  evi- 
dence is  insufficient  to  justify  submitting  it  to  the 
jury  upon  the  question  of  the  defendant's  guilt  as 
to  that  count  of  the  indictment. 

(5)  I  move,  further,  to  strike  all  of  the  evidence 
in  the  case  relating  to  the  purchase  of  intoxicating 
liquors  upon  the  ground  that  there  is  a  variance 
between  the  allegations  of  the  information  and  the 
proof; 

Upon  the  further  ground,  that  the  information 
is  totally  insufficient  and  inadequate  to  notify  the 
defendant  of  the  particular  charge  against  him, 
failing  to  state  or  allege  that  the  sale  of  intoxicat- 
ing liquors  was  made  by  a  person  other  than  the 
defendant,  and  failing  to  allege  any  connection 
between  the  defendant  and  the  person  who  is  now 
claimed  to  have  made  the  sales. 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  4149. 

JOE  DUKICH, 

Plaintiff  in  Error, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

Stipulation  Re  Denial  of  Motions  to  Strike  and 
Withdraw  Evidence  from  Jury,  etc. 

IT  IS  HEREBY  STIPULATED  AND 
AGREED  by  and  between  the  respective  parties 
hereto  that  the  printed  record  may  be  amended  to 
show  that  the  motions  made  on  pages  49  and  50 
thereof  were  each  and  all  denied  by  the  Court,  and 
that  an  exception  to  the  denial  of  each  of  said  mo- 
tions was  taken  by  defendant's  counsel. 

E.  W.  ROBERTSON, 
Attorney  for  Plaintiff  in  Error. 
H.  SYLVESTER  OARWIN, 
Attorney  for  Defendant  in  Error, 
Assistant  United  States  Attorney. 
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[Endorsed]:  No.  4149.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Joe 
Dukich,  Plaintiff  in  Error,  vs.  The  United  States  of 
America,  Defendant  in  Error.  Stipulation  Re 
Denial  of  Motions  to  Strike  and  Withdraw  Evidence 
from  Jury,  etc.  Filed  Jan.  3,  1924.  F.  D.  Monck- 
ton,  Clerk.     By  Paul  P.  O'Brien,  Deputy  Clerk. 
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Testimony  of  Joe  Dukich,  on  His  Own  Behalf. 

JOE  DUKICH,  being  called  as  a  witness  and 
being  first  duly  sworn,  testified  in  his  own  behalf 
as  follows: 

Direct  Examination. 

That  he  knew  the  witness  Leonard  Regan  and 
knew  that  he  was  a  Government  Prohibition 
Agent,  having  testified  as  a  witness  for  the  defense 
in  a  case  in  which  said  Regan  had  been  a  witness 
for  the  Government,  and  having  seen  and  heard 
the  said  Regan  testify  in  that  case.     [43] 

That  the  witness  Regan  and  Edholm  were  not  in 
his  place  of  business  in  July,  1923,  when  he  was 
present;  that  if  they  had  been  he  would  have  rec- 
ognized Regan.  That  no  intoxicating  liquors  were 
sold  to  them  by  a  bartender  or  anyone  else  in  his 
presence  and  that  he  did  not  authorize  any  bar- 
tender either  to  keep  or  sell  intoxicating  liquors. 

(Argument  by  Mr.  Garvin.) 

(Argument  by  Mr.  Robertson.) 

(Reply  by  Mr.  Garvin.) 

Charge  to  Ju,ry. 
The  OOIJRT. — ^Gentlemen  of  the  Jury,  it  now 
becomes  the  duty  of  the  Court  to  explain  to  you 
the  issues  in  this  case  and  to  instruct  you  upon 
the  rules  of  law  by  which  you  are  to  be  guided  in 
your  deliberations,  and  it  is  your  duty  to  accept 
these  instructions  as  correct  and  so  far  as  the  law 
of  the  case  is  concerned  to  be  guided  by  them. 
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The  information  in  this  case  accuses  the  defend- 
ant, Joe  Dukich,  first,  with  the  offense  of  the  un- 
lawful possession  of  intoxicating  liquor,  and  in 
count  two  with  the  unlawful  sale  of  intoxicating 
liquor  to  one  Leonard  Regan,  the  act  of  possession 
alleged  to  have  been  on  the  10th  day  of  July,  1923, 
and  the  act  of  sale  to  have  been  on  the  same  day. 

In  this  connection,  Grentlemen  of  the  Jury,  I  in- 
struct you  that  by  possession  as  used  in  count  one 
of  this  information  is  meant  the  physical  custody 
of  the  thing  in  question,  coupled  with  the  author- 
ity of  dominion  and  control  over  it,  and  in  this  case 
I  instruct  you  that  if  you  find  from  the  evidence 
that  upon  the  occasion  in  question  the  bartender 
referred  to  by  the  name  of  Martin  was  the  agent 
or  the  employee  of  the  defendant  Dukich,  and  that 
that  man,  with  the  knowledge  of  Mr.  Dukich,  had 
in  his  possession  at  that  place  the  intoxicating 
liquor  in  question,  that,  in  law,  would  amount  to 
the  possession  of  Mr.  Dukich.     [44] 

Intoxicating  liquor,  as  I  have  many  times  in- 
structed this  jury,  is  liquor  suitable  for  beverage 
purposes,  and  which  contains  more  than  one-half 
of  one  per  centum  of  alcohol  by  volume. 

In  the  second  count  of  this  information  the 
crime  alleged  is  that  of  unlawful  sale  of  intoxicat- 
ing liquor,  and  by  sale  is  meant  transfer  of  title  to 
property  from  one  person  to  another  for  a  consid- 
eration. In  this  connection  I  further  instruct  you 
that  if  you  find  that  at  the  time  and  upon  the  oc- 
casion in  question  the  defendant  had  in  his  employ 
as  his  agent  the  man  referred  to  as  the  bartender 
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and  called  Martin,  and  that  the  sale  of  this  liquor 
was  made  by  Martin,  and  you  further  find  it  was 
made  in  the  presence  of  the  defendant  Dukich,  and 
that  he  aided,  abetted,  counseled,  commanded,  in- 
duced or  procured  the  bartender  known  as  Martin 
so  to  sell  the  liquor,  that,  in  law,  would  constitute 
Mr.  Dukich  a  principal  in  that  transaction  and  he 
would  be  equally  guilty  with  the  man  Martin  who 
actually  carried  on  and  conducted  the  sale.  Please 
bear  in  mind  that  in  order  to  constitute  the  guilt 
of  the  defendant  arising  out  of  the  sale  by  Martin 
it  is  necessary  for  you  to  find  that  Mr.  Dukich 
was  actually  present  and  that  he  aided  and  coun- 
seled and  assisted  or  concurred,  or  advised  or  par- 
ticipated in  the  transaction  committed  by  the  man 
Martin,  and  you  must  further  find  that  the  liquor 
was  in  fact  sold,  and  you  must  find  that  the  liquor 
sold  was  intoxicating  liquor,  that  is,  that  it  con- 
tained more  than  one-half  of  one  per  centum  of 
alcohol  by  volume.  If  you  find  from  the  evidence 
that  at  the  time  the  sale  was  made  the  defendant 
Dukich  was  not  present,  then  your  verdict  should 
be  not  guilt}^,  and  even  though  jou  find  that  the 
defendant  was  physically  present  at  the  time,  if 
you  further  find  that  he  did  not  aid,  counsel,  abet, 
encourage,  assist,  advise  or  participate  in  the 
transaction,  you  will  find  the  defendant  not  guilty. 
To  these  charges  in  this  information  the  defend- 
ant has  interposed  a  plea  of  not  guilty,  and  the 
effect  of  that  plea  is  to  cast  upon  the  Government 
the  burden  of  establishing  each  and  every  of  the 
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essential  elements  of  this  crime  to  your  satisfac- 
tion and     [45]     beyond  all  reasonable  doubt. 

The  defendant  is  presumed  to  be  innocent  of 
the  crime  with  which  he  is  charged,  and  that  pre- 
sumption is  one  of  his  important  and  substantial 
rights.  It  is  guaranteed  to  him  by  the  laws  of 
the  land.  It  attaches  to  him  and  continues  with 
him  throughout  all  stages  of  the  trial  and  through- 
out all  stages  of  your  deliberations  as  jurors  until 
it  has  been  met  and  overcome  by  the  evidence  in 
the  case  and  his  guilt  has  been  established  to  your 
satisfaction  beyond  all  reasonable  doubt,  notwith- 
standing the  presumption  of  innocence  with  which 
the  law  surrounds  him. 

By  reasonable  doubt  as  used  in  these  instruc- 
tions is  meant  a  doubt  which  is  based  upon  reason. 
It  is  defined  to  be  such  a  doubt  as,  if  entertained 
b}^  a  person  of  ordinary  prudence,  sensibility  and 
decision  in  transacting  the  graver  and  more  impor- 
tant affairs  of  life,  would  cause  him  to  hesitate  or 
waiver  before  acting.  It  must  be  a  real  and  sub- 
stantial doubt  and  must  arise  out  of  a  fair,  honest- 
minded  consideration  of  the  evidence  in  the  case, 
or  from  the  lack  of  evidence.  If  after  carefully 
considering  and  comparing  all  of  the  evidence  in 
the  case  you  are  able  to  say  upon  your  oaths  as 
jurors  that  you  have  an  abiding  conviction  to  a 
•moral  certainty  then  you  are  satisfied  beyond  all 
reasonable  doubt.  If  you  are  unable  to  say  that 
you  have  such  an  abiding  conviction,  then  you  do 
entertain  a  reasonable  doubt,  and  any  such  doubt 
should  be  resolved  in  favor  of  the  defendant. 
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If  you  find  from  the  evidence  beyond  all  reason- 
able doubt  that  on  the  time  and  on  the  occasion 
referred  to  in  the  evidence  that  Martin  was  the 
agent  or  employee  of  the  defendant  Dukich,  and 
that  upon  the  time  and  occasion  referred  to  in  the 
evidence  the  bartender  known  as  Martin  had  in 
his  possession  intoxicating  liquors,  that  is,  liquors 
suitable  for  beverage  purposes  and  containing 
more  than  one-haK  of  one  per  centum  of  alcohol 
by  volume,  and  that  the  defendant  Dukich  knew 
of  the  possession  of  that  liquor  by  his  agent  or  em- 
ployee, then  you  should  find  the  defendant  guilty 
of  the  offense  [46]  of  the  possession  of  intoxi- 
cating liquor.  If  you  have  a  reasonable  doubt  as 
to  the  fact  of  his  guilt  having  been  established,  or 
of  the  proof  of  any  essential  elements  of  the  crime, 
you  should  resolve  that  doubt  in  his  favor  and  find 
him  not  guilty. 

If  you  find  from  the  evidence  beyond  all  reason- 
able doubt  that  the  bartender  known  as  Martin 
was  the  agent  or  employee  of  the  defendant 
Dukich,  and  that  he  sold  or  delivered  to  Regan 
the  intoxicating  liquor  referred  to  in  the  evidence, 
and  that  at  the  time  of  such  transaction  the  de- 
fendant Dukich  was  present  and  aided,  abetted, 
counseled,  advised  or  participated  in  the  transac- 
tion, your  verdict  should  be  guilty.  If  you  enter- 
tain a  reasonable  doubt  of  his  guilt  having  been 
established,  under  that  charge,  or  as  to  the  proof 
of  any  fact  necessary  to  constitute  his  guilt,  you 
must  find  him  not  guilty. 
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It  will  require  the  concurrence  of  the  entire  jury 
to  return  a  verdict. 

You  are  the  sole  and  exclusive  judges  of  the  facts 
and  of  what  weight  and  credit  you  will  grant  to 
the  testimony  of  the  several  witnesses  who  have 
appeared  before  you  and  in  that  task  you  are  at 
liberty  to  and  should  take  into  consideration  the 
conduct  and  demeanor  of  the  witnesses  upon  the 
witness-stand;  you  should  take  into  consideration 
the  intelligence  or  lack  of  intelligence  manifested 
by  the  witnesses;  the  probability  or  improbability 
of  the  story  told  by  the  witnesses;  the  opportu- 
nity or  lack  of  opportunity  that  the  witness  may 
have  of  knowing  and  being  informed  concerning 
the  matters  to  which  he  testified;  the  apparent 
candor  and  frankness  of  the  witness  in  testifying 
or  the  lack  of  those  qualities,  if  any  such  appears; 
the  interest  that  any  witness  might  have  in  the 
outcome  of  the  case,  if  any;  anything  disclosed 
from  the  witness-stand  which,  in  your  judgment, 
would  cause  him  to  color  or  warp  his  testimony 
one  way  or  the  other;  in  short,  all  of  the  facts 
and  circumstances  surrounding  the  witness  indi- 
cated on  the  witness-stand,  and  in  the  light  of  all 
these  give  to  the  testimony  of  each  witness  that 
fair,  reasonable  weight  and  consideration  which 
in  your  honest-minded  judgment  as  practical  men 
[47]  it  is  reasonably  and  justly  entitled  to  re- 
ceive. 

Have  I  omitted  anything? 

Mr.  ROBERTSON. — I  desire  to  reserve  an  ex- 
ception to  that,  portion  of  your  Honor's  instruc- 
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tions  which  said  that  if  the  man  Martin  had  a  pint 
of  intoxicating  liquor  in  his  possession,  that  the 
defendant  Dukich  could  be  found  guilty  of  such 
possession  on  the  part  of  Martin.  I  do  not  remem- 
ber the  exact  wording  of  the  instruction,  your 
Honor,  but  I  desire  an  exception  to  that. 

I  desire  to  except  to  that  portion  of  your  Honor's 
instruction  which  further  says  if  the  defendant 
had  in  his  employ  a  man  named  Martin,  and  that 
this  man  Martin  sold  intoxicating  liquors  in  the 
defendant's  presence,  and  the  defendant  counseled, 
aided,  and  so  forth,  that  the  defendant  might  be 
found  guilty. 

I  desire  to  except  to  the  latter  part  of  your  Hon- 
or's instructions,  stating  if  the  jur^  found  from  the 
evidence  that  the  bartender  had  in  his  possession 
intoxicating  liquors,  and  the  defendant  knew  of  its 
possession,  that  he  would  be  found  guilty. 

And  the  further  subsequent  instruction  with 
relation  to  the  finding  of  the  defendant  guilty  on 
sales  by  Martin. 

The  COURT.— All  right. 

(Thereupon  the  bailiffs  were  duly  sworn  to  take 
charge  of  the  jury.) 

The  COURT.— Gentlemen  of  the  Jury,  this  case 
is  now  finally  submitted  to  you.  You  may  retire 
to  your  jury-room  and  consider  of  your  verdict. 
[48] 
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Certificate  of  Judge  to  Bill  of  Exceptions. 

State  of  Washington, 
County  of  Spokane, — ss. 

I,  J.  STANLEY  WEBSTER,  United  States  Dis- 
trict Judge  for  the  Eastern  District  of  Washing- 
ton, and  the  Judge  before  whom  the  above-entitled 
action  was  tried,  to  wit:  the  cause  entitled  United 
States  of  America,  plaintiff,  vs.  Joe  Dukich,  de- 
fendant, which  is  No.  0.-4^350  in  said  District 
Court,  DO  HEREBY  CERTIFY,  that  the  matters 
and  proceedings  embodied  in  the  foregoing  bill  of 
exceptions  are  matters  and  proceedings  occurring 
in  said  cause  and  the  same  are  hereby  made  a  part 
of  the  record  therein;  and  that  the  above  and  fore- 
going bill  of  exceptions  contains  all  the  material 
facts,  matters  and  proceedings  heretofore  occur- 
ring in  said  cause  and  not  already  a  part  of  the 
record  therein;  and  contains  all  the  evidence,  oral 
and  in  writing  therein,  and  that  the  above  and 
foregoing  bill  of  exceptions  was  duly  and  regularly 
filed  with  the  Clerk  of  the  said  Court  and  there- 
after duly  and  regularly  served  within  the  time 
authorized  by  law;  and  that  no  amendments  were 
proposed  to  said  bill  of  exceptions  excepting  such 
as  are  embodied  therein;  that  due  and  regular 
written  notice  of  application  to  the  Court  for  set- 
tlement and  certifying  said  bill  of  exceptions  was 
made  and  served  upon  the  plaintiff,  which  notice 
specified  the  place  and  time  (not  less  than  three 
days  nor  more  than  ten  days  after  the  service  of 
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said  notice)  to  settle  and.  certify  said  bill  of  excep- 
tions. 

Dated  at  Spokane,  Washington,  this  14th  day  of 
November,  1923. 

J.  STANLEY  WEBISTER, 
Judge.     [49] 

In  the  District  Court  of  the  United  tStates  for 
the  Eastern  District  of  Washington,  Northern  Di- 
vision. United  States  of  America,  Plaintiff,  vs. 
Joe  Dukich,  Defendant.  Bill  of  Exceptions.  Piled 
in  the  U.  S.  District  Court,  Eastern  Dist.  of  Wash- 
ington. Nov.  13,  1923.  Alan  O.  Paine,  Clerk. 
By  Eva  M.  Hardin,  Deputy. 


[Endorsed]:  No.  4149.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Joe  Du- 
kich, Plaintiff  in  Error,  vs.  The  United  States  of 
America,  Defendant  in  Error.  Transcript  of  Rec- 
ord. Upon  Writ  of  Error  to  the  United  States  Dis- 
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In  the  United  States 

Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 


JOE  DUKICH, 

Plaintiff  in  Error,  i 

^«-  )       No.  4149 

THE  UNITED  STATES  OF 
AMERICA, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR. 


STATEMENT  OF  THE  CASE. 

The  defendant  Joe  Dukich  was  charged  by  infor- 
mation, in  two  counts,  with  violations  of  the  Na- 
tional Prohibition  Act.  The  first  count  charged 
defendant  with  the  possession  of  about  one  pint  of 
intoxicating  liquor,  on  October  10,  1923;  and  the 
second  count  charged  him  with  selling  on  the  same 
day  a  quantity  of  spiritous  liquor  to  one  Leonard 
Regan.  He  was  found  guilty  by  the  jury  on  both 
counts,  and  sentenced  to  pay  a  fine  of  $500  and  to 
serve  six  months  in  the  county  jail. 


Both  counts  charged  the  defendant  directly,  no 
person  being  charged  jointly  with  him,  and  it  not 
being  charged  that  he  acted  by  or  through  the 
agency  of  another  person. 

The  testimony  of  the  Government  was  by  two  fed- 
eral prohibition  agents,  Regan  and  Edholm.  Regan 
testified  that  he  went  to  the  soft  drink  place  of  the 
defendant  at  about  10  P.  M.  October  9th,  with  Ed- 
holm  and  a  man  whom  they  had  "picked  up"  on  the 
street;  that  the  man  spoke  to  the  defendant,  who 
followed  them  in,  and  that  the  bartender  served 
them  two  drinks. 

An  objection  was  made  to  this  testimony  upon 
the  ground  that  it  was  a  variance  from  the  allega- 
tions in  the  information;  that  it  was  not  alleged 
therein  that  the  defendant  acted  through  the  agencj 
of  another,  and  no  notice  was  given  him  of  the  na- 
ture of  the  accusation  against  him.  This  objection 
was  overruled  by  the  court,  with  the  privilege  of 
renewing  it  at  the  close  of  the  case  (pp.  36-37).  It 
was  so  renewed  by  motions  to  strike  and  was  over- 
ruled, and  exception  taken  (pp.  38-49-50). 

The  witness  proceeded  in  his  testimony  to  relate 
that  the  bartender  served  the  witness,  Edhohn  and 
the  man  accompanying  them  three  drinks,  for  which 
Regan  paid,  the  bartender  ringing  the  money  up  in 
the  till. 


Further,  that  he  (Regan)  and  Edholm  came  back 
on  July  10,  the  defendant  being  behind  the  cigar 
counter,  and  that  the  bartender  served  the  witness 
two  drinks  of  moonshine,  the  money  paid  therefor 
being  rung  up  by  him  in  the  cash  register  (p.  37). 

They  returned  at  10  P.  M.  and  purchased  a  drink 
of  moonshine  whiskey  from  the  bartender,  whose 
name  was  Martin,  and  asked  him  for  a  pint  of  liq- 
uor. He  sent  a  man  to  the  rear  to  get  it,  and  when 
the  man  was  gone  Edholm  bought  a  drink  of  moon- 
shine whiskey  from  the  bartender.  The  man  came 
back,  handed  the  bottle  to  the  bartender,  who  gave 
it  to  Regan.  Regan  paid  him,  the  money  being 
rung  up  in  the  till. 

An  objection  to  the  admission  of  the  bottle  on  the 
previously  stated  grounds  that  no  agency  or  rela- 
tionship was  charged  in  the  information,  and  that 
the  evidence  constituted  a  variance  was  overruled 
by  the  court. 

On  cross-examination  the  witness  stated  that 
when  he  went  in  the  first  time  he  did  not  ask  de- 
fendant for  a  drink,  the  first  thing  said  as  to  a 
drink  being  addressed  to  the  bartender,  the  defend- 
ant being  behind  the  cigar  counter.  (R.  42).  On 
the  second  visit  the  defendant  was  talking  to  some 
foreigners,  and  the  only  thing  said  as  between  them 


was  "Hello."    The  third  time  the  same  thing  took 
place. 

So  that  the  testimony  of  Regan  shows  no  partici- 
pation by  the  defendant  in  the  act  of  selling  liquor 
to  them  or  even  knowledge  on  his  part  that  they  had 
made  purchases  from  the  bartender. 

On  cross-exam  at  ion  of  Edholm  the  same  is  true 
and  as  he  locates  the  bartender  as  about  the  middle 
of  the  bar,  and  the  defendant  as  behind  the  cigar 
counter,  estimating  the  bar  to  be  twenty  feet  and 
the  cigar  counter  seven  or  ten  feet. 

The  situation  then  is  that  the  information  charged 
the  defendant  with  possession  of  a  pint  of  liquor 
and  with  the  sale  of  intoxicating  liquor,  and  all  that 
was  shown  were  acts  upon  the  part  of  the  bartender 
in  his  place,  and  no  participation  of  the  defendant 
in  such  acts,  or  even  a  showing  that  he  knew  of  the 
particular  sales  being  made  by  the  bartender  to  the 
witness  Regan. 

SPECIFICATIONS  OF  ERROR. 
I. 

The  court  erred  in  overruling  the  demurrer  to 
Count  1  of  the  information. 

II. 
That  the  court  erred  in  refusing  to  strike  the  evi- 
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dence  relating  to  the  sales  of  intoxicating  liquor  by 
one  Martin  for  the  reason  that  the  information 
charged  a  sale  by  the  defendant  and  did  not  name  or 
otherwise  refer  to  the  said  Martin,  and  such  evidence 
constituted  a  fatal  variance  from  the  information, 
and  the  information  did  not  apprise  defendant  of  the 
nature  and  cause  of  the  accusation  against  him. 
(Assignment  of  Error  IV,  pp.  21-22.) 

III. 

That  the  court  erred  in  denying  the  motion  to 
strike  the  evidence  relating  to  the  possession  of  a  pint 
of  moonshine  whiskey  by  the  said  Martin,  or  others, 
for  the  reason  that  the  information  charged  posses- 
sion by  the  defendant  and  did  not  refer  to  the  said 
Martin  or  others,  and  that  this  evidence  constituted 
a  fatal  variance  from  the  information,  and  the  in- 
formation did  not  inform  defendant  of  the  nature 
and  cause  of  the  accusation  against  him.  (Assign- 
ment of  Error  V,  p.  22. ) 

IV. 

The  court  erred  in  denying  the  motion  of  the  de- 
fendant for  a  directed  verdict  of  not  guilty  as  to  the 
first  count  of  the  information. 

V. 

The  court  erred  in  instructing  the  jury  as  fol- 
lows : 


«*  *  **  ^^^  jj^  ^j^^g  ^g^gg  J  instruct  you 
that  if  you  find  from  the  evidence  that  upon 
the  occasion  in  question  the  bartender  referred 
to  by  the  name  of  Martin  was  the  agent  or  the 
employee  of  the  defendant  Dukich,  and  that 
that  man,  with  the  knowledge  of  Mr.  Dukich, 
had  in  his  possession  at  that  place  the  intoxi- 
cating liquor  in  question,  that,  in  law,  would 
amount  to  the  possession  of  Mr.  Dukich." 

VI. 

The  court  erred  in  instructing  the  jury  as  fol- 
lows: 

u*  *  *  jj^  ^j^^g  connection  I  further  in- 
struct you  that  if  you  find  that  at  the  time  and 
upon  the  occasion  in  question  the  defendant 
had  in  his  employ  as  his  agent  the  man  re- 
ferred to  as  the  bartender  and  called  Martin, 
and  that  the  sale  of  this  liquor  was  made  by 
Martin,  and  you  further  find  it  was  made  in 
the  presence  of  the  defendant  Dukich,  and  that 
he  aided,  abetted,  counseled,  commanded,  in- 
duced or  procured  the  bartender  known  as 
Martin  so  to  sell  the  liquor,  that  in  law  would 
constitute  Mr.  Dukich  a  principal  in  that  trans- 
action and  he  would  be  equally  guilty  with  the 
man  Martin  who  actually  carried  on  and  con- 
ducted the  sale." 

VII. 

The  court  erred  in  instructing  the  jury  as  fol- 
lows: 

"If  you  find  from  the  evidence  beyond  all 
reasonable  doubt  that  at  the  time  and  on  the 
occasion  referred  to  in  the  evidence  that 
Martin  was  the  agent  or  employee  of  the  de- 


fendant  Dukich,  and  that  upon  the  time  and 
occasion  referred  to  in  the  evidence  the  bar- 
tender known  as  Martin  had  in  his  possession 
intoxicating  liquors,  that  is,  liquors  suitable  for 
beverage  purposes  and  containing  more  than 
one-half  of  one  per  centum  of  alcohol  by  vol- 
ume, and  that  the  defendant  Dukich  knew  of 
the  possession  of  that  liquor  by  his  agent  or 
employe,  then  you  should  find  the  defendant 
guilty  of  the  offense  of  the  possession  of  intoxi- 
cating liquor." 


VIII. 

The  court  erred   in  instructing  the   jury  as  fol- 
lows: 

"If  you  find  from  the  evidence  beyond  all 
reasonable  doubt  that  the  bartender  known  as 
Martin  was  the  agent  or  employee  of  the  defend- 
ant Dukich,  and  that  he  sold  or  delivered  to  Re- 
gan the  intoxicating  liquor  referred  to  in  the  evi- 
dence, and  that  at  the  time  of  such  transaction 
the  defendant  Dukich  was  present  and  aided, 
abetted,  counseled,  advised  or  participated  in 
the  transaction,  your  verdict  should  be  guilty." 


IX. 

That  the  court  erred  in  denying  the  motion  of 
defendant  in  arrest  of  judgment. 

X. 

That  the  court  erred  in  denying  defendant's  pe- 
tition to  set  aside  the  verdict  and  for  a  new  trial. 
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ARGUMENT  AND  AUTHORITIES. 

The  Court  Erred  in  Overruling  the  Demurrer  to 
Count  1.     (Specification  I.) 

Count  1  of  the  information  charges  that  the  de- 
fendant : 

"*  *  *  On  or  about  the  10th  day  of  July, 
1923,  in  the  said  county  of  Spokane,  in  the 
Northern  Division  of  the  Eastern  District  ot 
Washington,  and  within  the  jurisdiction  of  this 
court,  did  then  and  there  knowingly,  wilfully 
and  unlawfully  have  and  possess  certain  intox- 
icating liquor,  to-wit :  about  one  ( 1 )  pint  of  a 
certain  spiritous  liquor  then  and  there  con- 
taining more  than  one-half  of  one  per  centum 
of  alcohol  by  volume  and  then  and  there  being 
fit  for  beverage  purposes,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  Uni- 
ted States." 

The  demurrer  to  this  count  should  have  been  sus- 
tained for  the  reason  that  it  fails  to  allege  any  facts 
to  show  that  the  possession  was  unlawful.  It  is  not 
unlawful  under  Sec.  3  of  the  National  Prohibition 
Act  to  possess  liquors  in  one's  private  dwelling  for 
use  of  the  owner  and  his  guests.  Here  the  place 
where  the  defendant  possessed  the  liquor  is  not 
stated,  nor  is  the  purpose  for  which  he  possessed  it 
alleged. 

In  U.  S.  V.  Cleveland,  281  F.  249,  the  court  in 
considering  a  similar  count  said,  on  p.  252 : 


"We  find  here  an  express  recognition  of  the 
right  to  have  and  consume  liquors  in  one^s 
home.  Notice  that  in  the  two  sections  forbid- 
ding the  possession  of  liquors  the  language  is 
qualified.  In  Section  3,  *0r  possess  any  intoxi- 
cating liquor  except  as  authorized  in  this  act'; 
while  in  Section  33  it  is,  The  possession  of  liq- 
uors by  any  person  not  legally  authorized 
*     *     *    shall  be  prima  facie  evidence,'  etc. 

'So  the  possession  of  liquors  in  the  home  is 
both  'authorized'  and  'permitted"  by  the  act, 
and  so  is  its  use  there  as  an  intoxicating  bev- 
erage' for  Section  33  says: 

"  'Provided  such  liquors  are  for  use  only  for 
the  personal  consumption  of  the  owner  thereof 
and  his  family,'  etc. 

"In  the  face  of  this  provision  is  it  sufficient 
to  allege  the  indictment,  as  here,  merely  the 
possession  of  the  liquor  by  defendant  and  his 
intended  use  thereof  as  a  beverage?" 

The  court  then  goes  on  to  construe  Section  32, 
providing  that  the  indictment  need  not  contain  de- 
fensive negative  averments,  saying  that  this  section 
goes  on  to  provide : 

"  'But  it  shall  be  sufficient  to  state  that  the 
act  complained  of  was  then  and  there  prohib- 
ited and  unlawful.'  " 

Says  the  Court: 

"What  was  meant  by  'then  and  there,'  unless 
it  was  the  time  and  place  when  the  liquor  was 
possessed  by  defendant?  Must  not  the  indict- 
ment then  state  this  time  and  place?  If  so, 
this  would  not  be  a  negative  or  defensive  aver- 
ment, but  a  positive  one.  As  long  as  the  act 
recognizes  the  right  of  possession  and  use  at 
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certain  places,  and  makes  such  possession  ille- 
gal only  at  other  places,  then  an  indictment,  to 
be  sufficient,  should  state  a  time  and  place 
where  the  possession  was  illegal." 

In  U,  S.  V.  Illig,  288  F.  949,  the  court  on  page 
945  said: 

"The  various  counts  of  the  information  are 
also  defective  in  failing  to  set  forth  the  ingre- 
dients of  which  the  several  offenses  are  com- 
posed, the  several  elements  that  enter  into  them, 
that  the  defendant  may  be  informed  of  the  pre- 
cise offense  which  he  is  called  upon  to  meet, 
and  be  enabled  to  subsequently  interpose  a  plea 
of  former  acquittal  or  conviction.  In  most  of 
the  counts,  which  I  will  not  stop  to  severally 
consider,  the  averments  are  merely  conclusions 
of  the  pleader  rather  than  averments  of  fact 
constituting  a  violation  of  the  federal  statute. 

"As  an  example:  The  first  count  charges 
that  the  defendant  'did  wilfully  and  unlawfully 
have  and  possess  a  large  quantity  (stating  the 
amount)  of  intoxicating  liquor  without  being 
authorized  so  to  do  in  the  manner  provided  by 
the  National  Prohibition  Act.'  The  count  could 
scarcely  be  drawn  more  barren  of  facts.  Noth- 
ing is  averred  as  to  the  character  of  the  de- 
fendant's business,  where  the  liquors  were 
found  or  possessed,  the  purpose  of  their  pos- 
session, or  in  what  way  the  possession  was  un- 
lawful. The  pleader  wholly  ignores  the  fact 
that  possession  of  intoxicating  liquors  is  nc 
made  an  offense  under  the  Eighteenth  Amend- 
ment; that  Congress  did  not  make  the  mere 
possession,  stripped  of  every  other  fact,  a 
crime.  Possession  can  be  made  an  offense  only 
when  prohibited  for  the  purpose  of  making 
effective  that  which  the  amendment  prohibitp 
But  Congress  cannot  do  so  for  the  purpose  of 
adding  a  prohibited  act  to  those  prescribed  in 
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the  fundamental  law.  Hilt  et  al.  v.  U.  S.  (C. 
C.  A.),  279  Fed.  421;  U.  S.  v.  Beiner  (D.  C). 
275  Fed.  704;  U.  S.  v.  Dowling  (D.  C),  278 
Fed.  636;  Street  v.  Lincoln  Safe  Deposit  Co., 
254  U.  S.  88,  41  Sup.  Ct.  31,  65  L.  Ed.  151,  10 
A.  L.  R.  1548." 

In  U.  S.  V.  Boasberg,  283  F.  305,  the  court  on 
page  212  said: 

"This  leaves  counts  4  and  5  of  the  second  in- 
dictment to  be  considered.  While  the  National 
Prohibition  Act  makes  possession  of  intoxicat- 
ing liquor  for  beverage  purposes  generally  un- 
lawful, Section  33  of  title  2  of  the  act  contains 
the  proviso  that  it  shall  not  be  unlawful  to  pos- 
sess liquors  in  one's  private  dwelling  for  the 
use  of  himself,  his  family  and  bona  fide  guests. 

"The  said  two  counts  do  not  negative  this 
proviso  in  any  way.  It  is  not  enough  to  say 
this  is  a  matter  of  defense  to  be  raised  by  the 
defendant.  Unless  the  exception  is  negatived 
or  the  allegations  of  the  indictment  clearly 
show  the  liquor  to  be  possessed  at  a  place  not 
the  defendant's  residence,  no  offense  is 
charged,  U.  S.  v.  Cook,  17  Wall.  168,  21  L. 
Ed.  538." 

In  Boasberg  v.  United  States,  279  F.  421,  the 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  said, 
page  422: 

"Neither  of  the  counts  mentioned  states  any 
fact  or  facts  showing  that  the  alleged  posses- 
sion was  accompanied  by  such  a  purpose  or  in- 
tent, or  was  under  such  circumstances  as  to 
render  it  a  violation  of  any  law.  The  facts 
averred  are  consistent  with  the  alleged  posses- 
sion of  intoxicating  liquors  being  a  legally  per- 
mitted one.     The  averments  do  not  show  that 
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the  conduct  charged  had  the  elements  required 
to  make  it  a  crime  against  the  United  States." 

See  also  U,  S.  v.  Dowling,  278  F.  630. 

The  above  cases  call  attention  to  the  rule  laid 
down  in  Keck  v.  U.  S.,  172  U.  S.  434,  43  L.  Ed.  505, 
that  the  words  ^'contrary  to  law,"  "unlawful,"  etc., 
add  nothing  to  an  indictment.  There  Chief  Justice 
White  said: 

"It  was  charged  in  the  count  that  Keck,  on 
the  date  named,  'did  knowingly,  wilfully  and 
unlawfully  import  and  bring  into  the  United 
States,  and  did  assist  in  importing  and  bring- 
ing into  the  United  States,  to- wit.,  into  the  port 
of  Philadelphia,'  contrary  to  law  and  to  the 
provisions  of  the  act  of  Congress  in  such  a  case 
made  and  provided,  with  intent  to  defraud  the 
United  States.'  " 

"As  is  apparent,  the  alleged  offense  averred 
in  this  count  was  charged  substantially  in  the 
words  of  the  statute.  In  the  argument  at  bar 
counsel  for  the  United  States  conceded  the 
vagueness  of  the  accusation  thus  made;  and, 
tested  by  the  principles  laid  down  in  United 
States  V,  Carll,  105  U.  S.  611,  612  (26:1135) ; 
United  States  v.  Hesse,  124  U.  S.  483  (31: 
516) ;  and  Evans  v.  United  States,  153  U.  S. 
584,  587  (38:830,  832),  the  count  was  clearly 
insufficient.  The  allegations  of  the  count  were 
obviously  too  general,  and  did  not  sufficiently 
inform  the  defendant  of  the  nature  of  the  ac- 
cusation against  him.  The  words,  "contrary 
to  law,"  contained  in  the  statute  clearly  relate 
to  legal  provisions  not  found  in  Section  3082 
,  itself,  but  we  look  in  vain  in  the  count  for  any 
indication  of  what  was  relied  on  as  violative 
of    the  statutory  regulations  concerning  the 
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importation  of  merchandise.  The  general  ex- 
pression, 'import  and  bring  into  the  United 
States,'  did  not  convey  the  necessary  inform  a- 
tion,  because  importing  merchandise  is  not  per 
se  contrary  to  law,  and  could  only  become  so 
when  done  in  violation  of  specific  statutory  re- 
quirements. As  said  in  the  Hess  Case,  at  page 
486  (31:517): 

*'  'The  statute  upon  which  the  indictment  is 
founded  only  described  the  general  nature  of 
the  offense  prohibited,  and  the  indictment,  in 
repeating  its  language  without  averments  dis- 
closing the  particulars  of  the  alleged  offense, 
state  no  matters  upon  which  issue  could  be 
formed  for  submission  to  a  jury.'  " 

The  Court  Erred  in  Refusing  to  Strike  Testimony 
Relating  to  Possession  and  Sales  of  Liquor  by 
the  Bartender  Martin.  (Specifications  of  Er- 
ror IV  and  V.) 

The  information  charging  defendant  directly 
with  the  possession  and  sale  of  intoxicating  liquor, 
timely  objections  were  made  to  the  introduction  of 
evidence  to  show  possession  and  sale  by  the  bar- 
tender. These  objections  were  overruled  with  the 
privilege  of  renewing  them  at  the  close  of  the  Gov- 
ernment's case,  which  was  done  by  motions  to 
strike.  Exceptions  were  also  taken  to  the  instruc- 
tions of  the  court  allowing  the  jury  to  find  the  de- 
fendant guilty  of  possession  and  sale  by  Martin. 

The  ruling  of  the  court  was  based  upon  the  de- 
cision of  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  in  Rosencranz  v.  United  States,  155  Fed. 


14 

38.  There  the  plaintiff  was  indicted  for  the  crime 
of  keeping  a  bawdy  house.  The  indictment  de- 
scribed the  particular  apartment  where  it  was  al- 
leged he  kept  the  bawdy  house.  The  evidence 
showed  that  the  plaintiff  in  error  owned  the  prem- 
ises and  received  the  rental  therefor  from  a  woman 
who  used  the  place  for  purposes  of  prostitution. 
The  court  held  that  under  the  Alaska  Penal  Code, 
providing  that  all  persons  concerned  in  the  commis- 
sion of  a  crime  shall  be  principals  and  that  they 
should  be  tried  and  punished  as  such,  that  under 
this  information  the  plaintiff  in  error  could  be  con- 
victed on  evidence  which  went  to  show  that  he 
owned  the  premises  and  received  the  rental  from  a 
woman  who  used  the  place  for  purposes  of  prostitu- 
tion. The  fundamental  difference  between  that  case 
and  this  is  that  the  plaintiff  in  error  was  there  in- 
formed of  the  particular  crime  with  which  he  was 
charged.  He  was  given  a  description  of  the  partic- 
ular premises  and  charged  with  keeping  them  for 
the  purpose  of  prostitution.  He  therefore  had  no- 
tice that  he  would  be  called  upon  to  meet  and  defend 
the  conduct  of  the  particular  premises  and  his  con- 
nection therewith.  In  the  instant  case,  however,  the 
defendant  was  charged  with  the  possession  of  liquor 
at  no  particular  place,  and  with  the  sale  of  it  at  no 
particular  place.  He  was  charged  with  possessing 
liquor  himself  and  selling  liquor  himself.     Neither 
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by  direct  allegation  nor  by  inference  from  other 
facts  alleged  was  he  in  anywise  apprised  of  the 
fact  that  he  would  be  called  upon  to  answer,  not  for 
a  sale  made  by  himself,  but  for  sales  made  by  an- 
other. He  was  therefore  not  "informed  of  the  na- 
ture and  cause  of  the  accusation."  This  right, 
guaranteed  to  him  by  the  sixth  amendment  of  the 
Constitution,  cannot  be  taken  away  by  a  statute 
abolishing  the  distinction  between  principals  and 
accessories. 

In  Davey  v,  U.  S.  208  Fed  237  (Circuit  Court  of 
Appeals,  Seventh  Circuit),  the  plaintiff  in  error  was 
charged  in  the  count  with  corruptly  endeavoring  to 
influence  a  witness,  and  in  another  count  with  aid- 
ing and  abetting  another  person  to  bribe  the  same 
witness.  He  was  found  not  guilty  of  the  first  count 
and  guilty  of  the  second.  On  page  241  the  court 
said: 

"The  principal  contention  of  the  plaintiff  in 
error  is  that  the  verdict  is  inconsistent  with 
itself;  that  Davey  was  acquitted  as  principal 
in  a  misdemeanor  and  therefore  cannot  be 
found  guilty  as  an  accessory  because  by  section 
S22  the  accessory  was  made  a  principal. 

"At  common  law  there  was  no  such  offense 
as  aiding  and  abetting  a  misdemeanor.  Con- 
gress, in  section  S22,  created  a  new  crime  and 
provided  in  effect  that  an  accessory  to  an  of- 
fense against  the  government  should  be  pun- 
ished as  a  principal.  The  fact  that  the  statute 
provided  that  whoever  directly  commits  an 
offense,  and  also  whoever  aids  and  abets  the 
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commission  of  the  offense,  are  both  principals 
and  punishable  as  such  does  not  relieve  the 
government  from  charging  the  facts  which 
make  up  the  crime.  Two  distinct  crimes  are 
covered  by  section  135  and  S22.  In  one  the 
crime  is  doing  something  directly;  in  the  other 
doing  the  same  thing  indirectly.  It  is  clear 
that,  in  order  to  convict  a  man  of  doing  some- 
thing indirectly  he  must  be  so  charged,  al- 
though, if  found  guilty,  his  punishment  may 
be  that  of  a  principal." 

The  section  of  the  Criminal  Code  referred  to 
is  332  rather  than  S22,  and  reads  as  follows : 

"Whoever  directly  commits  any  act  consti- 
tuting an  offense  defined  in  any  law  of  the 
United  States,  or  aids,  abets,  counsels,  com- 
mands, induces  or  procures  its  commission,  is 
a  principal." 

The  court  on  page  242  said : 

"Section  3^2  of  the  Criminal  Code,  in  declar- 
ing that  whoever  aids,  abets,  counsels,  com- 
mands, induces  or  procures  the  commission  of 
any  act  constituting  an  offense  defined  in  any 
law  of  the  United  States  is  a  principal  merely 
defines  the  crime  of  aiding  and  abetting  and 
provides  in  effect  that  one  found  guilty  shall 
be  punished  as  a  principal  would  be  punished." 

And  again  on  page  243 : 

"The  crime  of  which  plaintiff  in  error  was 
found  guilty  was  defined  by  section  3^2;  the 
crime  of  which  he  was  found  not  guilty  was 
defined  by  section  135.  The  mere  fact  that  the 
punishment  for  one  who  aids  and  abets  is  the 
same  as  that  of  a  principal  or  that  one  who 
aids  and  abets  may  be  charged  as  a  principal 
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does  not  render  the  verdict  inconsistent,  be- 
cause, in  order  to  hold  the  accused  under  sec- 
tion 322,  it  was  necessary  for  the  grand  jury 
to  define  what  law  was  violated  and  the  man- 
ner of  that  violation. 

''Counsel  for  plaintiff  in  error  say  that  the 
accused  has  been  found  guilty  and  not  guilty 
of  the  same  offense.  The  error  in  their  reason- 
ing lies  in  the  assumption  that  the  crime  of 
doing  a  thing  directly  and  the  crime  of  aiding 
and  abetting  in  a  violation  of  the  law  is  the 
same  offense." 

In  HolUn  v.  Commonwealth,  158  Ky.  427,  165  S. 
W.  407,  the  appellant  was  charged  with  murder,  the 
charge  being  against  him  directly,  whereas  the  evi^ 
dence  showed  that  he  had  aided  and  abetted  another 
person  in  killing  deceased,  such  other  person  nei- 
ther being  charged  jointly  nor  mentioned  in  the 
indictment.  The  court  held  that  it  was  error  to 
instruct  the  jury  that  the  defendant  could  be  found 
guilty  if  he  was  present  and  wilfully  aided  and 
abetted  in  the  killing. 

Mulligan  v.  Commonwealth,  84  Ky.  229,  1  S.  W. 
417,  was  quoted  from  with  approval.  There  Mulli- 
gan had  been  indicted  alone  for  rape  and  the  trial 
court  had  instructed  the  jury  that  he  was  guilty  if 
he  aided  and  abetted  others  in  detaining  the  woman 
against  her  will. 

Sustaining  the  contention  that  this  was  error,  the 
Supreme  Court  of  Kentucky  said: 
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"  'The  object  of    the  indictment    is  to  make 
known  to  the  accused  with  what    particular 
crime  he  is  charged,  and  that  the  common- 
wealth will   attempt   to  prove  it   as  charged. 
So  to  indict  both  the  principal  and  aider  and 
abetter  as  principals,  they  are  notified  that  the 
commonwealth  can  and  will  attempt  to  prove, 
in  order  to  make  out  their  crime,  that  one  did 
the  principal  act  and  the  other  aided  and  abet- 
ted, and  may  prepare  their  defense  accordingly. 
Or  if  the  commonwealth  does  not  choose  to  in- 
dict the  principal  in  the  first  degree,  or  for  any 
reason  cannot  do  so,  but  wishes  to  indict  the 
aider,  and  will  set  forth  in  the  indictment  the 
name  of  the  principal,  together  with  his  acts  or 
participation  in  the  crime,  then  it  can  be  said 
that  defendant  is  given  a  statement  of  the  acts 
constituting  the  offense  charged  against  him. 
On  the  other  hand,  to  indict  him  as  the  only 
perpetrator  of  the  crime,  and  then  on  the  trial 
be  permitted  to  prove  that  he  was  not  guilty 
of  the  crime  as  charged — the  actual  perpetra- 
tor of  it — but  that  someone  else  was  guilty,  not 
named  in  the  indictment,  and  thus  secure  a 
conviction,  would  certainly  violate  the    rule.* 
In  concluding  the  opinion  upon  this  point  the 
court  further  said:     "We  conclude,  therefore: 
First,  that  the  commonwealth  may,  if  it  chooses, 
indict   both   principal    and  aider  and  abettor 
jointly  as  principals,  and  secure   a  conviction 
against  both  without  violating  the  rule  of  the 
Code  supra,  because  they  are  then  furnished 
with  a  statement  of  the  facts  constituting  their 
crime;  or,  second,  the  aider  and  abettor  may 
be  indicted  alone;  but  in  that  case  he  ought  to 
be  furnished  with  a  statement  of  the  acts  con- 
stituting the  crime.    This  can  only  be  done  by 
setting  out  in  the  indictment  the  acts  of   the 
principal  actor.     By  this  course  the  common- 
wealth cannot  be  wronged,  and  the  defendant 
cannot  be  taken  unawares  or  by  surprise,  be- 
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cause  the  commonwealth  has  informed  him  by 
a  full  statement  of  the  facts  of  which  he  is 
charged/  " 

Nearly  all  of  the  decisions  holding  that  a  defend- 
ant can  be  indicted  as  a  principal  and  convicted  on 
evidence  showing  him  to  be  an  accessory  are  in 
cases  where  the  accessory  is  charged  jointly  with 
the  principal,  or  where  the  state  of  facts  are  such 
as  to  carry  by  necessary  inference  notice  to  the  de- 
fendant of  the  particular  situation  which  he  will  be 
called  to  meet  at  the  trial.  He  is  given  such  notice 
where,  as  in  the  Rosencranz  case,  he  is  charged  with 
maintaining  a  particular  place  or  establishment  for 
a  particular  purpose.  He  is  not  given  it  when  he 
is  charged  with  a  particular  act  such  as  the  sale  of 
an  unspecified  quantity  of  liquor  with  no  specifica- 
tions as  to  where  the  sale  was  made  and  no  state- 
ment of  the  circumstances  connected  with  the  sale, 
and  when  it  is  intended  to  claim  upon  the  trial  that 
he  did  not  actually  conduct  the  sale  himself  but  that 
he  is  responsible  for  the  act  of  another  person  whose 
name  was  known  to  the  District  Attorney  but  not 
alleged  in  the  information.  Especially  is  this  situ- 
ation violative  of  the  constitutional  right  of  a  de- 
fendant where,  as  in  this  case,  the  operatives  con- 
ceal their  identity  and  no  arrests  are  made  until  a 
long  time  subsequent  to  the  time  when  it  is  claimed 
the  transaction  took  place. 
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No  statute  abolishing  the  distinction  between  a 
principal  and  accessory  can  operate  to  deprive  a 
defendant  of  the  right  to  be  informed  of  the  nature 
and  cause  of  the  accusation  against  him.  The  real 
inquiry  is,  in  every  case,  not  whether  a  defendant 
is  informed  against  in  a  technical  sense  as  a  prin- 
cipal or  as  an  accessory,  but  whether  in  the  partic- 
ular case  he  is  given  notice  by  information  or  in- 
dictment of  the  situation  which  will  confront  him 
upon  the  trial. 

It  is  respectfully  urged  that  the  defendant  in  this 
case  was  given  no  notice  in  the  information  against 
him  that  he  would  be  called  upon  to  answer  for  the 
acts  of  Martin.  He  had  every  reason  to  believe  that, 
being  charged  as  the  principal  and  only  actor,  he 
would  not  be  called  upon  to  defend  as  against  the 
acts  of  another  person,  and  his  connection  with  such 
other  person. 

The  Court  Erred  in  Instructions  as  to  the  Posses- 
sion by  the  Bartender  Martin.  (Specifications 
of  Error  V  and  VII.) 

Specification  V  relates  to  the  following  instruc- 
tion given  by  the  court  to  the  jury  and  assigned  as 
error : 

«*  *  *  ^^^  ^j^  ^Yi\s  (>^gg  J  instruct  you 
that  if  you  find  from  the  evidence  that  upon 
the  occasion  in  question  the  bartender  referred 
to  by  the  name  of  Martin  was  the  agent  or  the 
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employee  of  the  defendant  Dukich,  and  that 
man,  with  the  knowledge  of  Mr.  Dukich,  had 
in  his  possession  at  that  place  the  intoxicating 
liquor  in  question,  that,  in  law,  would  amount 
to  the  possession  of  Mr.  Dukich." 

Specification  VI  relates  to  the  following  instruc- 
tion given  by  the  court  to  the  jury  and  assigned  as 
error : 

"If  you  find  from  the  evidence  beyond  all 
reasonable  doubt  that  at  the  time  and  on  the 
occasion  referred  to  in  the  evidence  that  Mar- 
tin was  the  agent  or  employee  of  the  defend- 
ant Dukich,  and  that  upon  the  time  and 
occasion  referred  to  in  the  evidence  the  bar- 
tender known  as  Martin  had  in  his  possession 
intoxicating  liquors,  that  is,  liquors  suitable 
for  beverage  purposes  and  containing  more 
than  one-half  of  one  per  centum  of  alcohol  by 
volume,  and  that  the  defendant  Dukich  knew 
of  the  possession  of  that  liquor  by  his  agent  or 
employee,  then  you  should  find  the  defendant 
guilty  of  the  oft'ense  of  the  possession  of  intox- 
icating liquor." 

Even  if  the  contention  with  respect  to  the  admis- 
sibility of  the  evidence  showing  possession  by  Mar- 
tin be  not  well  taken,  yet  it  is  obvious  that  the  above 
quoted  instructions  do  not  contain  a  correct  rule  of 
law.  The  first  presents  the  proposition  that  if 
Martin  was  the  agent  or  employee  of  the  defendant 
Dukich  and  with  the  knowledge  of  Dukich  had  in 
his  possession  in  the  place  intoxicating  liquor,  that 
this  would  be  the  possession  of  Dukich.  If  this  be 
a  correct  rule  of  law,  then  the  employer  of  a  clerk 
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in  a  store  or  office  who  has  in  his  possession  intox- 
icating liquor  in  the  store  or  office  is  guilty  from  the 
mere  fact  of  knowledge  on  his  part  that  the  clerk 
has  such  liquor  in  his  possession. 

But  the  second  quoted  instruction  goes  to  an  even 
greater  length  than  the  first.  There  the  only  thing 
necessary  to  fasten  guilt  upon  the  employer  is  that 
the  employer  shall  have  knowledge  that  his  em- 
ployee had  in  his  possession  intoxicating  liquor. 
Whether  the  liquor  was  possessed  for  the  uses  or 
purposes  of  the  employer  or  was  authorized  or  even 
consented  to  by  the  employer  is  not  defined  as  a 
necessary  element  by  either  instruction. 

The  Court  Erred  in  Instructing  the  Jury  that  Sales 
of  Intoxicating  Liquor  by  the  Bartender  Mar- 
tin Would  Justify  the  Conviction  of  Dukicfi, 

(Specifications  of  Error  VI  and  VIII.) 
Specification  VI  relates  to  the  following  instru- 
tion,  excepted  to  by  the  defendant  and  assigned  as 
error : 

u*  *  *  jj^  ^Yi\s,  connection  I  further  in- 
struct you  that  if  you  find  that  at  the  time  and 
upon  the  occasion  in  question  the  defendant 
had  in  his  employ  as  his  agent  the  man  re- 
ferred to  as  the  bartender  and  called  Martin, 
and  that  the  sale  of  this  liquor  was  made  by 
Martin,  and  you  further  find  it  was  made  in 
the  presence  of  the  defendant  Dukich,  and  that 
he  aided,  abetted,  counseled,  commanded,  in- 
duced or    procured    the  bartender    known  as 
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Martin  so  to  sell  the  liquor,  that  in  law  would 
constitute  Mr.  Dukich  a  principal  in  that 
transaction  and  he  would  be  equally  guilty  with 
the  man  Martin  who  actually  carried  on  and 
conducted  the  sale." 

Specification  VIII  relates  to  the  following  in- 
struction given  by  the  court  to  the  jury  and  as- 
signed as  error: 

**If  you  find  from  the  evidence  beyond  all 
reasonable  doubt  that  the  bartender  known  as 
Martin  was  the  agent  or  employee  of  the  de- 
fendant Dukich,  and  that  he  sold  or  delivered 
to  Regan  the  intoxicating  liquor  referred  to  in 
the  evidence,  and  that  at  the  time  of  such 
transaction  the  defendant  Dukich  was  present 
and  aided,  abetted,  counseled,  advised  or  par- 
ticipated in  the  transaction,  your  verdict  should 
be  guilty." 

Not  only  are  these  instructions  erroneous  in 
charging  that  the  defendant  Dukich  can  be  found 
guilty  for  the  acts  of  Martin,  but  they  are  also  er- 
roneous in  that  they  contain  assumptions  of  fact 
derogatory  to  the  defendant.  The  first  quoted  in- 
struction contains  the  phrase  "and  that  the  sale  of 
this  liquor  was  made  by  Martin,"  and  the  further 
phrase  *'so  to  sell  the  liquor,"  and  the  further  phrase 
**he  would  he  equally  guilty  with  the  man  Martin  who 
actually  carried  on  and  conducted  the  sale" 

The  second  quoted  instruction  contains  a  phrase 
"and  that  he  sold  or  delivered  to  Regan  the  intox- 
icating liquor  referred  to  in  the  evidence"    Thus  it 
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is  assumed  in  the  above  quoted  instruction  that  the 
liquid  referred  to  in  the  evidence  was  intoxicating 
liquor  and  that  Martin  was  guilty  of  selling  it. 

While  federal  judges  may  comment  upon  the  evi- 
dence and  express  their  opinion  upon  the  same  with 
proper  limitations,  it  has  been  held  that  they  may 
not  in  charging  juries  assume  any  necessary  ele- 
ment of  the  defendant's  guilt  as  an  established  fact, 
and  this  has  been  held  even  in  cases  where  the  evi- 
dence against  the  defendant  is  clear  and  uncontra- 
dicted. 

In  Konda  v.  The  U.  S.,  166  Fed.  91  (Circuit 
Court  of  Appeals,  Seventh  Circuit),  the  trial  court 
charged  the  jury  as  a  matter  of  law  that  a  certaiii 
document  was  non-mailable.  On  page  93  the  court 
said: 

"In  our  judgment,  however,  a  defendant  in 
a  criminal  case  has  the  absolute  right  to  re- 
quire that  the  jury  decide  whether  or  not  the 
evidence  sustains  each  and  every  material  al- 
legation of  the  indictment.  Material  allega- 
tions are  allegations  of  fact.  And  each,  as 
much  as  any  other,  enters  into  a  verdict  of 
guilty.  If  the  judge  may  decide  that  one  or 
another  material  allegation  is  proven,  he  may 
decide  that  all  are  proven,  and  so  direct  a  ver- 
dict of  guilty.  In  a  civil  case  the  judge  may 
exercise  the  power  of  directing  a  verdict  for 
the  plaintiff  when  there  is  no  conflict  in  the 
evidence  and  the  only  inference  that  can  be 
drawn  by  reasonable  minds  as  to  the  ultimate 
facts    in    issue    favors    the    plaintiff.      This 
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power,  we  opine,  grew  out  of  the  practical  ad- 
administration  of  the  fundamental  power  to 
review,  on  a  motion  for  a  new  trial,  the  find- 
ings of  the  jury.  In  the  civil  case  above  sup- 
posed, if  the  jury  should  return  a  verdict  for 
the  defendant,  the  judge  would  set  it  aside; 
and  he  would  continue  to  set  aside  verdicts  in 
that  case  until  one  should  be  returned  that  was 
in  accord  with  the  undisputed  facts.  So  he 
cuts  off  the  possibility  of  useless  verdicts  by 
directing  in  the  first  instance  the  jury  to  re- 
turn the  only  verdict  he  will  let  stand.  But  in 
a  criminal  case,  if  the  jury  return  a  verdict  for 
the  defendant  the  judge,  no  matter  how  con- 
trary to  the  evidence  he  may  think  the  verdict 
is,  cannot  set  it  aside  and  order  a  new  trial. 
Therefore,  since  the  judge  is  without  power  to 
review  and  overturn  a  verdict  of  not  guilty, 
there  is  no  basis  on  which  to  claim  the  power 
to  direct  a  verdict  of  guilty.  Our  conclusion  is 
that  an  accused  person  has  the  same  right  to 
have  12  laymen  pronounce  upon  the  truth  or 
falsity  of  each  material  averment  in  the  indict- 
ment, if  the  evidence  against  him  is  clear  and 
uncontradicted,  as  he  unquestionably  would 
have  if  it  were  doubtful  and  conflicting.  Inas- 
much as  jurors  are  rightly  trusted,  in  close  and 
difficult  cases,  to  maintain  the  peace  and  dig- 
nity of  organized  society,  surely  they  may  be 
relied  on  in  the  plain  and  simple  ones." 

Dolan  V.  U.  S.,  123  Fed.  52. 

Hicks  V.  U.  S.,  14  S.  C.  R.  144,  37  L.  Ed. 
1137. 

It  is  respectfully  urged  that  Count  1  of  the  infor- 
mation was  insufficient  in  the  particulars  set  forth 
herein;  that  neither  count  of  the  information  justi- 
fied the  evidence  admitted  in  support  thereof;  that 
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the  motion  to  strike  such  evidence  should  have  been 
granted;  that  the  instructions  were  erroneous,  and 
that  the  motion  in  arrest  of  judgment  or  the  peti- 
tion for  a  new  trial  should  be  granted. 

Respectfully  submitted, 

E.  W.  ROBERTSON, 

Attorney  for  Plaintiff  in  Error. 
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THE  UNITED  STATES  OE  AMERICA,' 

Defendant  in  Error. 
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FRANK  R.  JEFFREY, 

United  States  Attorney, 
H.  SYLVESTER  GARVIN, 

Assistant  United  States  Attorney, 
331  Federal  Building, 
Spokane,  Washington, 
Attorneys  for  Defendant  in  Error. 
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IN  THE 
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JOE  DUKICH,  j 

Plaintiff  in  Error  J 

vs.  \   No.  4149 

THE  UNITED  STATES  OF  AMERICAA 

Defendant  in  Error.) 


Imf  nf  irfj^nJiant  in  Error 


The  facts  involved  in  this  case  have  been  stated  with 
sufficient  accuracy  in  the  brief  of  plaintiff  in  error  for 
the  proper  consideration  of  this  case,  and  we  will,  there- 
fore, refrain  from  further  burdening  the  Court  with  a 
reiteration  thereof. 

Believing  that  it  will  be  conducive  to  clearness  we 
will  follow  the  assignments  of  error  in  the  order  adopted 
by  counsel  in  his  opening  brief  on  behalf  of  plaintiff  in 
error. 


ARGUMENT 

I. 

Thus  commencing  with  assignments  of  error  I,  II, 
and  III,  counsel  for  plaintiff  in  error  contends  that  the 
demurrer  interposed  to  the  information  in  the  above 
action  should  have  been  sustained,  supporting  this  posi- 
tion with  the  citation  of  the  case  of  United  States  v. 
Cleveland,  281  Fed.  249.  The  words  "then  and  there" 
seem  to  be  of  paramount  importance  in  the  consideration 
of  this  case,  and  in  discussing  the  meaning  of  this  ex- 
pression, the  Court  says: 

"Must  not  the  indictment  then  state  its  time  and 
place." 

We  contend,  after  perusal  of  this  decision,  that  the 
Court  has  a  misconception  of  this  phrase,  and  while  we 
concede  that  the  word  "then"  refers  to  the  time  of  com- 
mission of  the  offense,  the  word  "there"  only  involves 
and  has  reference  to  the  question  of  venue  and  jurisdic- 
tion by  the  District  Court  of  the  crime. 

The  phrase  in  question  has  its  origin  in  the  common 
law  and  it  has  not  yet  been  decided  that  the  use  of  these 
words  would  enlarge  or  add  force  to  the  sufficiency  of 
the  charge  as  they  are  made  use  of  merely  to  establish 
that  the  prohibited  act  occurred  within  the  jurisdiction 
and  venue  of  the  court.  Further,  if  the  words  were  en- 
tirely omitted,  such  omission  would  not  result  in  a  fatal 
defect  as  they  would  necessarily  be  supplied  by  implica- 
tion. In  support  of  the  contention  of  plaintiff  in  error 
counsel  quotes  at  length  in  his  brief  from  the  Cleveland 
case,  supra,  and  we  submit  that  the  issue  there  raised  was 


fully  discussed  and  disposed  of  contrary  to  such  conten- 
tion by  the  case  of  Singleton  vs.  United  States,  290 
Fed.  130,  and  we  believe  that  further  argument  is  un- 
necessary. 

Following  the  citations  contained  in  plaintiff's  brief, 
we  find  much  reliance  placed  upon  the  decision  in  United 
States  vs.  Illig,  288  Fed.  939,  which  involves  the  con- 
struction of  Section  32,  Title  II  of  the  National  Pro- 
hibition Act.  We  contend  that  a  false  premise  is  as- 
sumed by  the  court,  when  it  states,  p.  932:  "It  is  not 
to  be  assumed  that  this  section  was  intended  as  a  radical 
departure  from  the  well  settled  principles  governing 
criminal  pleading  and  procedure." 

Section  32,  Title  II,  of  the  Prohibition  Act  is  as 
follows  : 

"In  any  affidavit,  information  or  indictment  for 
the  violation  of  this  act,  separate  offenses  may  be 
united  in  separate  counts  and  the  defendant  may  be 
tried  on  all  at  one  trial  and  the  penalty  for  all  of- 
fenses may  be  imposed.  It  shall  not  be  necessary 
in  any  affidavit,  information  or  indictment  to  give 
the  name  of  the  purchaser  or  to  include  any  defen- 
sive negative  averments,  but  it  shall  be  sufficient  to 
state  that  the  act  complained  of  was  then  and  there 
prohibited  and  unlawful,  but  this  provision  shall  not 
be  construed  to  preclude  the  trial  court  from  di- 
recting the  furnishing  the  defendant  a  bill  of  par- 
ticulars when  it  deems  it  proper  to  do  so." 

We  submit  that  the  province  to  change  a  rule  of  code 
pleading  is  within  the  Congress  of  the  United  States 
and  that  such  right  can  not  be  questioned,  and  it  clearly 
appears  from  the  section  above  quoted  that  it  was  the 
definite  purpose  of  congress  to  indicate  the  necessary 


allegations  to  properly  state  an  offense  under  that  act. 
We  contend  that  it  can  not  be  declared  that  the  limit  of 
the  legislative  power  of  Congress  has  been  transcended 
by  the  enactment  of  said  section,  and  that  such  is  the 
universal  interpretation  given  the  statute  by  the  courts. 
In  contradistinction  of  the  holding  in  the  Illig  case,  the 
attention  of  the  court  is  directed  to  the  case  of  Davis 
vs.  United  States,  274  Fed.  928,  from  the  Ninth  Circuit. 
In  this  case  the  form  of  the  indictment  is  also  challenged 
on  the  grounds  that  the  statute  under  discussion  "con- 
tains an  exception  or  proviso  in  its  enacting  clause  which 
is  so  incorporated  with  the  language  describing  and  de- 
fining the  offense,  that  the  ingredients  of  the  offense  can 
not  be  accurately  and  clearly  described  if  the  exception 
is  omitted.  It  must  be  shown  that  the  accused  is  not 
within  the  exception." 

It  is  the  contention  of  the  government  that  the  lang- 
uage of  Section  3,  defining  the  offense,  is  entirely  separ- 
able from  the  exception,  and  that  the  elements  constitut- 
ing the  offense  may  be  clearly  stated  without  reference 
to  the  exception;  and,  therefore,  such  reference  may  be 
omitted  with  safety,  as  the  exception  clearly  contains 
matters  of  defense.  Section  3  of  the  said  National 
Prohibition  Act,  reads  as  follows : 

"No  person  shall  on  or  after  the  date  when  the 
Eighteenth  Amendment  to  the  Constitution  of  the 
United  States  goes  into  effect,  manufacture,  sell, 
barter,  transport,  import,  export,  deliver,  furnish 
or  possess  any  intoxicating  liquor,  except  as  auth- 
orized by  this  Act,  and  all  the  provisions  of  this 
Act  shall  be  liberally  construed  to  the  end  that  the 
use  of  intoxicating  liquor  as  a  beverage  may  be 
prevented." 


In  the  case  of  Massey  vs.  United  States  281  Fed.  293, 
a  demurrer  was  interposed  to  the  information,  which 
was  similar  to  the  one  in  the  instant  case.  The  Circuit 
Court  of  Appeals  there  held  that  under  the  terms  of 
Section  3  of  said  Act,  the  allegations  that  the  possession 
was  unlawful,  was  a  sufficient  statement  of  the  charge 
of  unlawful  possession,  and  a  negation  of  the  purpose 
for  which  the  accused  might  have  possessed  it  was  un- 
necessary. 

Counsel  for  plaintiff  in  error  cites  and  relies  upon  the 
case  of  United  States  vs.  Boasberg,  283  Fed.  305,  to 
sustain  his  contention.  But  we  submit  that  the  weight 
of  authority  is  against  the  theory  of  counsel  in  view  of 
the  decisions  in  the  following  cases : 

Pansech  v.  United  States,  285  Fed.  871 ; 
Fassela  vs.  United  States,  285  Fed.  378; 
Rose  vs.  United  States,  274  Fed.  245 ; 
Hensberg  vs.  United  States,  288  Fed.  370; 
Cabiale  vs.  United  States,  276  Fed.  769; 
Slack  vs.  State  (Tex.),  136  S.  W.  1073. 

Also  see  22  Cyc,  pages  344,  345  and  346,  where  the 
rule  relative  to  exceptions  is  clearly  expressed. 

In  the  case  of  United  States  vs.  Nelson,  29  Fed.  202, 
the  principles  as  to  negation  of  exceptions  are  stated  in 
the  following  language : 

"When  the  enacting  clause  of  a  statute  describes 
the  oft'ense  with  certain  exceptions,  it  is  necessary 
to  state  all  the  circumstances  that  constitute  the 
offense  and  to  negative  the  exception ;  but  if  the  ex- 
ceptions are  obtained  in  separate  clauses  of  the 
statute,  they  may  be  omitted  in  the  indictment  and 


the  defendant  must  shozv  that  his  case  conies  zmthin 
them  to  avail  himself  of  their  heneilt."  (Italics 
ours). 

Considering  this  section  of  the  Prohibition  Act  in 
connection  with  the  decisions  above  cited  to  sustain  the 
sufficiency  of  the  information,  is  it  not  conclusive  that 
the  words  "Any  defensive,  negative  averments"  apply 
to  the  possession  of  intoxicating  liquor.  What  purpose 
would  Section  32  serve,  and  what  was  the  intent  of  con- 
gress in  embodying  it  in  this  law,  if  it  were  not  to  make 
plain  the  elements  to  constitute  an  offense  under  this 
act,  and  to  prescribe  the  necessary  allegations  to  fully 
inform  a  defendant  of  the  crime  with  which  he  is  charged. 
To  hold  otherwise  is  to  void  and  nullify  the  section  in 
question  and  we  can  find  no  logical  grounds  upon  which 
such  a  decision  could  be  predicated:  for,  if  the  statute 
in  question  is  to  be  given  universal  application  and  does 
not  apply  to  a  case  of  possession,  then  to  what  particular 
class  of  cases  is  it  applicable? 


"The  Court  erred  in  refusing  to  strike  testimony 
relating  to  possession  and  sales  of  liquor  by  the  bar- 
tender Martin,  Specifications  of  Error  IV  and  V." 
(Number  in  record  II  and  III.) 

The  second  count  of  the  information  filed  in  this  case 
charged  the  defendant  Dukich  directly  as  a  principal 
under  Section  332  of  the  Penal  Code,  which  provides : 

"Whoever  directly  commits  any  act  constituting 
an  offense  defined  in  any  law  of  the  United  States 
or  aids,  abets,  counsels,  commands,  induces,  or  pre- 
scribes its  commission,  is  a  principal." 


Counsel  for  plaintiff  in  error  cites  the  case  of  Davey 
vs.  United  States,  208  Fed.  237,  in  support  of  his  con- 
tention that  the  defendant  in  the  instant  case  was  de- 
prived of  the  right  accorded  him  under  the  Constitu- 
tion that  he  should  be  informed  of  the  nature  or  cause 
of  the  accusation  against  him,  which  right  can  not  be 
taken  from  him  by  statute  abolishing  the  distinction  be- 
tween principals  and  accessories.  The  government,  on 
the  other  hand,  urges  that  the  averments  in  the  second 
count  of  this  information  sufficiently  state  the  crime 
and  serve  to  put  the  defendant  on  notice  of  the  offense 
of  which  he  is  accused.  We  submit  that  there  is  a  want 
of  merit  in  the  suggestion  urged  by  plaintiff  in  error  that 
he  has  been  deprived  of  any  right  accorded  under  the 
Constitution  and  we  do  not  believe  such  position  can  be 
maintained  in  good  faith  by  counsel  for  plaintiff  in 
error. 

The  distinction  between  principals  and  accessories  has 
been  abrogated  by  the  enactment  of  Section  332  of  the 
Penal  Code  and  the  charge  against  Dukich  as  a  principal 
informs  him  with  sufficient  certainty  of  the  commission 
of  the  overt  act  and  puts  him  on  notice  to  meet  the  ac- 
cusation. Because  the  courts  have  passed  upon  the 
issues  involved  in  this  specification,  argument  on  the 
principle  involved  is  unnecessary  to  point  out  the  er- 
roneous postion  taken  by  counsel  and  we  will,  there- 
fore, content  ourselves  with  the  citation  of  the  following 
cases  which  are  in  point : 

Rosecrans  v.  U.  S.,  155  Fed.  38; 
Rooney  v.  U.  S.,  203  Fed.  928; 
Vanev.  ^.  ^'.^  254  Fed.  32; 


8 

Hunter  v.  U.  S.,  272  Fed.  235 ; 
Woodv.  [/.  5^.,  204Fed.  55; 
Ferry  v.  U.  S.,  292  Fed.  583 ; 
Eganv.  [/.  5.,  287  Fed.  958; 
Ruthenberg  v.  U.  S.,  245  U.  S.  480; 

Jin  Fuey  Moy  v.  U.  S.,  254  U.  S.  189;  and  a  quotation 
from  the  case  of  Rooney  v.  U.  S.,  203  Fed.  928,  from 
this  circuit,  which  so  ably  states  the  law  upon  the  ques- 
tion under  discussion. 

"This  Section  is  partly  taken  from  Sections  5323, 
and  5327  of  the  Revised  Statutes  (U.  S.  Comp.  St. 
1901,  pp.  3619,  3670),  but  is  enlarged  and  made  of 
general  application.  In  it  there  is  no  distinction 
made  between  misdemeanors  and  felonies,  and  it 
is  applicable  alike  to  both  classes  of  offenses.  The 
doctrine  at  common  law  was  that  as  to  misdemean- 
ors all  persons  who  aided  and  abetted,  or  who  com- 
manded, advised,  or  encouraged  another  to  com- 
mit an  offense,  were  principals,  and  could  be  in- 
dicted, tried,  and  convicted  as  such." 

3. 

The  Court  erred  in  Instructions  as  to  the  posses- 
sion by  the  bartender,  Martin  (Specifications  of 
Error  V  and  VII). 

The  Court  erred  in  Instructing  the  Jury  that 
Sales  of  Intoxicating  Liquor  by  the  bartender  Mar- 
tin would  justify  the  conviction  of  Dukich  (Specifi- 
cations of  Error  VI  and  VIII). 

Under  these  heads  counsel  complains  of  the  following 
language  in  the  Court's  instructions : 

"******  and  in  this  case  I  instruct  you  that  if 
you  find  from  the  evidence  that  upon  the  occasion 
in  question  the  bartender  referred  to  by  the  name 


of  Martin  was  the  agent  or  the  employee  of  the  de- 
fendent  Dukich,  and  that  man,  with  the  knowledge 
of  Mr.  Dukich,  had  in  his  possession  at  that  place 
the  intoxicating  liquor  in  question,  that,  in  law, 
would  amount  to  the  possession  of  Mr.  Dukich." 

We  contend  that  this  instruction  is  a  clear  and  cor- 
rect enunciation  of  the  law  applicable  to  the  question  of 
agency,  and  the  criminal  liability  of  the  master  for  the 
acts,  and  we  quote  from  the  case  of  Heitler  vs.  United 
States,  280  Fed.  703,  in  support  of  the  Government's 
position : 

"Where  two  or  more  parties  join  in  an  unlawful 
undertaking  or  enterprise,  there  is  no  master  and 
no  servant,  but  each  is  liable  as  principal  in  a 
criminal  action  to  punishment  for  violation  of 
the  law.  It  does  not  matter  whose  hand  gave 
out  the  whiskey,  or  who  served  it ;  it  was  a  common 
undertaking,  participated  in  by  Heitler,  and  a  part 
of  which  was  a  violation  of  the  law  as  charged,  and 
all  are  guilty." 

In  the  case  of  Nobile  vs.  United  States,  284  Fed.  255, 
the  instruction  there  complained  of  is  even  broader  than 
the  one  under  discussion  in  the  instant  case,  and  the 
court  said  in  passing  upon  the  doctrine  of  liability  of 
the  employer : 

"This  is  a  correct  exposition  of  the  law  and  cor- 
rected the  first  statement.  While  the  civil  doctrine 
that  a  principal  is  bound  by  the  acts  of  his  agents 
within  the  scope  of  his  employment,  and  authority 
to  do  a  criminal  act  will  not  be  presumed,  yet  if  the 
defendant  was  the  proprietor,  stood  by,  saw  the  bar- 
tender sell  intoxicating  liquor,  sent  over  liquor  from 
420  Grand  Street  to  500  to  be  sold,  the  jury  was 
justified  in  concluding  that  the  acts  of  Perazzo  were 
done  with  defendant's  authority  and  under  his  di- 
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rection,  and  for  such  he  is  criminally  liable.     Sec. 
332  Criminal  Code." 

In  a  very  late  case,  Ferry  vs.  United  States,  292  Fed. 
583,  a  similar  state  of  facts  was  before  the  Court  on 
writ  of  error  from  a  conviction  secured  in  the  District 
Court,  and  was  affirmed  by  the  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit. 

"If  you  find  from  the  evidence  beyond  all  reason- 
able doubt  that  at  the  time  and  on  the  occasion  re- 
ferred to  in  the  evidence  the  bartender  known  as 
Martin  had  in  his  possession  intoxicating  liquors, 
that  is,  liquors  suitable  for  beverage  purposes  and 
containing  more  than  one-half  of  one  per  centum  of 
alcohol  by  volume,  and  that  the  defendant  Dukicli 
knew  of  the  possession  of  that  liquor  by  his  agent 
or  employee,  then  you  should  find  the  defendant 
guilty  of  the  ofifense  of  the  possession  of  intoxicat- 
ing liquor." 

"  *  *  *  *  In  this  connection  I  further  instruct  you 
that  if  you  find  that  at  the  time  and  upon  the  oc- 
casion in  question  the  defendant  had  in  his  employ 
as  his  agent  the  man  referred  to  as  the  bartender 
and  called  Martin,  and  that  the  sale  of  this  liquor 
was  made  by  Martin,  and  you  further  find  it  was 
made  in  the  presence  of  the  defendant  Dukich,  and 
that  he  aided,  abetted,  counselled,  commanded,  in- 
duced or  procured  the  bartender  known  as  Martin 
so  to  sell  the  liquor,  that  in  law  would  constitute 
Mr.  Dukich  a  principal  in  that  transaction  and  he 
would  be  equally  quilty  with  the  man  Martin  who 
actually  carried  on  and  conducted  the  sale." 

"If  you  find  from  the  evidence  beyond  all  reason- 
able doubt  that  the  bartender  known  as  Martin  was 
the  agent  or  employee  of  the  defendant  Dukich,  and 
that  he  sold  or  delivered  to  Regan  the  intoxicating 
liquor  referred  to  in  the  evidence,  and  that  at  the 


11 

time  of  such  transaction  the  defendant  Dukich  was 
present  and  aided,  abetted,  counselled,  advised  or 
participated  in  the  transaction,  your  verdict  should 
be  guilty." 

With  reference  to  these  Specifications,  we  do  not  be- 
lieve that  they  possess  sufficient  merit  to  warrant  further 
trespass  upon  the  time  and  patience  of  the  Court  to  en- 
ter into  a  discussion  of  the  same,  and  we  submit  that 
there  is  no  error  therein  contained  and  the  law  is  cor- 
rectly enunciated  and  applicable  to  the  facts  in  this  case 
established  by  the  evidence.  In  support  of  this  conten- 
tion is  the  case  of  Hawkins  vs.  United  States,  293  Fed. 
586,  to  which  we  refer  the  Court. 

We  respectfully  urge  and  submit  that  the  charge  in 
the  information  was  sufficient  to  acquaint  the  plaintiff 
in  error  with  the  ofifense  with  which  he  was  charged; 
that  no  error  was  committed  by  the  Court  in  his  instruc- 
tions to  the  Jury  and  that  the  verdict  returned  by  the 
Jury  should  be  affirmed. 

Respectfully  submitted, 

FRANK  R.  JEFFREY, 

United  States  Attorney, 

H.  SYLVESTER  GARVIN, 

Assistant  United  States  Attorney. 
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In  the  United  States 

Circuit  Court  of  Appeals 


for  the  Ninth  Circuit 


JOE  DUKICH, 

Plaintiff  in  Error,: 

vs.  \      No.  4149 

THE  UNITED  STATES  OF 
AMERICA, 

Defendant  in  Error.. 


PETITION  FOR  REHEARING. 

Comes  now  the  plaintiff  in  error  and  petitions 
the  court  for  a  rehearing  herein  upon  the  following 
grounds : 

The  opinion  holds  that  since  by  Section  332  of  the 
Penal  Code  one  who  aids  or  abets  the  commission 
of  an  offense  is  a  principal  that  he  can  be  so  charged 
without  setting  forth  the  evidentiary  facts  that 
make  him  legally  a  principal.  In  a  strict  legal 
sense  it  is  undoubtedly  correct  that  one  who  aids 
and  abets  in  the  commission  of  an  offense,  who  is 
charged  as  a  principal  and  who  goes  through  a  trial 


without  raising  the  objection  that  he  had  not  been 
apprised  of  the  nature  and  cause  of  the  accusation 
against  him,  is  precluded  after  a  verdict  from  con- 
tending that  there  was  a  fatal  variance  between  the 
charge  and  the  proof.  By  permitting  the  introduc- 
tion of  evidence  showing  that  he  was  acting  through 
the  agency  of  another  without  raising  the  objection 
that  he  was  not  apprised  by  the  charge  that  he 
would  be  confronted  with  such  evidence,  he  would 
undoubtedly  waive  the  right  to  raise  this  objection 
after  the  rendition  of  a  verdict.  The  contention, 
then,  that  there  was  a  fatal  variance  between  the 
information  and  the  proof  would  be  merely  a  tech- 
nical one,  which  would  not  be  tenable  in  view  of 
Section  332  of  the  Criminal  Code. 

When  the  evidence  was  first  presented  which  in- 
dicated that  the  defendant  was  to  be  charged  with 
the  act  of  another,  an  objection  was  made  that  he 
has  not  been  apprised  by  the  information  that  he 
would  have  to  meet  such  testimony  upon  the  trial, 
which  objection  was  insisted  upon  at  all  stages  of 
the  proceedings.  The  question,  then,  became  not 
whether  there  was  a  variance  between  the  informa- 
tion and  the  proof  in  a  strict  legal  sense,  but  wheth- 
er the  information  sufficiently  apprised  the  defend- 
ant of  the  charge  against  him  so  as  to  enable  him 
to  present  his  defense.    That  it  did  not  do  so  must 


be  readily  apparent  to  the  court.  The  information 
led  him  to  believe  that  the  proof  would  show  that  he 
personally  possessed  and  sold  intoxicating  liquor. 
The  proof  disclosed  that  he  was  sought  to  be  held 
responsible  for  possession  and  sale  by  another  party 
whose  name  was  known  and  disclosed  in  the  proof, 
but  whose  name  was  not  stated  in  the  information. 
Suppose  the  information  in  this  cause  had  alleged 
that  the  defendant  had  made  the  sale  by  and 
through  the  agency  of  another  person,  would  it  have 
been  sufficient  had  not  the  name  of  such  other  per- 
son been  disclosed  or  an  allegation  made  that  the 
name  of  such  other  person  was  unknown?  Yet  such 
an  information  would  have  much  more  fully  ap- 
prised the  defendant  of  the  charge  against  him  and 
have  enabled  him  to  present  his  defense  much  bet- 
ter than  if  he  had  been  led  to  believe  that  he  would 
be  held  to  answer  for  his  own  acts,  whereas  it  was 
intended  to  charge  him  with  the  acts  of  another. 

In  Simmons  v.  U.  S.,  24  L.  Ed.  819,  the  infor- 
mation charged  that  the  defendant  "did  knowingly 
and  wilfully  cause  and  procure  to  be  used  a  still," 
etc.    The  court  said  (page  820) : 

"Where  the  offense  is  purely  statutory,  hav- 
ing no  relation  to  the  common  law,  it  is,  *As  a 
general  rule,  sufficient  in  the  indictment  to 
charge  the  defendant  with  acts  coming  fully 
within  the  statutory  description,  in  the  sub- 
stantial words  of  the  statute,  without  any  fur- 


ther  expansion  of  the  matter.'  1  Bishop,  Crim. 
Proc,  Sec.  611,  and  authorities  there  cited.) 
But  to  this  general  rule  there  is  the  qualifica- 
tion, fundamental  in  the  law  of  criminal  pro- 
cedure, that  the  accused  must  be  apprised  by 
the  indictment,  with  reasonable  certainty  of 
the  nature  of  the  accusation  against  him,  to  the 
end  that  he  may  prepare  his  defense  and  plead 
the  judgment  as  a  bar  to  any  subsequent  pro- 
secution for  the  same  offense.  An  indictment 
not  so  framed  is  defective,  although  it  may  fol- 
low the  language  of  the  statute. 

"Tested  by  these  rules,  the  second  count  is 
insufficient.  Since  the  defendant  was  not 
charged  with  using  the  still,  boiler  and  other 
vessels  himself,  but  only  with  causing  and  pro- 
curing some  one  else  to  use  them,  the  name  of 
that  person  should  have  been  given.  It  was 
neither  impracticable  nor  unreasonably  diflicult 
to  have  done  so.  If  the  name  of  such  person 
was  unknown  to  the  grand  jurors,  that  fact 
should  have  been  stated  in  the  indictment." 

What  difference  can  it  make  whether  such  a  de- 
fect as  above  set  forth  be  disclosed  in  the  indict- 
ment or  the  proofs,  provided  that  if  it  be  in  the  lat- 
ter a  timely  objection  be  made  that  the  indictment 
did  not  properly  apprise  the  defendant?  If  the  de- 
fect be  disclosed  on  the  face  of  the  indictment,  it 
might  well  be  argued  that  a  bill  of  particulars 
would  remedy  it,  whereas  if  it  be  hidden  in  a  direct 
charge  what  remedy  has  a  defendant,  except  by 
objection  to  the  evidence  which  first  discloses  it? 

If  it  be  the  law  "that  the  accused  must  be  ap- 
prised by  the  indictment  with  reasonable  certainty 


of  the  nature  of  the  accusation  against  him,  to  the 
end  that  he  may  prepare  his  defense,"  what  justi- 
fication can  be  made  of  an  information  which 
charges  him  directly  as  a  sole  principal  for  the  act 
of  Martin,  whose  name  was  known  to  the  District 
Attorney  at  the  time  the  information  was  filed? 
Instead  of  the  issue  being  the  acts  of  the  defendant 
himself  in  the  main  transactions  charged,  it  became 
the  acts  of  Martin  therein  and  the  relationship  be- 
tween the  defendant  and  Martin.  An  entirely  dif- 
ferent character  of  proof  was  demanded  in  defense. 
The  guilt  of  Martin  was  also  in  issue,  and  he  was 
a  material  witness  for  the  defense  under  the  evi- 
dence, although  not  necessarily  so  under  the  charge. 

While  it  may  not  be  necessary  to  disclose  all  evi- 
dentiary facts  in  an  information,  yet  sufficient 
should  be  alleged  so  that  the  defendant  may  know 
what  issues  he  has  to  meet  and  what  witnesses  to 
produce. 

The  constitutional  requirement  that  a  man  must 
be  apprised  of  the  nature  and  cause  of  the  accusa- 
tion against  him  is  a  matter  of  substance  rather 
than  form.  The  statute  abolishing  the  technical 
distinctions  between  principals  and  accessories  does 
not  materially  affect  it.  The  statute  merely  does 
away  with  the  requirement  that  an  accessory  shall 
be  charged  as  such.     There  still  remains  the  ques- 


tion:  Does  the  indictment  sufficiently  inform  him 
so  he  can  prepare  his  defense?  If  it  does  not  it  can 
make  little  difference  whether  he  is  charged  as  a 
principal  or  as  an  accessory. 

In  the  two  federal  cases  listed  in  the  opinion, 
Vane  v.  U.  S.,  254  Fed.  32 ;  and  Rooney  v,  U,  S., 
203  Fed.  928,  the  defendant  was  charged  jointly 
with  others.  Obviously  each  was  apprised  that  all 
his  acts  in  conjunction  with  the  others,  as  well  as 
their  acts,  would  be  matters  which  he  would  be  re- 
quired to  meet. 

It  is  respectfully  submitted  that  the  opinion 
should  be  modified  to  the  extent  of  holding  that  un- 
der a  charge  of  this  character  the  objection  to  the 
evidence  offered  should  have  been  sustained. 

The  opinion  holds  the  instructions  excepted  to 
were  without  error,  stating  that  they  correctly  in- 
corporated the  principle  that  a  man  may  do  a  crim- 
inal act  through  the  agency  of  another.  It  was 
contended  in  the  brief  that  the  parts  of  the  instruc- 
tions relating  to  sales  by  Martin  contained  assump- 
tions of  fact.  These  are  quoted  in  Specifications  of 
Error  VI  and  VIII.    They  read  as  follows: 

VI. 

«*     *     *     In  this  connection  I  further  in- 
struct you  that  if  you  find  that  at  the  time  and 


upon  the  occasion  in  question  the  defendant  had 
in  his  employ  as  his  agent  the  man  referred  to 
as  the  bartender  and  called  Martin,  and  that 
the  sale  of  this  liquor  was  made  by  Martin,  and 
you  further  find  it  was  made  in  the  presence  of 
the  defendant  Dukich,  and  that  he  aided,  abet- 
ted, counseled,  commanded,  induced  or  procured 
the  bartender  known  as  Martin  so  to  sell  the 
liquor,  that  in  law  would  constitute  Mr.  Dukich 
a  principal  in  that  transaction  and  he  would  he 
equally  guilty  with  the  man  Martin  who  actu- 
ally carried  on  and  conducted  the  sa/e." 

VIII. 

"If  you  find  from  the  evidence  beyond  all 
reasonable  doubt  that  the  bartender  known  as 
Martin  was  the  agent  or  employee  of  the  de- 
fendant Dukich,  and  that  he  sold  or  delivered 
to  Regan  the  intoxicating  liquor  referred  to  in 
the  evidence,  and  that  at  the  time  of  such  trans- 
action the  defendant  Dukich  was  present  and 
aided,  abetted,  counseled,  advised  or  partici- 
pated in  the  transaction,  your  verdict  should  be 
guilty." 

It  is  contended  that  the  italicized  parts  of  the  in- 
structions assume  facts  to  be  established,  and  that 
this  invaded  the  province  of  the  jury.  The  first 
phrase,  "and  that  the  sale  of  this  liquor  was  made 
by  Martin,"  assumes  that  a  sale  of  intoxicating 
liquor  was  made,  "so  to  sell  the  liquor,"  is  open  to 
a  similar  objection.  "And  he  would  be  equally 
guilty  with  the  man  Martin  who  actually  carried 
on  and  conducted  the  sale,"  assumes  that  Martin 
did  carry  on  and  conduct  a  sale  of  intoxicating 
liquor. 
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The  phrase,  "the  intoxicating  liquor  referred  to 
in  the  evidence,"  assumes  that  not  only  was  the  con- 
tents of  the  bottle  intoxicating  liquor,  but  that  the 
drinks  referred  to  as  having  been  purchased  were 
likewise  intoxicating  liquor. 

To  assume  a  fact  in  an  instruction  is  in  effect  to 
decide  it,  and  where  it  is  a  necessary  element  to  be 
shown  in  order  to  establish  guilt,  a  defendant  is 
deprived  of  his  right  to  have  it  determined  by  a 
jury. 

Konda  v.  U.  S.,  166  Fed.  91. 

Dolan  V.  U.  S.,  123  Fed.  52. 

Hicks  V.  U,  S.,  14  S.  C.  R.  144,  37  L.  Ed.  1137. 

It  is  respectfully  submitted  that  a  rehearing 
should  be  granted  plaintiff  in  error. 

E.  W.  ROBERTSON, 

Attorney  for  Plaintiff  in  Error. 


I  hereby  certify  that  in  my  judgment  the  above 
petition  for  rehearing  is  well  founded  and  that  it 
is  not  interposed  for  delay. 

E.  W.  ROBERTSON, 
Attorney  for  Plaintiff  in  Error. 


'A«P. 


